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NAMASKAAR
DR. VARDHAMAN L. JAIN

Chartered Accountant

THE JOURNEY AWAY FROM DEFICIENCY DELUSIONS
A man went to a saint and said, ‘I have been endowed
with everything that a man can yearn for – abundant
wealth, a good family, a coveted position in society, name
and fame. However, I still feel a vacuum, a deficiency – a
feeling of something missing, an emptiness. I have not
been able to understand this and I do not know what to do
about it. Please tell me what I need to do’.

cause of your suffering. Here, you can either get an air
conditioner so that the lack is eliminated, or you can move
away from that need.

The saint took a good, long look at the man, took a deep
breath and stated, ‘From your statement, it is clear that you
had presumed that your ultimate goal would be achieved
after you had got name, fame, wealth and family, etc.; and
that, thereafter, you shall not require anything. However,
you are now accepting that you still feel incomplete and
unfulfilled. But the fact is that you were complete even
before you acquired all these things and you are complete
even now’.

The lack of compassion (karuna) towards all living beings
is the first of these. Absence of compassion is manifested
in anger. When you react in anger, you can safely presume
the lack of compassion.

The world is full of living beings that live in this state of
want – a feeling of lacking something. These beings do
not live in their true state and are always in search of that
something that is missing. In that search, they do not
focus on what they possess, their unbound richness, but
instead, revel in what is missing.

The lack of a sense of co-existence (sahjeewan) is the
third cause. The attitude of ‘my way or the highway’ or
‘I, me, myself’ is the cause of a significant part of our
suffering.

There are two types of suffering – one that is the creation
of circumstances outside of you and the other that is
created or caused by your own mind. The surprising thing
is that only 10% of the suffering is from the first cause
while the balance 90% of suffering comes from your own
mind. This is the truth, shocking though it is!
There could be two approaches to address the 10%
suffering – either eliminate the source of that suffering or
move away from that source of suffering.
To illustrate, say the lack of an air conditioner is the

However, for the 90% suffering which is mind-triggered,
the aforesaid approaches do not work. But our scriptures
have made this difficult job easier if only we follow them.

The lack of communication (samvaad) with people
around you is the next cause, bringing in suffering through
the mind. All non-harmonious and difficult relationships
reflect the lack of communication.

The lack of a feeling of gratitude (kritagyata) is the fourth
cause. Try being thankful for everything happening in
your life and you will witness a transformation.
The fifth is the lack of restraint (sanyam). We witness
this lack day in and day out. However, the unfortunate
part is that more often than not, the realisation of this lack
comes after it has already caused suffering.
The beauty is that these five elements are available with
us since birth. As we grow older, a lot of dust gathers
over them. Let us devote ourselves to removing that
dust and touching base with these elements and see the
transformation.

The goal is not to be perfect by the end. The goal is to be better today
— Simon Sinek
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021
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EDITORIAL
PROTECH: ‘VIRTUAL’ IS NOW ‘REAL’
I very frequently get the question: ‘What’s going to change in the next ten years?’
I almost never get the question: ‘What’s not going to change in the next ten years?’
I submit to you that the second question is actually the more important of the two.
The above statement is attributed to Jeff Bezos of Amazon.
This issue of the BCAJ (launched in 1969), is our
Annual Special Issue and it commemorates the
Founding Day of the BCAS which was established on
6th July, 1949. This special issue carries special articles
on contemporary issues in addition to the normal articles
and features. It is based on the theme ‘Effect of the
pandemic: What has changed and what is unlikely to
get reversed’.
Three of our special articles are on the Profession,
the Economy and the Human Psychology. They are
authored by CAs (in practice and in the industry), an
economist and a psychiatrist, respectively. They have
woven their thoughts lucidly and with great perspicacity.
I hope you will enjoy reading their perspectives on the
effect of Covid and how much of this change is likely to
stay.
We all know how much has changed (and much of this
may not reverse):
• Running to the train station has changed to running to
the work station;
• Couriering is replaced by scan and email;
• Signing with pen on paper is replaced by affixing a
digital signature certificate;
• Office is replaced by digital workspace / cloud;
• WFH could become WFA (work from anywhere);
• Occasionally WFH will be flipped to occasionally work
from the office;
• Paper is substituted by PDF;
• So far as the BCAS is concerned, the meaning of
‘residential’ has changed to taking a ‘residential’ course
from our residences rather than going out to a resort.
Just as there is Fintech – a finance and technology
portmanteau – it is time that we have ProTech or
Professional Services and Technology. Practice sans
technology will eventually add up to zero. Knowledge
is no longer a sufficient condition. Technology will make
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

much of it redundant. Being an ACA (associate CA) or
FCA (fellow CA) will not be enough – we will have to requalify to become TCAs where ‘T’ stands for technology.
Lapping up technology into all our offerings or being
‘slapped’ by technology are the only two options!
In the words of Naval Ravikant – ‘Your company may
not be in the software business, but eventually, a
software company will be in your business.’ Let
me rephrase that – ‘If you do not bring a software
company into your business, one day a software
company will take over your business.’
We are seeing this already. Tax filing portals are valued in
India at attractive valuations. What used to be optional and
‘adjournable’, cannot be postponed, and the pandemic
could be the last and final call as the future gets fasttracked to become the present.
But there is also a positive side of Covid. Today, I would
believe that one may not need an office in a swanky,
expensive location. With the tax office becoming
redundant, the proximity angle has ended up in the recycle
bin. Firms may not need offices all over the country. One
can operate from an ‘address’, and one will not have
restrictions of ‘location’ as digital regulators and digital
clients will interact flawlessly with accounting firms. This
could result in more competition. Many firms may even
lose out to tech companies as much of the profession is
‘open’ to non-COPs or non-CAs because exclusivity has
diminished.
Clearly, ‘Virtual’ is now ‘Real.’

Raman Jokhakar
Editor
7

396 (2021) 53-A BCAJ

Bharat's Selected Publications

G S T (Law & Procedure)
by CA. Ashok Batra
Assisted by CA. Abhishek Batra & CA. Raj Jaggi
5th edn., July 2021 (in 3 volumes)  ` 6995 (per set)

Salient features:
 Highlights of the Finance Act, 2021
 GST Referencer in tabular format
 Notifications/Circulars/Orders/Press Releases

G S T Ready Reckoner

Commentary on
GST, par excellence

 Lucid commentary on GST provisions
 GST Rates and Exemptions

New Era of
FORENSIC ACCOUNTING

by CA. Ashok Batra
Assisted by CA. Abhishek Batra & CA. Raj Jaggi
As amended by the Finance Act, 2021
3rd edn., 2021  ` 1995

by CA. Jyot Baxi
Foreword by CA. T.N. Manoharan, Former President of ICAI
1st edn., 2021  ` 595

TAX LAWS LEXICON

CONSUMER PROTECTION
(Law & Practice)

by V.S. Wahi
3rd edn., 2021  ` 1495

by Professor (Dr.) V.K. Agarwal
8th edn., 2021  ` 2495

Practical Approach to
FOREIGN CONTRIBUTION
(Regulation) Act, 2010

FEMA & FCRA
by CA. Kamal Garg
1st edn., 2021  ` 2495

Accounting & Auditing
— A Checklist Approach

by CA. Santosh Maller  3rd edn., 2021  ` 2995

DIRECT TAXES
READY RECKONER

by CA (Dr.) N Suresh  5th edn., 2021  ` 1595

All about PRIVATE LIMITED
COMPANIES
by Dr. D.K. Jain  2nd edn., 2021  ` 2495

Bharat's
INCOME TAX ACT

Bharat's
INCOME TAX RULES

32nd edn., 2021  ` 2195

30th edn., 2021  ` 1995

by Mahendra B. Gabhawala
9th edn., 2021-22  ` 1695

with Departmental Views

CAPITAL GAINS
(Law & Practice)

Handbook on
Tax Deduction at Source

HINDU
UNDIVIDED FAMILY

FACELESS Assessments,
Appeals & Penalties

INCOME COMPUTATION &
DISCLOSURE STANDARDS

Law & Procedure of
LIMITED LIABILITY
PARTNERSHIP

REVERSE CHARGE
MECHANISM under GST

Practical Guide to
G S T on Healthcare &
Pharmaceutical Sectors

Law & Procedure of
NATIONAL COMPANY LAW
TRIBUNAL including NCLAT

Law & Practice of Taxation of
DIGITAL ECONOMY &
CRYPTOCURRENCY

by CA. Divakar Vijayasarathy
3rd edn., 2021  ` 1395

by P.T. Joy
5th edn., 2021  ` 595

by CA. Pawan K. Jain
12th edn., 2021  ` 1195

by CS. D.K. Jain
8th edn., 2021

by R.P. Garg
1st edn., 2021  ` 1995

by R.P. Garg  Sunita Garg
1st edn., 2021  ` 1195

with Procedural Tips

TAX AUDIT &
e-filing

by CA. Satbir Singh
2021 edn.  ` 795

by Vijay Shekhar Jha
1st edn., 2020  ` 695

by CA. Kamal Garg
9th edn., 2021  ` 1795

by CA. Kamal Garg
7th edn., 2021  ` 1195

by Madhukar Hiregange's
1st edn., 2021  ` 750

Exposition of Indian
ANTI-DUMPING
Law & Practice
by Vijay Shekhar Jha
1st edn., 2021  ` 1495

Available at leading law bookshops all over India or write to:

BHARAT LAW HOUSE PVT. LTD.

T-1/95, Mangolpuri Industrial Area, Phase-I, New Delhi-110 083 • Phones: 2791 0001-03.
E-mail: sales@bharatlaws.com • Website: www.bharatlaws.com • Shop Online at: www.bharatlaws.com

8

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

397 (2021) 53-A BCAJ

FROM THE PRESIDENT
My Dear Members,
As I started gathering my thoughts to pen down my
last President’s Page, I felt humbled as I realised
the honour and privilege bestowed upon me to lead
this great voluntary society and communicate with
all of you for the last 12 months. It was a rare and
valuable opportunity to contribute to the profession and
the public at large and one had to take it as gracefully as
possible.
My memories go back to my early years as a volunteer
at BCAS in various capacities. It was an unbelievably
satisfying journey with reasonably smooth sailing. In
the course of this journey, I was the beneficiary of the
mentorship of several seniors and past presidents, and
often even learning from juniors and youngsters, and the
consequential personal development.
As President of the Society, I had occasion to interact
with many senior professionals and experts, government
officials, members, students, etc. The common thread
in the different interactions was the respect that I could
feel for BCAS. The selfless dedication of all of us, the
volunteers, was truly a humbling experience.
I could correlate this to the santwani (an extract) by
Tukaram Maharaj dedicated to Lord Vitthal and sung by
none other than the Maestro Bhimsen Joshi:
याजसाठी केला होता अट्टहास।
शेवटचा दिस गोड व्हावा।
It was made for this.
The end (of the term) should be fulfilling.

The year started on a rather cautious note with a
slightly negative bias. How will we remain relevant
without physical events? How will we cover the fixed
cost of running the BCAS? There were many
unanswered questions. But at the back of our minds, the
intrinsic superpower of brand BCAS, its dedicated and
committed volunteers and the ‘never say die’ spirit
engendered by the founders and forebears, kept
me, my office-bearers and managing committee
members motivated, all of it leading up to the point of
satisfaction now and consigning all those unknown
fears to the past.
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

The BCAS motto,

न भयं चास्ति जाग्रतः ll
one who is vigilant need have no fear
kept us ‘jagrut’ (awake and aware) and fearless.

The theme of BCAS for the year Tradition - Transition
- Transformation kept on reminding us that this year will
be the year of new directions, a new way of life and new
opportunities. The BCAS platform provided us with the
power to perform at every stage. It was an opportunity
to increase visibility for the BCAS with higher reach –
territorially and with faculties from different parts of the
world, joining hands with sister and regional organisations
for events and representations to government and
statutory bodies, and with publications on various live and
relevant subjects. All the chairmen and members of the
different comm.ittees took the opportunity to its fullest.
I would like to thank all of them and also the speakers,
authors, compilers, conveners, course coordinators and
numerous well-wishers for their sincere efforts to take
BCAS to the next level.
I experienced the same feeling as मजरुह सल
ु ्तानपरु ी:
...... लोग साथ आते गए और कारवाँ बनता गया
In the history of BCAS, the current year is a pioneering
one, one that turned this managing committee into the
first-ever virtual MC with almost all events, meetings
and programmes being conducted on a digital platform.
ZOOM, TEAMS, MEETS and so on became the lifeline
of our events and meetings. Of course, all of us missed
personal interactions, fellowship and bonding. To
compensate for the lack of physical action caused by the
pandemic, I planned three initiatives at the beginning of
the year to create some permanent physical and longterm benchmarks by the otherwise virtual committee. The
new initiatives were as under:
(1) ‘Project BCAS Chowk’: The ‘naming’ of the area of
the BCAS office in Mumbai is getting visibility now; it will
soon achieve reality and become a permanent physical
landmark of the city and for the BCAS. This would be
a dream-come-true for the BCAS family and its wellwishers.
(2) Formation of the ‘Project Management Committee of
9
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the BCAS Foundation’ with the help of Trustees and to
fast-forward the execution of social initiatives undertaken
by the Foundation and actual implementation of certain
projects jointly with like-minded organisations.
(3) Fellowship, joint programmes and representations
with sister organisations, regional CA associations, all
due to the ease facilitated by the digitalisation of almost
everything.
All the office-bearers actively participated in all these and
other initiatives. Words are not enough to thank Abhay,
Mihir, Samir and Chirag who stood by me, guided me and
motivated me to do more. I wish the new team under the
leadership of Abhay and Mihir an enriching and fulfilling
term with the gradual commencement of physical activity.
Team BCAS is the backbone and permanent resource
for every President. I can’t thank them enough for their
contribution. My family, partners and staff members stood
behind me throughout the year with rock-solid support
which I acknowledge and appreciate.

with, among others, the introduction of a special portal
by the Income-tax Department, the fast-changing ways of
accounting with Artificial Intelligence-aided digitalisation,
the emphasis placed by SEBI with the introduction of Risk
Management focus in corporates, and the efforts of the
Government to lead the economy to $5 trillion GDP.
At this point of expectation of profound changes, I am
taking my leave with great satisfaction and confidence
that BCAS with its glorious tradition of adapting to all
changes in its journey of the last 72 years, will stand up
and hold its flag high and flying while marching towards
the diamond jubilee mark – 75 years of uninterrupted
voluntary service.
I thank all of you once again for your love, affection and
respect and for giving me the opportunity to serve you to
the best of my ability.
I can only say
आपके अपनेपन ने मेरे दिल को छू लिया,
मेरे दिल को खशि
ु यों और खम
ु ार से भर दिया |
आपका शक्ु रिया !

In all the good things that have happened, we should
not forget the scars of the pandemic – the shocking and
painful loss of some seniors and colleagues in the CA
profession, including some very young members. This is
a permanent loss to their families and the BCAS family
which has created a deep void. BCAS will miss them
forever. I take this opportunity to record our heartfelt
condolences to the bereaved families in this hour of
extreme distress to them.

Take care and stay safe.

The road ahead for BCAS is long and winding, with
several challenges to the role of Chartered Accountants

Suhas Paranjpe
President

Best Regards,

Develop a passion for learning. If you do, you will never cease to grow
— Anthony J. D’Angelo
10
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AUDITORS’ REPORT – BCAJ SURVEY OF
AUDITORS, USERS AND PREPARERS
The BCAJ carried out a dipstick survey in May, 2021 seeking Respondent’s views on the Format, Size, Utility,
Components, and Other Contents of the Statutory Auditors’ Report.

ATTRIBUTES OF THE RESPONDENTS:
85% of respondents were Auditors and 15% were Preparers / Users of Financial Statements. Of the Auditors, 53%
were with audit experience of more than 20 years, 33% with audit experience between 5 to 20 years and 14% having
less than 5 years of audit experience.

SURVEY QUESTIONS AND RESPONSES
1. How much percentage of total time goes into doing actual Audit fieldwork / execution compared to
administration / completion of tasks such as Documentation (preparing workings, back up papers,
representations, preparing file as per SA), project management, client meetings and discussions on nonaudit issues?

4.8%

20% Audit fieldwork | 80% Audit Administrative tasks

7.6%

30% Audit fieldwork | 70% Audit Administrative tasks
40% Audit fieldwork | 60% Audit Administrative tasks

20.2%

50% Audit fieldwork | 50% Audit Administrative tasks

25.7%

60% Audit fieldwork | 40% Audit Administrative tasks

19.3%

70% Audit fieldwork | 30% Audit Administrative tasks

20% Audit fieldwork | 80% Audit Administrative tasks

22.4%

4.2%

30% Audit fieldwork | 70% Audit Administrative tasks

7.9%

7.3%

9.5%

40% Audit fieldwork | 60% Audit Administrative tasks
12.7%

50% Audit fieldwork | 50% Audit Administrative tasks
60% Audit fieldwork | 40% Audit Administrative tasks
70% Audit fieldwork | 30% Audit Administrative tasks

Auditors < 5 Years’ Experience

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

34.9%

17.6%
28.0%
18.2%
9.6%

25.4%

24.7%

Auditors > 5 Years’ Experience
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2. What is your view on the current size of the Auditors’ Report?
12.9%
68.6%

Preparers / Users
18.5%
14.7%
62.2%

Auditors

23.1%
Could be longer and even more descriptive (add 30-50% to the present size)
Should be significantly shorter (Slash about 30-50% of its present size)
Just Right

3. From your own experience, do you believe that
users of financial statements can make out and
understand the purpose and contents of the
Auditors’ Report?
Yes

24.2%

Yes

No
Don't
Know

60.5%
15.3%

5. Do you feel it is necessary for auditors’ report (AR)
to contain the following: 1. Defining Management
Responsibility which is already clearly defined
in Directors’ Responsibility Statement OR 2.
Describing the meanings of 'reasonable assurance'
/ 'materiality' OR 3. Mentioning IFC at more than
one place etc. in the AR?
Auditors

35.6%

Preparers /
Users

38.6%
Yes

64.4%
61.4%

No

7. Redundancy: Items like 'proper books of accounts
as required by law have been kept', 'Balance Sheet,
PL ... are in agreement with books', or 'Financial
Statements comply with accounting standards' are
rather irrelevant as most of it is explicit or implied
elsewhere in Standards on Auditing / Accounting
Standards. Do you agree?
Yes
No
Somewhat
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4. Do you feel the Auditors’ Report should have just
one place for signatures and not two or three?

45.2%
29.7%
25.1%

74.3%

No

25.7%

6. Do you feel there should be a GLOSSARY included
in the Annual Report / MCA Website of terms used
and what they mean including describing Auditors’
work rather than writing it in the AR? (Example
definition of materiality, fraud, comments on
material uncertainty, ...)

Auditors
Preparers
/ Users

72.3%

27.7%

76.1%

23.9%
Yes

No

Suggestions by Respondents
•

A Glossary can be on the MCA website and
referred to in the Audit Report.

•

A Glossary should be made available on the
company website as a policy.

•

The Glossary should form part of the footnotes
in the financial statements.

•

The Glossary should be reproduced from the
Annual Report and links provided to the MCA
portal.
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8. Any items you would wish to include in AR (Main
Report or CARO) that is presently not there?
Key Responses
•

Audit approach / plan & findings based on which
Internal Controls opinion is formed.

•

CARO to be somewhat specific to Entity like for
NBFCs / stockbrokers there should be some
clause which may not be required for NonNBFC / Stockbrokers etc.

•

Charges created on MCA.

•

A clear indication of the materiality thresholds
decided by the auditor while conducting the
audit.

•

Delay in payment of salaries by Company by
more than 30 days.

•

Whether Security given against borrowing is
adequate.

•

Significant representations by management.

9. Do you feel that Auditor should report on matters of
FACT only when such matters are already covered
in the Directors’ Report (or reported by them
elsewhere in the Annual Report), as opposed to
only auditors reporting on those matters? (Example
- non-cash transactions between company and
Directors in CARO xv).
Auditors > 20 Years
Experience
Auditors < 20 Years
Experience

42.0%
Yes

Auditors

Auditors
Preparers /
Users

6.4%
10.0%

Preparers /
Users

Yes

No

Somewhat

13. Do you feel we need rehauling of Audit Report
and not necessarily follow global guidance blindly
particularly with SMEs?

Auditors
Preparers /
Users

44.3%
40.0%

15.7%
No

Not Sure

9.5%

Auditors > 5 Years
Experience
Yes

22.2%
68.3%

13.5%
No

27.5%
59.0%

Somewhat, but needs improvement

14. Do you believe that going concern assessment in
many situations cannot be concluded by auditors
in a binary manner, and in those situations should
be explained in a more descriptive manner with
respect to the audit procedures carried out and the
findings?

80.5%

8.6%
10.9%

74.3%

10.0%
15.7%
Yes

No

Maybe
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55.1%

29.0%

12. Do you believe that there is adequate, emphatic
and clear guidance covering situations for auditors
on preparing / issuing Audit Report?

77.1%

8.6%
14.3%

No

15.9%

Auditors < 5 Years
Experience
83.6%

58.0%

10. Do you feel that in the age of Standards on Auditing
and IFC, CARO can be eliminated or significantly
curtailed? (Points such as PPE, Inventories,
disputed dues, cost records, managerial
remuneration, Chit Nidhi, combining loans and
investments with related parties, ...)

Yes

11. In your opinion, will additional reporting
requirements prescribed in CARO 2020 be onerous
and will increase responsibilities for the auditors
(evergreening of loans, going concern, reporting
on defaults etc.)?

70.6%

29.4%

Auditors

4.8%

Preparers /
Users

4.3%

74.3%
20.9%
80.0%
15.7%
Yes

No

Maybe
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DO YOU SEE UNFAIRNESS AROUND YOU?
WRITE ABOUT IT IN THE BCA JOURNAL!
There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti-tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman.
Sounds familiar right?
We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax,
international tax, GST, FEMA or such related topics.
Word limit: 1200 words
Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.
Email your contributions to: journal@bcasonline.org
All contributions are subject to review by the Editorial Board.
Have questions: Speak to the Knowledge Manager at 022-61377600

There are certain emotions that will kill your drive: frustration and confusion.
You can change these to a positive force. Frustration means you are on the verge of
a breakthrough. Confusion can mean you are about to learn something. Expect the
breakthrough and expect to learn
— Kathleen Spike, Master Certified Coach
14

BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

403 (2021) 53-A BCAJ

Lexis knowlEdge
Empowering Lawyers

Powered by the
most renowned legal
Commentaries from
LexisNexis,
Lexis knowlEdge
helps you stay
updated on-the-go!

Key Product Features:
Please scan, to get a free trial

Real Print copy with pagination
exactly as title hardcopy
Mobile Access available on Apple & Android
phones through our App for offline reading

Table of content, Subject Index,
Table of Cases links to exact pages

Browser Access for on-the-go reading

Real print/Court ready printing
options

For more details, write to us at
online.in@lexisnexis.com or call us on our
Toll Free Nos. Airtel: 1800-102-8177, BSNL: 1800-180-7126
(Mon - Fri, 8:30 am to 5 pm)
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CA PROFESSION IN THE POST-COVID ERA:
DOOM OR BOOM?
I

NINAD KARPE MADHUKAR N. HIREGANGE

Chartered Accountants

The digital world has changed everything around us –
the way we live, the way we work and, indeed, the way
we think. If there was any reluctance in the minds of any
professional in embracing the digital world, the Covid
pandemic has ensured that this gets dissipated. Digital
is no longer on the periphery, it has now become
mainstream. Importantly, these changes are permanent.
So, is it time to write the obituary for the analogue world?
These profound changes will impact all professions,
including CAs. But is it ‘doomsday’ for the CA profession,
or will this herald a new way of working and throw up
some new opportunities?

REDEFINE IDENTITY & MODALITIES OF
DELIVERY

A quick dive into the history of digital adoption shows
that the BFSI sector (banking, financial services and
insurance) has been quick off the block to rapidly implement
digitisation, not just in its peripheral functions but also in
its core activities. Banking business has gone through
a churn and progressive bankers now say that they
are in the technology business, with banking services
slapped on technology. As a general rule, professions
have been reluctant digital adopters. However, now
that they are left with no other option, all professionals
are rapidly implementing technology in their work. The
scenario for CAs is also changing swiftly. Like banks, will
CAs need to make a paradigm shift in their outlook and
embrace a narrative of ‘being in the technology business
with their professional services slapped on the technology
backbone’? If this happens, will it herald a paradigm shift
in the way in which services are offered by CAs to
their clients?
Models
The recent lockdowns and travel restrictions have altered
the way of working for all professionals. From heading
to office on Monday mornings, CAs now head to their
workstations. ‘Work from home’ is the new reality and
in fact, has now evolved into ‘work from anywhere’.
All future homes of CAs will need to be designed to
16

accommodate some space to allow work from home.
Commuting for hours within the city and also travelling
for work will come down dramatically, leading to an
improvement in productivity. Even after the restrictions are
removed, it is unlikely that CAs will go back to the normal
routine of going to office every day. Eventually, a hybrid
model will evolve, where CAs will go to office only
when required. In fact, some CAs have sold their offices
or given up high rent offices situated at prime locations.
There are anecdotes of some CAs from industry, unable
to work from home, who have decided after the end of the
first lockdown to hire shared space nearer to home instead
of travelling again. And they are doing this by individually
bearing the cost of renting the space. Will this continue as
a strong trend? Will a new model emerge of comparing
per square foot rent with digital assets provided to teams?
Will a 100 square feet / person average multiplied by Rs.
100 make the hybrid model more economical?
New taxonomy
‘Face to face’ meeting has a new meaning – it does not
require a physical meeting and a digital video meeting is
now considered as a ‘face to face’ meeting in the new
taxonomy. Audits are now done remotely and will continue
to evolve with greater use of data analytics, robotics
process automation (RPA) and artificial intelligence (AI).
Faceless assessments will become de facto standard
and the demand for knowledge-based professionals will
increase. It is a moot question as to whether the quantum
of disputes will reduce.
Court hearings are also now on video and there is a
renewed thrust from the government to go entirely
digital in all their interactions with the taxpayers, citizens
and their representatives. Most of the compliances
like accounting, filing of returns, registrations could be
fully automated and software solutions would enable
reasonable level of service at a minimal cost. It is likely
that government may provide utilities for common
compliances free of cost. This trend will only exacerbate
and the new breed of CAs who now qualify will treat this
as the ‘new normal’.
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It would be important to be able to track the tasks being
done and the time spent by the employees in a central
online workspace collaboration. Other tools which can
be implemented are in the space of improving productivity,
employee monitoring and online signing of documents.
All these will be useful in improving productivity for routine
and quantitative work. As AI begins to createAlignself-learning
ment
systems which are then integrated into accounting
tasks,
technology will take on the repetitive and time-consuming
jobs, leaving the analytical and managerial tasks to
humans.
What are the implications of all these tectonic changes?
CAs who do not adapt to this new reality will find it
extremely challenging. ‘I am a tech illiterate’, romantic as
it may have sounded once, this phrase will now mean that
any CA who says or believes in this is taking the road that
has a dead-end. On the other hand, this new world will
throw up many more opportunities. With less travel and
commuting, productivity will be on the rise and with that a
chance to grow the profession. Since the digital world has
no physical boundaries, it will open up new vistas for
CAs to provide service and represent clients from across
India and probably anywhere in the world. Technologies
that are available to an SMP are increasingly affordable.
The collapse of geographical boundaries could be
used advantageously by CAs in Tier II and III cities. With
rapid improvement in the quality of internet connectivity,
this advantage will only increase. The inherent lower cost
of operations and people cost along with time to learn
will put them at a comparative advantage if they quickly
upgrade themselves with the relevant skills.
Productivity increase, clients across the globe, new
avenues for services outside the Indian geography – the
list of the opportunities that will open up is endless. The
pandemic has brought the idea of ‘professional of the
future’ into the present – an eternal learner, constantly
up-skilling, actively involved in automation and use of big
data, and adaptable to disruption.
So, what are the likely changes that will continue in some
of the traditional areas of work in the post-Covid era?
Accounting and attest functions (evidence-based
certification / opinion)
The demand for mandatory ‘attest function’ is likely
to considerably come down, with a trend of limits for
such functions being raised on a regular basis and also
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

exclusion of some categories. The pandemic has forced
the adoption of ‘virtual audit’ with reliance on scanned
documents and video calls with clients’ personnel. It
has extended the ‘desk review’ substantially. Postpandemic, the need for visits will reduce dramatically.
The audit process would continue to evolve with greater
use of data analytics, automated means to corroborate
evidence, robotic process automation (bots culture)
[RPA], artificial intelligence [AI] and internet of things [IOT].
More data-driven audit work is already a reality, perhaps
large volumes of data as compared to samples end up
delivering better results. Due to the pandemic, technology
is used to perform routine, rule-based tasks and
searches that would enable professionals to focus on
exceptions and anomalies to evaluate risk as well as value
creation.
In the recent past, audit firms have been working on risk
assessment tools that layer machine-based learning –
which is a subset of artificial intelligence – on top of rulesbased algorithms. Once the system ingests massive data
sets, it can flag additional anomalies or risky transactions
based on parameters that it ‘learns’ on its own. This
technology can also provide insights into a company’s
processes, possibly in real time, and flag outliers that
might not be caught otherwise.
Businesses have already recast their internal controls
considering remote work arrangements with increased
data sharing for employees and other stakeholders. This
has made them more vulnerable to fraud and cyberattacks and therefore hunt for increased data protection
and disaster recovery plans.
Major software vendors now offer automated data entry
and reconciliation options using AI and machine learning
technologies.
Tax functions (litigation, advisory, compliance)
On the litigation front, there is a tectonic shift. Faceless
assessments and appeals will change everything. The era
of extensive travel to tax offices, waste of time in seeking
appointments and the need for personal meetings and
connect will be buried soon. It is expected that going
forward, litigation, except the ones in the pipeline (last
two years), would decrease. Possibly, only high-value
issues on law and its interpretation would continue after
seven years or so. Implementation of technology in
e-governance invariably leads to more transparency and
the scope for dispute resolution practice will reduce over
the longer term.
17
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For advisory services, CAs are already using audio
and video calls extensively now, thereby saving time
and cost. Personal meetings are now done only in
exceptional cases. This trend is irreversible and would
ensure greater productivity at work and better quality of
life.

THE KNOWLEDGE EXPERT IN THE NEW
SCENARIO
Over time, a ‘knowledge expert’ located in any place will
be preferred. Taxation reforms done over a period would
slowly reduce the number of doubts as complexities will
be ironed out.
Rapid implementation of technology will increase
compliance and reduction of the grey economy. The
increased collection in GST as well as income-tax in the
middle of the pandemic (April-June, 21) indicates this new
reality. A new orientation towards tax compliance is likely
to reduce the need for traditional compliance advisory
services.
For filing of tax returns, there is a clear direction of
the government to provide facilities for uploading with
ease and in the next couple of years, the need for
professional services by a taxpayer to file the tax returns
will greatly reduce. One can expect this trend to further
accelerate where a lot more data will be available with
the Tax Department and dependency on assessee and
professional will be reduced.
Technology is already supporting in identifying the errors
and omissions and with AI, even frauds are being located.
The fact that the speed of collection of information would
be in minutes compared to the earlier months / years,
would enable the tech-savvy CA as well as the Tax
Department to identify exceptions early and accurately.
The focus will be more on value addition and merging
of the review audits in tax to a comprehensive operations
and financial audit, including tax.
Digital systems and practices are driving and forcing
changes in the CAs’ Business Models, Skills and
Operations:
• IT-driven tools and systems for regulatory / statutory
compliances are already in use. All taxes, submissions,
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responses and work-tracking are progressively IT-driven.
• Operations are based on collaborative tools such as
video conferences and shared systems with centralised
IT systems driven through cloud-based IT environments
as well as technologies like blockchain.
• Increasing dependency on fluency and in-depth
knowledge in the usage of office work product tools
such as emails, document writers, spreadsheets,
presentations, etc.
• Collaborative sessions using IT tools, organising and
structuring workloads as well as assignments. In case of
history files, using IT Systems, Management Information
Systems being entirely IT-driven.
• Increasing dependency on documentation vs. oral
communications and face-to-face communications.
Intellectual Property and Confidential Information
storage systems means moving away from having things
in physical form to virtual and software-defined formats.
Clear organisation of information in digital formats is
the new norm. Building processes and security for both
IT infrastructure as well as access and user credential
systems, as against maintenance of physical document
libraries and safe rooms, has happened during the last
year.
Changing skillsets of CAs will include experience and
knowledge in Data Analytics, use of Workflow Application
tools, proficiency in usage of spreadsheet tools and
presentation tools like macros, executive communication
skills and articulation, ability to search for information
from the internet landscape in an effective manner
and socialising skills with social media tools. Building
relationships through social media and collaborative tools
rather than in-person meetings and gatherings alone has
already been accomplished.

NEW NORMAL TO STAY

Centrally manage and securely share audit and tax
files, track audit-consultancy, dispute resolution related
activities and communicate using chat, voice and video
meetings. This new normal is not likely to get reversed.
Clients, even the reluctant ones, have had to securely
share data in a digital format and share platforms.
In this maelstrom of changes, is it also a ripe time
to make BCAS truly global and relook at dropping
‘Bombay’ and embracing a more global name?
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EFFECT OF COVID ON ECONOMY
NIRANJAN RAJADHYAKSHA

(The author is an economist. He is Research Director of the IDFC Institute and a member of the
Academic Advisory Board of the Meghnad Desai Academy of Economics)

The coronavirus pandemic has not only left behind
millions of dead, but also a trail of economic destruction
throughout the world. India has suffered as well. The big
question is: Will the on-going economic pain persist
through the next decade, or will a strong economic
recovery offer hope of sunshine after the storm?
Economic forecasting is always a fragile business, more
so during events that the world has rarely faced before.
What follows is an attempt to detect silver linings to the
dark clouds that have dominated the scene since the
pandemic began in China.
Let us first count the economic costs of the pandemic.
The latest estimates suggest that the size of the Indian
economy in the current financial year will be around
the same as it was in 2019-20, or the last financial year
before the pandemic struck. This means that the Indian
economy has, in effect, stagnated for two years because
of the pandemic shock.
These economic losses have been borne unequally in
India as those living at the bottom of the pyramid have
suffered significant income losses because they have
either become unemployed or have seen their wages
fall. At the same time, large enterprises in the organised
sector have managed to weather the storm far better than
smaller ones and have perhaps gained market share in
some sectors. In sum, people who have been able to
work from home have protected their incomes better than
those who need to step out of the house to bring home
money.
There is another way to look at the same facts. Let us
assume that there had been no pandemic and the Indian
economy had managed to grow at 6.5% a year in 202021 and 2021-22. Then, the size of our economy at the
end of the current financial year would have been around
$400 billion larger than it will be in reality. In other words,
the permanent output loss because of the pandemic is
huge – equal to the size of the economy in 1998. It may
sound harsh, but one entire year of 1998-level output has
disappeared down the sinkhole because of the pandemic.
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Large shocks such as the one that the world is facing
right now often have a lasting impact and their effects
linger even after the rubble is cleared away. Let me give
one example that is relevant to India. The ‘Spanish Flu’
ripped through the Indian countryside in 1918, killing
an estimated 18 million people in undivided India. Two
economic historians, Dave Donaldson and Daniel
Keniston, have shown in recent work that the pandemic
had a lasting impact.
In the districts where the death toll was very high, the
survivors were left with additional agricultural land. This
land was quickly put to use by the survivors. The resultant
increase in incomes had an interesting consequence. The
survivors invested in both ‘child quantity’ as well as ‘child
quality’. In other words, they had more children and they
also took better care of them. The two economists show
that children born in these districts after the pandemic
ended were taller and better educated than the children
born before the pandemic.
These were big changes at the level of the household.
There are examples from other countries of broader
macroeconomic shifts. For example, the US economy
had a great run in the decade after the end of World War
I and the boom only ended with the stock market crash
of 1929. Europe emerged from the destruction of World
War II to experience at least 25 years of strong economic
growth.
Economic theory tells us that economies grow from a
combination of three sources – a growing labour force,
a higher level of capital investments and increases
in productivity. More specifically, economist Barry
Eichengreen wrote in an essay published in July, 2020:
‘The crisis will influence potential growth through four
channels, three negative and one positive. On the negative
side, it will interrupt schooling, depress public investment
and destroy global supply chains. Positively, by disrupting
existing industries and activities, it will open up space for
innovative new entrants, through the process that the
early 20th century Austrian economist and social theorist
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Joseph Schumpeter referred to as “creative destruction”.’
It is worth asking whether these four channels are relevant
to India as well, and especially whether three of them will
have a negative impact and the fourth will have a positive
one.
First, the pandemic is likely to disrupt the Indian
education
Alignsystem for two years in a row. Millions of ment
students will
have had to make do with online instruction. It is quite
likely that students who have access to good personal
electronics as well as secure broadband connections will
be able to learn enough. Evidence collected from across
the country shows that children in poor households have
struggled to keep up. The chances of an increase in
school dropout levels cannot be ignored.
Even in colleges, students whose training depends on
practical work may find themselves missing out on a
key part of their professional education. India already
suffers from a skills deficit. The quality of human capital is
already a problem because of malnutrition, illiteracy and
lack of new skills. The impact of the pandemic adds to
the problem, even if we assume that the education
system goes back to normal after the pandemic ends.
These are important considerations for economic growth
at a time when the Chinese population has peaked and
India is the only comparable country that has a growing
labour force.
Second, public finances have come under pressure
because of the pandemic. The ratio of public debt to GDP
for India is now estimated at around 90%, the highest
in living memory. It is unlikely to come down significantly
at least in the next five years. What this means in effect
is that a large slice of domestic tax collections will have
to be used to service the interest costs on the debt. This
will weigh down on the annual government budget. The
government will have relatively fewer resources available
to spend on other items such as infrastructure.
This need not be a dead-end. The government has other
options such as asset monetisation to raise resources. It
can also ask the Reserve Bank of India to buy its bonds by
printing new money. But all these options will have to be
exercised in the shadow of a mountain of public debt. The
complicated task for the government is to increase public
spending right now to make up for the weak private sector
demand in India while also withdrawing once corporate
investment begins to pick up. The increase in capital
stock over the next ten years will be a key factor, but for
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

now, companies seem more comfortable deleveraging
rather than increasing capacity.
Third, Eichengreen expects the disruption of global
supply chains to be a negative for the global economy.
But some economists in the Indian government expect
it to be a positive for India. There are three possible
reasons why global supply chains will begin to shift out of
China in this decade. The Chinese themselves are trying
to recalibrate their economy from cheap industrial goods
to technology products. The growing geopolitical tensions
with the US have led to growing restrictions on trade with
China. The pandemic has exposed the risks of supply
chain concentration in one country or one company; the
organising principle of global production is expected to
shift to the principle of resilience.
The Indian government has a clear focus on getting global
supply chains into India. Some of the recent subsidies
for domestic manufacturing are a step in that direction.
However, the growing protectionist sentiment in India is
at odds with becoming an important part of global supply
chains, since the latter assumes that inputs can move
across national borders with ease. The Apple iPhone
has components from 43 countries that are assembled in
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large factories in China. High import tariffs will not make
such a complex manufacturing system possible.
Fourth, disruptive innovation can unleash a new
round of productivity growth. The impulses for such
innovation can come from sources as diverse as the
formalisation of the economy to meeting the growing
challenge of climate change. A recent report by investment
bank Credit Suisse says that India is the third-largest
home to unicorns, or startups that have been valued at
more than $1 billion. There are now 100 Indian unicorns
with a combined valuation of $240 billion. The number of
listed companies with a market capitalisation of more the
$1 billion is 336. Most of the unlisted unicorns have been
set up after 2005.
The growth of Indian unicorns suggests a deeper
change as a new generation of Indian entrepreneurs
drives growth. However, there is also the harsh reality

of the crisis in the unorganised sector at one end of
the spectrum, to the growth of domestic oligopolies at
the other end. A surge in productivity can be sustained
only with economic policies that encourage job creation
in enterprises that are efficient rather than protected by
the government – market capitalism rather than crony
capitalism. The government itself will have to build
infrastructure, maintain macroeconomic stability, build
a social safety net and ensure that economic growth
creates inclusive opportunities.
India was a poor country in 1991. It is a lower middle
income country in 2021. Economic growth has to
accelerate if we are to become a higher middle income
country when the Republic turns a hundred. The pandemic
has been a huge setback and a lot depends on how we
negotiate the challenges through the rest of the decade.
Neither empty optimism nor overpowering pessimism is
warranted.

BECOME A BCAS MEMBER

To download the application form for Life
membership/Ordinary membership/Journal
subscription/Corporate membership/Student membership, visit the link :
https://bit.ly/3gdIMxk

We have to create culture, don't watch TV, don't read magazines, don't even listen to
NPR. Create your own roadshow. The nexus of space and time where you are now
is the most immediate sector of your universe, and if you're worrying about Michael
Jackson or Bill Clinton or somebody else, then you are disempowered, you're giving
it all away to icons, icons which are maintained by an electronic media so that you
want to dress like X or have lips like Y. This is shit-brained, this kind of thinking.
That is all cultural diversion, and what is real is you and your friends and your
associations, your highs, your orgasms, your hopes, your plans, your fears. And we
are told 'no', we're unimportant, we're peripheral. 'Get a degree, get a job, get a
this, get a that.' And then you're a player, you don't want to even play in that game.
You want to reclaim your mind and get it out of the hands of the cultural engineers
who want to turn you into a half-baked moron consuming all this trash that's being
manufactured out of the bones of a dying world
— Terence McKenna
22
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INTO THAT HEAVEN OF FREEDOM,
MY FATHER…
DR. BHARAT VATWANI

(The author is Founder Trustee of the Shraddha Rehabilitation Foundation and
recipient of the Ramon Magsaysay Award, 2018)

While the Covid pandemic has been raging for a full
year or more, so has the deluge of articles about the
psychological implications of the same. Scores of articles
have appeared in almost all media. Many of them have
psychiatric textbook technical jargon embedded in them
which is Greek to the untutored innocent minds. To add
one more to it would be adding fuel to the flames. So I
thought of going about this task differently.
To the constitution of a human being’s personality, ego
and self-confidence, goes a lot of stability in the outer
environment of that human being. From birth through
childhood, this stability continues in the majority of us. The
Indian child is closeted, buffered, cushioned, buttressed
and ensconced against all anxieties by parents and in
rural India by the joint Indian family system. Childhood
in a country like India lasts almost till a person is 23 to
25 years old. There is giving of psychological-emotional
strokes and receiving of the same. By the time we have
grown into true adults, innate maturity has developed
and we somehow survive the rest of our lives on our own
steam. But we still continue to receive stable, positive
emotional strokes. Starting from the immediate family
circle, going on to distant relatives, friends, the workplace,
the society at large, our teachers, mentors, our heroes,
we continue to receive all psychological strokes from just
about everyone who matters to our psyche as human
beings, to make us believe that life was worth the living
and that we had a special place under the sun.
It is this stability and sense of self which has taken a
major hit because of Covid.
No longer is the world surrounding us the same. People
are afraid to touch one another, to hug one another, to
give physical comfort to one another. Young children are
not just getting separated from their parents when the
parent is critical and admitted, the young are often losing
the parent as well to the Covid illness. Many families
have lost their earning member, many individuals have
lost jobs, many are unable to cope with EMIs, many have
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been downgraded in their pay scale, many are morbidly
scared (a real possibility) of contracting the Covid virus
during their travel to and back from work. Work from
home has become a nightmare. Others have no social
outings, with parks, playgrounds and beaches closed to
the public. Physical isolation, an unheard-of entity earlier,
has become the norm. The TV is incessantly showing
negative (albeit realistic) news and seemingly focusing
relentlessly on Covid. Children studying (supposedly)
online has become akin to reaching the moon, given
the technicalities and the glitches in internet services
involved.
All in all, just about everything that went into the
development and consolidation of the human psyche right
from childhood onwards has been turned upside down.
The net outcome is perhaps the slow insidious wood-ant
approach of the destruction of the stability of the psyche
and / or the cataclysmic collapse of that same stability of
the psyche, given the sudden loss of a family member
to the illness. Self-worth, self-image, self-confidence
are all going south. And these entire tectonic shifts in
psychological planes are conducive to the production of
anxiety and depression within the individual.
Where anxiety (as an increase in the adrenergic-fight
response of the mind-body to the on-going crisis) ends,
and where depression (a giving-up response of the
mind-body to the on-going crisis) begins, the edges are
blurred.
But the symptoms which prevail in differing intensities
in different human beings during the anxiety phase
are insomnia, chest pain, tremulousness, palpitations,
excessive urination, repetitive visits to the toilet, altered
menstrual cycle, repetitive thoughts, multiple random
ruminations, brooding tendencies, repetitive crosschecking of small issues (mundane events like the shutting
of a door), repetitive compulsive acts (like the arranging
or wearing of clothes in a specific order), dryness of the
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mouth, blurring of vision, dizziness, an actual recorded
rise in blood pressure or heart rate, irritation, agitation,
temper outbursts, an unjustified fear of body illness of any
kind, a constant nagging, prickling fear of suffering from a
heart attack or meeting with an accident, etc.
The ceaseless protection of the elderly with their attendant
medical co-morbidities (coupled with theirAlign-un-noticed
penchant for allowing their masks to slip offment
their noses
on the slightest pretext) has become an obsessive panicinducing daily ritual by itself.
The symptoms which prevail in depression are dullness,
inability to cope with work, lack of alertness, diminished
sex drive, inability to look after day-to-day hygiene, crying
spells, suicidal thoughts along with the final giving-upgiven-up complex, all these with their different levels of
subtlety colouring the presentations.
All of us have distinctly different sets of fingerprints and
accordingly have different responses to an onslaught on
our sense of completeness and identity.
And at the very end of the spectrum of depression (at
the loss of or a possible incapacitation of a loved one)
are grief, denial of reality, continuous outbursts of crying
spells, the holding of one’s own self responsible for the
turn of events, the feelings of having done inadequately
in the situation, a sense of impotency (all summed up
in a very poignant term given in psychiatric lingo – the
‘Survivor’s Guilt’), a sense of anger / rage at the system /
society at large.
The children have their own distinct display of somethingis-wrong at their fragile-mind levels. From surfing
incessantly and randomly on the internet, to picking of
one’s hair, to going out of the way to feeding / befriending
/ being physically assaultive to stray animals, to picking
fights with siblings / peers / elders, to watching excessive
porn, to caricaturing images of death, to sleeping
throughout the day in an oblique attempt at bypassing of all
the bad news and the disturbing events, the presentations
take different levels and different tangents altogether.
But the mooring point in all of the above manifestations
is the same. It is the sense of the self taking a beating.
And each one of these manifestations draws the person
further down into the quagmire of confusion, frustration
and depletion of psychological reserves, further eroding
the sense of self-worth and self-confidence.
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Going a step further, in some unlucky few the sufferers may
lose absolute touch with reality, start visualising images,
hearing non-existent sounds / voices, may become
violent, may become catatonically mute, unresponsive,
may exhibit gross disorganised behaviour and become
what in psychiatric parlance is called psychotic.
All of the above constitute manifestations of the
turbulence within our own minds, from one end of the
spectrum of psychological imbalance to the other. Suicide
(the destruction of self) and homicide (the destruction of
others) become the absolute extremes of the pendulum.
Even when Covid was not around, a sense of the
graveness of the prevalence of mental illness
worldwide was reflected by WHO estimates which
claimed that by 2030 Depression would be the leading
global disease burden.
The same WHO study said that 81% of people with
severe mental disorders received no treatment at all in
low-income countries, a category in which India fell,
suggesting the vast need for mental health facilities in
India.
Insofar as the Indian workforce goes, there is less than
one psychiatrist for every 100,000 Indians. Paradoxically,
there are more Indian psychiatrists in the US and the UK
than in India, a sign of the ubiquitous Indian brain-drain.
Topping that, the expenditure on the National Mental
Health Programme (NMHC) in the Indian Union Budget
2021-22 was a mere Rs. 40 crores, or 0.06% of the total
health budget.
Coming to specifics, an average of 381 suicides were
reported daily in 2019.
The mentally ill often become homeless, which only
increases their marginalisation and precariousness. Over
50% of the homeless are mentally ill.
Over a third of prison inmates in India have mental health
issues.
There are gross violations of human rights of the mentally
ill in India. They are often denied the right to work and
the right to education. Severe mental illness is associated
with the highest rate of unemployment in India – 90%.
And in the final analysis, mental illness leads to a spiralling
whirlpool, viz., worsening of poverty and impacting
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economic development at the national level.
And this in a country which, according to a Lancet study,
even otherwise had 197 million Indians with mental illness
in 2017, of which a staggering 30 million had severe
mental illness.
And, believe it or bust, this was our paradoxical ‘Shining’
India before the stork of the Covid came-a-visiting.
Keeping all of the above in mind, the golden questions
are – How long will all these psychological fallouts of
Covid continue? How do we overcome all of these?
Can we actually overcome them?
To the first, I would say that the Coronavirus is
unpredictable. Despite all the assertions and presumptions
by world-renowned virologists, government bodies and
health organisations, I, for one, believe that if there has
been one constant Truth right from the time that the virus
sprang upon us, it is that there is no constant or fixed
pattern to the functioning of the virus, and despite all the
proclamations of different world vaccinations, the virus
seems to be ahead in the battle for existence as of now;
and with multiple mutations available to it, it would seem
to continue to be ahead for some years to come. We have
a long-drawn, unending war ahead of us. We would be
living in a fool’s paradise were we to presume otherwise.
Then comes the next million-dollar question. How do we
get out of this fear-loneliness-defeated triad in our
minds?
By realising that if ever there was a moment when we,
and when I mean we, I mean WE, each and every one of
us on the face of this Earth, have to hold hands and come
together, then that moment is NOW.
In one of the most stimulating passages that I have
read in a long, long time, the legendary activist and the
drafter of the Constitution of India, Dr. B.R. Ambedkar,
while pleading for humanity per se has mentioned in his
book ‘The Buddha and his Dhamma’, that ‘Men are born
unequal. Some are robust, others are weaklings. Some
have more capacity, more intelligence, others have less.
Some are well-to-do, others are poor. All have to enter
into what is called the struggle for existence. And if, in this
struggle for existence, inequality is recognised as the rule
of the game, the weakest will always go to the wall.’ And
as far as mental health goes, the most vulnerable and
fragile amongst the populace succumb to mental illness.
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

A case of survival of the fittest. Those who are mentally
sensitive, unfit, unwanted, are out of the rat race.
Going beyond mental health statistics, a 2020 study from
the World Economic Forum found 363 million Indians
below the poverty line (BPL meaning earning less than
Rs. 32 per day in rural India and Rs. 47 per day in urban
India), 27 million Indians were disabled as per the New
Disabilities Act, 2016 and the population of India classified
as ‘tribals’ was a staggering 110 million.
Even assuming that there is an overlap between various
categories, I would roughly estimate that 350 to 400
million people in India are underprivileged in some form
or other.
And to top all these numbing, demoralising statistics,
we now have the ravaging Covid pandemic. Keeping
aside actual figures let out by the government official
machinery, the plausible reality is that the second wave
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of Covid is rampaging through towns and villages of the
remotest interiors of India, leaving death and destruction
in its wake.
While all these statistics existed earlier, too, perhaps the
learned and the lost-in-their-own-sacrosanct-world naive
amongst us never paid attention to these grim tragedies
of life. Poverty, hardships and deprivation may have
been in abundance, but not within us. So, while we tuttutted the migration of daily labourers across miles of the
countryside during the first Covid wave, we (or quite a few
among us) never truly empathised with their plight, having
been taught to keep these underprivileged people of our
beloved country in the blind spot of our vision.
But now, with the second wave of the Covid, young and
old across all age groups have got afflicted with or have
succumbed to Covid. It is no longer an affliction of the
underprivileged or the elderly-medically-compromised
amongst us. Stinko-rich, robustly-healthy young have
fallen victim and have been ground to the dust. Names
of diseases such as Black Fungus which were alien to
even the medical community, have now become common
day-to-day terms. So, it is now that we realise that this is
happening to us, you, me and all of us, yes, US. And in
this moment of insight and introspection we, as citizens of
the world, need to reorient our strategies and the ways of
dealing with the crisis.
One of the most important psychological defence
mechanisms to mitigate self-pain is to understand that
I am not alone in my suffering, there are many others,

not just in thousands but millions in number. Anxiety and
depression affect at some point in time approximately
40% of the world population. One can take it for granted
that this number, post Covid, just spiralled northwards.
Keeping this in mind, and on a philosophical note, the
great searcher of Truth, Gautam Buddha, had mentioned
at the end of his prolonged sojourn with the dilemma of
existence that ‘All Life is Dukhaa (Sadness)’, reflective of
the commonality of emotional and psychiatric problems in
human existence. Perhaps we, immersed as we were in
our own self-goals, had lost sight of this existential Truth.
Now we realise that this is closer home than we had
envisaged. And this acceptance in itself brings and will
bring renunciation. A great deal of pain becomes mitigated
and its sharpness dulled on realising its omnipotence.
Each one of us has to understand that we alone have not
lost a loved one, we alone have not hit upon bad times or
are finding it difficult to make ends meet.
All of us are sailing in the same boat.
In the 1955 Satyajit Ray classic Pather Panchali, the
protagonist, a young girl, dies at the end of the movie.
In a stoicism unbelievable in today’s times of instant
gratification, the father of the girl accepts it, forfeits his
home, his village and his childhood dreams to move to
Kashi (present-day Varanasi) to make ends meet. We
have to draw inspiration from such examples.
On a more pragmatic daily individual ritual, to break
the cycle of anxiety-despondency-depression, as a
psychiatrist I believe that each human mind has its own
stress busters. Some enjoy an hour of music, others yoga,
some others monotonous exercises like walking, running,
cycling, and still others enjoy callisthenic exercises. Some
enjoy reading philosophical books, others may want to
curl up with a fiction-suspense novel. Some enjoy knitting,
others cooking. To each one his or her own cup of solace.
At group levels, to delink from that feeling of loneliness,
one can have family groups spending time in playing
cards or the non-draining eternal pastimes of monopoly,
dumb-charades, antakshari, scrabble and so on. Amongst
groups of relatives, friends or classmates (blurring political
affiliations and consciously avoiding the in-vogue political
confrontations) on social media platforms such as FB /
WhatsApp, one can have the sharing of moments of joy,
either of the past or of the present. Sharing of photos,
poems, anecdotal experiences, jokes, all give a meaning
of that much-desired existentialism to our existence.
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Always following the golden dictum that each fingerprint
has got its own particular cocoon of solitude to want to
reach out to, to be on terms with oneself. To each his own
nectar for the continuum of existence.
On a personal counselling note, what more or less always
works is to try to inculcate the cognitive changes in a
person’s negative thinking pattern and make him think
broad-spectrum into ‘There, but for the grace of a God
above, go I’ modality of looking at any situation, which
given a country like India with the huge, huge divide
between the haves and the have-nots, and with the vast
numbers of have-nots involved, is not a difficult goal
to achieve. Covid-specific instances can be cited and
these do create the necessary emotional catharsis for
the mitigation of emotional upheavals in the sufferer /
listener. I very often recount the case of our own Karjat
Centre nurse who was pregnant with her second baby
and her husband passed away because of Covid on the
very next day of her delivery. Or of an IIT Mumbai Civil
Engineer who succumbed to Covid and who was not just
the sole provider of his own family, but also the provider
for the entire family of his in-laws who unfortunately were
afflicted with mental illness and were non-earners. Often
in such situations, post the gut-wrenching disclosures,
risking Covid norms, the very act of reaching out and
holding hands for some time, without speaking a further
word, suffices.
But all throughout the journey, to be surrounded by
some rays of sunshine may make all the difference
and is a must. Whether they will ward off all future
Covid attacks on our bodies is anybody’s guess, but to
give the vaccines their just due, they do instil hope. And
sometimes hope is all that is required to prevent the final
descent into oblivion. Actual psychiatric experiments
are witness to the power of positivity. Newspapers often
have columns such as Beacons of Hope. There is an
outstanding inspirational-anecdotal-stories-filled internet
newsletter called The Better India. Occasional homage
is paid to altruistic human behaviour on TV screens, too.
But such depictions of courage and humanity are too few
and far between. There have to be many, many more.
Depicting stoicism, depicting both the acceptance of the
odds and the fight against the odds. Buddha’s teachings
have to be revisited once again.
The entire Covid pandemic is traumatising, marooning
and swamping all of society and with it our collective
memories and our collective conscience. To preserve and
rebuild our innate sense of self-worth and self-confidence,
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to promulgate an ingrained human instinctual belief
of truth over evil, justice over injustice, society and
community at large over the self, the greater common
good over individual tunnel-visioned interest, all of us can
do our bit.
Yes, all of us can do our bit. Not just the psychiatric
fraternity.
The private sector can do their individual minimalistic
worthy contributions, the corporate sector their mega
contributions, the NGOs can do their often selective
(but effective) coordination and outreach to the interiors
of India, the pharmaceutical sector can do its bit by
giving medicines at cost or a little above, the funding
agencies can chip in, the local governing authorities can
do their bit by easing rules to meet priorities, the nursing
colleges can do their bit, the social work institutes can
pitch in by providing socially-minded manpower, the
youth organisations can add their infectious, optimistic
joie-de-vivre, the print media / the electronic media /
the social media can spread morale, the foreign funding
agencies can pump in their super-mega-financials, the
UN agencies can add their might, the inter-governmental
agencies can do their bit, the religious organisations can
add their salvation balms, the advertising agencies their
outreach programmes, the HR development experts their
professionalism, the CSR funds reaching out vide either
the NGO branches of the individual corporates or vide
other ground-zero NGOs, the tax exemption schemes
drive contribution incentives, the educational institutes can
do the consolidations of social foundations, the vocational
guidance organisations can do their counselling, the
employment bureaux re-direct appropriately suitable
applicants.
And so can the human contributions for survival and
succour go on. All of us can do our bit. On different,
pragmatic, point-driven available fronts.
We have to, we simply have to, display a one-for-all
and all-for-one wisdom, tenacity and sagacity.
But this is going to be a long haul. From whatever little
medical science I have learnt, this is going to be one
nerve-sapping long haul.
Coming to the last but most important question
simmering in our subconscious – Can we actually
overcome this? And the answer is yes, we can and
we will.
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The human spirit will endure. We endured the ‘Spanish
Flu’ of 1918 with its 50 million worldwide deaths, we
endured the brutalities thrust upon us by the English
Empire for over 150 years. But we endured. In pursuit of
that dream within the quintessential Tagore poem, ‘Where
the mind is without fear...’, we endured.
To end on a very personal note and a very personal
example of inspiration which I came across in history
– Vinoba Bhave gave talks on the Gita when he was in
Wardha jail during the freedom struggle. Why? To increase
the morale of all the freedom fighters incarcerated in
jails. No one knew how long it would take India to attain
freedom. But till then, why not boost the spirituality of
India’s imprisoned freedom fighters? That was Vinoba
Bhave’s greatness of thought.
Coincidentally, or call it Maharashtra’s great destiny,
during the same period (from 7th October, 1930 to 6th
February, 1931) Pandurang Sadashiv Sane, popularly
known as Sane Guruji, was imprisoned by the British in
the same jail. He was very good at long-hand writing of
dictated matter. During the above period, from October,
1930 to February, 1931, he could have been transferred
from that jail to any other jail by the British. But he was

not. Again, this is Maharashtra’s great destiny. He actually
wrote down in long-hand the entire explanations of all the
chapters of the Gita as professed by Vinoba Bhave and
finally this was published as ‘The Gitai’. And such is the
power of goodness that in the year 2020 when we were
surrounded by the bad news of Covid all around, I read
‘The Gitai’ and drew inspiration from it. So, what started
as a seed in 1930 by Vinoba Bhave has continued to bear
fruit in the year 2020 in my soul.
For you, and me, and all of us who care for human beings
and humanity, who believe that we are God’s creations
(be they different Gods whom we worship and be they
different religions that we follow), it is our moral, just
and compassionate obligation to Indian society that we
focus on each other’s goodness, hold on to each
other’s arms and swim against the current of pain
surrounding us, giving each other hope and optimism
for the future. We owe this to the memory of Vinoba
Bhave and Sane Guruji who are sons of the soil of our
hallowed India.
Immortalising in our hearts the words ‘Such are the ways
that human lives must untwine, and darkest is the
hour before the coming of the Light’.

All art is a kind of confession, more or
less oblique. All artists,
if they are to survive, are forced, at last,
to tell the whole story;
to vomit the anguish up
— James Baldwin

Fantasy is hardly an escape from reality.
It's a way of understanding it
— Lloyd Alexander

No one is going to hand me success.
I must go out and get it myself.
That’s why I’m here. To dominate.
To conquer. Both the world and myself
— Unknown
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AUDITOR’S REPORTING – UNVEILING THE ULTIMATE
BENEFICIARY OF FUNDING TRANSACTIONS
DEEPA AGARWAL

I NILANJAN PAUL

Chartered Accountants

Corporate frauds have emerged as the biggest risk that
companies are exposed to and are increasingly becoming
a major threat not only to the corporates but equally to
the economy at large. Such unwanted incidents have a
domino effect on the economy since they cause severe
financial stress, loss of investor confidence, erosion of
investor wealth and serious reputational damage. It has
been observed that most of these incidents involve roundtripping of funds undertaken through a complex chain
of pass-through entities for the benefit of the ultimate
beneficiary.
The Ministry of Corporate Affairs (MCA) has been
cognizant of this ever-increasing threat and has regularly
been tightening the framework under the Companies
Act, 2013 (‘2013 Act’) through appropriate monitoring,
vigilance and disclosure mechanisms. One such
mechanism included imposing restrictions on the number
of layers that can be created by companies where they
create shell companies for diversion of funds or money
laundering. Section 2(87) of the 2013 Act read with the
Companies (Restriction on Number of Layers) Rules,
2017 imposes a limit of two layers of subsidiaries except
for certain exemptions. Similarly, section 186(1) provides
that a company can make investments through not
more than two layers of investment companies unless
prescribed otherwise. The approval mechanism has been
prescribed u/s 185 for granting (directly / indirectly) of
loans, guarantees, etc., to prescribed persons including
any person in whom any of the directors of the company
is interested.
In furtherance of this objective and to reduce opacity and
enhance transparency, the MCA has further strengthened
the framework under the 2013 Act by amending the
Companies (Audit and Auditors) Rules, 2014 and
Schedule III to the 2013 Act by introducing reporting
requirements for the auditors and by providing enabling
disclosures in the financial statements, respectively. The
new auditors’ requirements are summarised below:
 Whether the management has represented that, to the
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best of its knowledge and belief (other than as disclosed
in the notes to the accounts):
- No funds have been advanced or loaned or invested
(either from borrowed funds or share premium or any
other sources or kinds of funds) by the company to or in
1
Intermediaries;
- No funds have been received by the company from
Funding Parties1 with the understanding, recorded in
writing or otherwise, that the intermediary (or company
– in case of receipt of funds) shall, whether directly or
indirectly, lend or invest in Ultimate Beneficiaries2 or
provide any guarantee, security or the like on behalf of
the Ultimate Beneficiaries.
 Based on audit procedures considered reasonable and

appropriate by the auditor, nothing has come to his / her
notice that has caused the auditor to believe that the above
representations contain any material misstatement.
Through the above amendment, the MCA is attempting to
unveil the ultimate beneficiary behind camouflaged funding
where transactions relating to loans, investments, etc., are
undertaken by a company for some identified beneficiary.
The reporting requirements cover transactions that do not
take place directly between the company and the ultimate
beneficiary but are camouflaged by including a passthrough entity in order to hide the ultimate beneficiary.
The pass-through entity acts on the instructions of
the company for channelling the funds to the ultimate
beneficiary as identified by the company. It might be noted
that the reporting obligation includes inbound as well as
outbound funding transactions. In a world where financial
transactions are used for money-laundering transactions
or other suspicious activities, carrying illicit transactions,
it is important that the trail of financial transactions is
transparent. Hence, it is important to unveil the identity of
1 Intermediaries / Funding Parties means – any other person(s) or entity(ies),
including foreign entities
2 Ultimate Beneficiaries means – other persons or entities identified in any
manner whatsoever by or on behalf of the company
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the end beneficiary and the amendments are a means to
address this issue.

of the 2013 Act were made effective on 1st April, 2014.
The MCA had clarified that these provisions would
apply in respect of financial years commencing on or
after 1st April, 2014. In another instance, the MCA had,
in June, 2017, provided exemption to the auditor from
reporting on internal financial controls of certain private
companies. It clarified that this relaxation would apply
from the financial years commencing on or after 1st April,
2016.

The auditor is required to obtain management
representation that the management has not identified
any camouflaged transactions other than those disclosed
in the notes to the financial statements. Further, the
auditor is also required to assess that the representation
Alignis not materially misstated by performance ofment
appropriate
audit procedures. Accordingly, MCA requires the auditor
to not only obtain management representation but also
independently assess that the representation provided
by the management is appropriate. Such an assessment
would require the use of judgement and professional
scepticism by the auditor.

Pursuant to the consistent position of the MCA in the
past it may be possible to take a view that the aforesaid
reporting requirements and disclosures in the financial
statements would apply from financial years beginning on
or after 1st April, 2021.

This article provides an overview of the new reporting
requirements and attempts to highlight some of the key
aspects in order to generate wider discussion among
various stakeholders.

In order to ensure consistency regarding the applicability
and to support seamless implementation, a clarification
from the MCA / Institute of Chartered Accountants of India
(ICAI) may help the corporates and auditors.

Applicability
The amendments to the Companies (Audit and Auditors)
Rules, 2014 and Schedule III issued by the MCA state
that these amendments will come into force with effect
from 1st April, 2021. The amendment notification does
not link these requirements to any particular financial
year. One possible view could be that the financial
statements should be prepared as per the requirements
existing as at the year-end and the audit report should
include comments on the reporting obligations which are
applicable on the date of issuance of the audit report. It
may be noted that the amended rules require the auditor
to obtain management representations for transactions
‘other than as disclosed in the notes to the accounts’
thereby implying that relevant disclosures in the financial
statements would be essential to enable the auditor to
comply with the reporting obligations. Accordingly, if
this view is taken then the implications of the above
amendments, i.e., relevant disclosures, should be
included in the financial statements and audit report for
the financial year 2020-21.

The companies are required to make these disclosures in
Schedule III as part of ‘Additional regulatory information’
and amendments have been made to Division I (Indian
GAAP), Division II (Ind AS) and Division III (Non-Banking
Financial Companies which are required to comply with
Ind AS).

Another possible view could be that these requirements
would apply from the financial year beginning on or
after 1st April, 2021. It has been observed that the MCA
in the past has been consistently taking a view that the
reporting requirements (or relaxations) do not apply to the
year ending on or before the date of the notification of
the new requirements / relaxations. For example, similar
challenges arose when a large majority of the sections
30

Class of companies on which these requirements
would apply
The reporting requirements have been prescribed for
auditors under the 2013 Act. Accordingly, auditors of all
classes of companies, including section 8 companies,
would be required to report on these matters. It might be
worth mentioning that as per the Companies (Registration
of Foreign Companies) Rules, 2014 the provisions of
Audit and Auditors (i.e., Chapter X of the 2013 Act) and
the Rules made thereunder apply, mutatis mutandis, to
a foreign company. Accordingly, these new reporting
requirements would be applicable to auditors of foreign
companies as well.
Reporting in auditor’s report
In accordance with the requirements of section 143(2) of
the 2013 Act, an auditor reports to the members of the
company on the accounts examined by him / her and on
every financial statement to be laid before the company in
the general meeting. An auditor should prepare the report
after considering the provisions of the 2013 Act and the
requirements specified in the accounting and auditing
standards.
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Section 143 of the Act read with Rule 11 of the Audit Rules
prescribes matters to be included in an auditor’s report.
This additional reporting requirement is required under
Rule 11 in the section titled ‘Report on Other Legal and
Regulatory Requirements’ in the statutory audit report.

 The ultimate beneficiary must have been identified by

Pre-existing transactions
It may be noted that reporting obligations do not provide
any transitional provision, i.e., whether these reporting
obligations would apply to pre-existing transactions
or whether these reporting requirements would apply
to transactions initiated on or after 1st April, 2021. As
these reporting requirements (and the corresponding
disclosures in Schedule III) apply prospectively, it would
be logical to argue that the reporting requirements would
apply to transactions initiated from the date of notification
of the requirements (i.e., 1st April, 2021).

 An understanding with the intermediary that it would

Transactions covered
The funding transactions as envisaged would primarily
include three steps: 1) A company raising funds from
any source or any kind of fund, e.g., borrowings, share
premium (i.e., lender); 2) Lender provides loan / invests
funds in intermediary with an understanding that these
would be used for the ultimate beneficiary; 3) Such funds
are lent / invested by the intermediary to the ultimate
beneficiary. The following is one such example:
Company A
borrows INR 100
crores from bank in
July, 202X

On July 202X Company
A invests INR 10 crores in
equity shares of Company B
with an understanding that
Company B would provide
loan to Company C

Company B provides
loan of INR 5 crores to
Company C in
July 202X

The following key principles may be kept in mind to
understand the transactions covered:
 The intent is to cover funding transactions. Accordingly,
normal business transactions such as supplier advance
would not be covered. However, advances in the nature
of loans would be covered as these are in-substance
loan transactions. Whether an advance is in the
nature of a loan would depend upon the circumstances
of each case, for example, a normal advance against
an order in accordance with the normal trade practice
would not be an advance in the nature of a loan. But if
an advance is given for an amount that is far in excess
of the value of an order or for a period which is far in
excess of the period for which such advances are usually
extended as per the normal trade practice, then such an
advance may be in the nature of a loan to the extent of
such excess.
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the lender at the inception itself. This is evident from the
wording that the intermediary (or company – in the case
of receipt of funds) ‘shall, whether, directly or indirectly’,
lend, etc., in the ultimate beneficiaries.

transfer funds to the ultimate beneficiary should exist.
The words ‘with the understanding, whether recorded
in writing or otherwise’ makes it amply clear about such
intent and emphasises that all forms of understanding (in
writing or otherwise) should be considered by the auditor.
 In some cases, there might be a time gap between the
receipt of funds by the intermediary and the transfer of
funds to the ultimate beneficiary as illustrated below:

Company DEF borrows
INR 100 crores from
bank in June 202X

On July 202X Company
DEF provides loan of INR
100 crores to Company XYZ
which would in turn provide
loan of equivalent amount to
Company ABC

Company XYZ
provided loan of INR
100 crores to Company
ABC in December
202X

A narrow reading of the requirements might indicate that
the reporting obligations envisage back-to-back funding
transactions and hence the above transaction is not
covered as there is a time gap. Such a reading may not be
in line with the overall objective of the MCA of identifying
camouflaged funding transactions. The time gap between
the receipt of funds by the intermediary and providing
loan, etc., to the ultimate beneficiary has no relevance
while reporting under this clause.
Amount to be reported – whether discounted amount
or nominal amount
Loans, guarantees, etc., should be understood from
a legal perspective. The accounting requirements /
definitions have no relevance while reporting under this
clause, e.g., Ind AS 109, Financial Instruments which
provides that accounting considerations for financial
guarantee contracts should be ignored. Accordingly,
amounts reported by the auditor (if any) should be the
nominal amount and not the discounted amount as
per the relevant Ind AS. This is also supported by the
Guidance Note on CARO issued by ICAI which states that
it may happen that under the Ind AS framework certain
term loans (for example, mezzanine loans) may either
be classified as equity or may be compound instruments
and, therefore, are split into equity and debt components.
However, such instruments will be classified as debt under
the AS framework. It is clarified that the basic character
of such loans is debt and accordingly the auditor should
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consider utilisation of the entire amount for the purpose of
reporting under this clause irrespective of the accounting
treatment.
Audit procedures – key considerations
The auditor is required to perform appropriate audit
procedures and state that nothing has come to notice
that has caused the auditor to believe that these
representations contain any material misstatement. The
inherent complexities in auditing camouflaged funding
transactions might pose significant challenges to the
auditor in conducting audit procedures, for example,
the auditor is required to assess understanding of the
company with the ultimate beneficiary (which may not be
in writing in certain cases). This would require the auditor
to perform additional audit procedures to obtain sufficient
appropriate audit evidence. However, the auditor should
consider that these procedures are to be performed in
relation to audit of financial statements and should be in
the course of performance of his duties as an auditor. It
may be noted that u/s 143(9) read with section 143(10),
the duty of the auditor, inter alia, in an audit is to comply
with the Standards on Auditing (SAs). Further, section
143(2) requires the auditor to issue his / her report in
accordance with the SAs and accordingly the auditor
should consider the requirements of the SAs in planning
and performing the audit procedures to address the risk of
material misstatement as stated above. The auditor may
perform the following auditing procedures:
 Obtain representations from management that to the

best of its knowledge and belief there are no camouflaged
funding transactions other than those disclosed in the
financial statements. These representations should be
provided by those responsible for the preparation and
presentation of the financial statements and knowledge
of the matters concerned, for example, chief executive
officer, chief financial officer.

required to understand and evaluate the strategic reason
for funding.
 Financial credentials of the borrower.
 Compliance with the approval matrix and compliance

with applicable laws and regulations, such as section 185
/ 186 of the 2013 Act and the relevant RBI norms.
 Internal controls to track usage of funds, that is, whether

 Identification of sample funding transactions undertaken
during the year (refer SA 530 Audit Sampling).
 Critical assessment of the internal controls including

controls regarding approval process and assessment
of management’s rationale in approving the funding
transaction, e.g., assessment of genuineness of funding
needs of the borrower, clearly defined purpose for
proposed use of the funds.
 Relationship with the borrower, e.g., related party. If

funding is provided to an unrelated party, then auditor is
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periodic report obtained to indicate the usage of funds.
 Written representations should be dated as near as
practicable to, but not after, the date of the auditor’s report.

Applicability of reporting – if no instances identified
The auditor is required to obtain management
representation for every audit report issued under the 2013
Act. This is evident from the words which state ‘Whether
the management has represented that…’ Accordingly, the
auditor would need to obtain management representations
and assess its appropriateness even where no instances
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of camouflaged funding transactions have been identified
by the management during the year under audit.

BOTTOM LINE
These new reporting obligations pose onerous
responsibilities on the auditor. The auditor would need
to carefully assess the implications as the ambit of the
reporting matters is wide and covers all inbound and
outbound funding transactions. It may be noted that
section 186(4) requires a company to disclose in the
financial statement the full particulars of the loans, etc.,
given and the purpose for which these are proposed to

be utilised by the recipient. The amendment to Schedule
III and auditors’ reporting obligations supplements the
existing disclosure requirements. In order to meet these
enhanced requirements, the management would need to
establish an adequate internal control mechanism so that
adequate information is made available to the auditor.
These amendments further highlight the importance of
establishing a proper mechanism to track the end use of
the funds. Considering all these aspects, the auditor should
engage with the stakeholders to iron out implementation
challenges if any and ensure strict compliance with the
reporting requirements.

Everyone is so afraid of death, but the real Sufis just laugh: nothing tyrannises their
hearts. What strikes the oyster shell does not damage the pearl
— Rumi

Mother Earth is so generous. If only we give her the chance, she will restore
everything in absolute abundance and beauty
— Sadhguru

To gain your own voice, forget about having it heard. Become a saint of your own
province and your own consciousness
— Allen Ginsberg
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SLUMP SALE – AMENDMENTS BY FINANCE ACT, 2021
ABHIJEET SHAH

Chartered Accountant

BACKGROUND
The sale of a business undertaking on a going concern
basis for a lump sum consideration is referred to as ‘slump
sale’ and section 50B of the Income-tax Act, 1961 (the
Act) provides for a mechanism to compute capital gains
arising from such a slump sale. Section 50B has for long
remained a complete code to provide the computation
mechanism for capital gains with respect to only a specific
transaction, being the ‘slump sale’.
The essence of this amendment seems to be to align this
method of transfer of capital assets with other methods
(such as transfer of shares, gifts, assets), wherein a
minimum value has been prescribed and such prescribed
minimum value did not apply to transfer of capital assets
forming part of an undertaking transferred on a slump
sale basis. For example, an immovable property could be
transferred as an indivisible part of an undertaking under
slump sale at any value, without having any reference to
the value adopted or assessed by the stamp valuation
authority, which if otherwise transferred on a standalone basis would need to be transferred at any value
higher than the value adopted or assessed by the stamp
valuation authority. In addition, the Finance Act, 2021 also
expands the scope of section 50B from merely ‘sale’ of
an undertaking to any form of transfer of an undertaking,
whether or not a ‘sale’ per se, essentially to include ‘slump
exchanges’ within its ambit.
Section 50B was inserted by the Finance Act, 1999 with
effect from 1st April, 2000 and since then this amendment
by the Finance Act, 2021 is the first major amendment to
this code of taxing profits and gains arising from slump
sales. This article evaluates the following amendments in
the ensuing paragraphs:
i. Amendment in section 2(42C) of the Act;
ii. Substitution of sub-section 2 of section 50B of the Act;
iii. Insertion of clause (aa) in Explanation 2 to section 50B
of the Act; and
iv. The date of enforcement of these amendments and
whether these amendments will have retrospective effect.
34

LIKELY IMPACT OF THE AMENDMENT
ON M&As / DEALS
Sale of business undertakings has been one of the
prominent methods of deal consummation in India, since
the buyers usually find it cleaner to acquire an Indian
business without acquiring the legal entity / company and
therefore keep the acquisition free of any legacy legal,
tax or commercial disputes. In such transactions, it is
hard to believe any transaction being consummated at
a value less than its fair value, unless the transaction is
consummated with the mala fide intention of transferring
the assets for a value less than their fair value. Therefore,
such transactions with independent parties are likely to
remain un-impacted except the compliances attached
with slump sale under the new provisions like obtaining
a valuation report in compliance with the prescribed rules
as on the date of the slump sale.
The amended section 50B is, however, likely to impact
internal group restructurings wherein intra-group
transfers were resorted to at book values which would
often be less than the prescribed fair values. Such
internal transfers of ‘undertakings’ or divisions from
one company to another are often resorted to to get to
the deal-ready structure (e.g., one company has two
divisions and a deal is sought with respect to only one
division – the other division will need to be moved out)
and such transactions could have remained tax neutral if
made within the group, similar to the way amalgamations
/ de-mergers remain tax neutral. Such restructurings
could at times also be driven by regulatory changes or
external factors and imposing tax consequences on such
internal restructurings will discourage such transfers and
the companies will need to resort to time-consuming
structures like amalgamations / de-mergers which require
a long-drawn process under sections 230 to 232 of the
Companies Act, 2013, including approval by the National
Company Law Tribunal.
Moreover, in case of transactions where the sale
consideration against transfer of the undertaking is
discharged in the form of shares / securities (‘slump
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exchange’), the seller would no more be able to walk
away without paying its dues to the taxman.

executed on or after 1st April, 2020 and to this effect the
amendment is retrospective in nature.

ANALYSIS OF THE AMENDMENTS BY
THE FINANCE ACT, 2021

Could this amendment be considered merely
clarificatory and therefore retrospective?
The Explanatory Memorandum to the Finance Act,
2021 while explaining the rationale of this amendment,
begins the last paragraph with ‘In order to make the
intention clear, it is proposed to amend the scope of
the definition of the term slump sale by amending the
provision of clause (42C) of section 2 of the Act so that
all types of transfer as defined in clause (47) of section 2
of the Act are included within its scope.’ The language is
suggestive that the amendment is merely clarificatory in
nature which is also abundantly clear from the language
used in the Explanatory Memorandum with respect to this
amendment, claiming that the pre-amended definition also
included transactions like slump exchanges. A paragraph
from the Explanatory Memorandum to the Finance Act,
2021 is reproduced hereunder:

(a) Amendment in section 2(42C) of the Act
Section 2(42C) defines the term ‘slump sale’ and read
as follows before amendment by the Finance Act, 2021:
‘slump sale’ means the transfer of one or more undertaking
as a result of the sale, for a lump sum consideration
without values being assigned to the individual assets
and liabilities in such sale.
The text underlined above is being substituted by the
Finance Act, 2021 with ‘undertaking by any means’.
Therefore, the amended definition of slump sale reads as
follows: ‘slump sale’ means the transfer of one or more
undertaking by any means, for a lump sum consideration
without values being assigned to the individual assets
and liabilities in such sale.
Thus, the amendment replaces the words ‘as a result
of sale’ with ‘by any means’, thereby expanding the
scope of the term ‘slump sale’ from merely ‘sale’ to ‘any
transfer’. This amendment seeks to neutralise the judicial
precedents like CIT vs. Bharat Bijlee Ltd. (365 ITR 258)
(Bom) wherein the assessee transferred its division to
another company in terms of the scheme of arrangement
u/s 391 of the Companies Act, 1956 and that consideration
was not determined in terms of money but discharged
through allotment or issue of bonds / preference shares;
it was to be regarded as ‘exchange’ and not ‘sale’ as
envisaged under the then section 2(42C), and therefore
could not be taxed as a ‘slump sale’. In other words,
judicial precedents established the principle that a ‘sale’
must necessarily involve a monetary consideration in the
absence of which a transaction, though satisfying all other
conditions, will not qualify as a ‘slump sale’ and would
merely be an ‘exchange’. Therefore, with the expanded
scope of the term ‘slump sale’ to mean transfer ‘by any
means’, transactions of varied nature will get covered
including but not limited to slump exchanges.
Effective date of the amendment
The Finance Act, 2021 provides that the amendment shall
be effective from 1st April, 2021 and shall accordingly
apply to the assessment year 2021-22 and subsequent
years.
With its applicability for A.Y. 2021-22 one could argue that
the amended provisions are applicable to transactions
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

‘For example, a transaction of – sale may be disguised
as – exchange by the parties to the transaction, but
such transactions may already be covered under the
definition of slump sale as it exists today on the basis that
it is transfer by way of sale and not by way of exchange.
This principle was enunciated by the Supreme Court in
CIT vs. R.R. Ramakrishna Pillai [(1967) 66 ITR 725
SC]. Thus, if a transfer of an asset is in lieu of another
asset (non-monetary), it can be said to be monetised in a
situation where the consideration for the asset transferred
is ascertained first and is then discharged by way of nonmonetary assets.’
In the absence of a retrospective operation having
been expressly given, the courts may be called upon
to construe the provisions and answer the question
whether the Legislature had sufficiently expressed
that intention of giving the statute retrospective effect.
On the basis of Zile Singh vs. State of Haryana [2004]
(8 SCC 1), four factors are suggested as relevant:
(i) general scope and purview of the statute; (ii) the
remedy sought to be applied; (iii) the former state
of the law; and (iv) what it was that the Legislature
contemplated. The possibility cannot be ruled out that
Indian Revenue Authorities (IRA) could contest this
amendment to be clarificatory in nature to have always
included ‘slump exchanges’. However, since the change
doesn’t specifically call itself clarificatory nor does it give
itself a retrospective operation, a reasonable view can be
that the said change is prospective.
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Essential characteristics of slump sale
With the modified definition, the Table below compares
the essential characteristics of a transfer to qualify as a
slump sale under the pre-amendment definition vis-à-vis
the post-amendment definition u/s 2(42C) of the Act:
Characteristic

Pre-amendment

Post-amendment

Transfer

Yes

Yes

Of one or more
undertaking(s)

Yes

Yes

As a result of sale

Yes

No

For a lump sum

Yes

Yes

Consideration

Yes

Yes

Without values
being assigned

Yes

Yes

As one can see, all the essential characteristics of a
transfer of an undertaking to qualify as a ‘slump sale’
continue, the only change being a transfer through sale
vs. by any means.
By any means could have a very wide connotation
when read with the newly-inserted Explanation 3 which
provides that for the purposes of this clause [being section
2(42C)], ‘transfer’ shall have the meaning assigned to it
in section 2(47).Therefore, this will include transactions
or transfers wherein an undertaking is transferred for a
lump sum consideration like an amalgamation which
does not satisfy the conditions prescribed u/s 2(1B) of the
Act or a de-merger which does not satisfy the conditions
prescribed u/s 2(19AA) of the Act. A ‘gift’ of an undertaking
will also be included within the meaning of ‘transfer’, but
in the absence of the ‘lump sum consideration’, may not
qualify to be a ‘slump sale’ even under the amended
definition.
(b) Substitution of sub-section 2 of section 50B of the
Act
The Finance Act, 2021 also substituted sub-section 2 of
section 50B and the substituted text reads as follows:
[(2) In relation to capital assets being an undertaking or
division transferred by way of such slump sale –
(i) The ‘net worth’ of the undertaking or the division, as the
case may be, shall be deemed to be the cost of acquisition
and the cost of improvement for the purposes of sections
48 and 49 and no regards shall be given to the provisions
contained in the second proviso to section 48;
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(ii) The fair market value of the capital assets as on the
date of transfer, calculated in the prescribed manner,
shall be deemed to be the full value of the consideration
received or accruing as a result of the transfer of such
capital asset.]
Essentially, the clause (ii) above has been newly inserted
through substitution of the sub-section 2 as the clause (i)
above existed in the form of previous sub-section 2 itself.
Section 50B provides for a complete code in itself for
computation of profits and gains arising from transfer
of ‘capital asset’ being an undertaking in case of slump
sale. The erstwhile sub-section 2 provided that the ‘net
worth’ of the undertaking would be considered as the
cost of acquisition and there was no provision deeming
the value of sale consideration or overriding the
consideration agreed between the transferor and
transferee. The newly-inserted sub-section 2 continues
to provide that the ‘net worth’ of the undertaking shall
be considered as the cost of acquisition and includes a
deeming provision to impute the consideration, being the
prescribed fair market value.
Rule 11UAE has been inserted in the Income-tax
Rules, 1962 vide a notification dated 24th May, 2021
providing a detailed methodology for arriving at the
deemed consideration of the ‘undertaking’ as well as a
methodology for arriving at the value of non-monetary
consideration received, if any (slump exchange
transaction or amalgamation / de-mergers which may
qualify as slump sale if they do not meet their respective
prescribed conditions). The prescribed valuation rules
provide for valuation of specific assets in line with already
existing valuation methodologies under Rule 11UA and
in this specific context, the Rule provides for value to
be the value determined in accordance with the Rule or
agreement value, whichever is higher.
Sub-rule (2) of the newly-inserted Rule 11UAE provides
for determining the fair market value of the ‘capital assets’
transferred by way of slump sale and that could imply
that the prescribed rules will not apply to value any asset
other than ‘capital assets’ and such other assets will
need to be taken at book values, for example, a parcel
of land held as stock-in-trade and not as capital asset.
Notably, even the newly-inserted sub-section (2) in clause
(ii) refers to ‘fair market value of capital assets as on the
date of transfer’ which supports the interpretation that
Rule 11UAE would apply only to value ‘capital assets’
forming part of the undertaking being transferred through
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slump sale. However, one would need to be careful while
applying this interpretation, as the specific clauses of Rule
11UAE do not distinguish between the assets as ‘capital
assets’ or otherwise.
(c) Insertion of clause (aa) in Explanation 2 to section
50B of the Act
Explanation 2 to section 50B of the Act provides the
mechanism to arrive at the value of total assets for
computing the net worth. The said Explanation provides
guidance on determination of values of respective assets
forming part of the undertaking, in order to arrive at the
‘net worth’ being cost of acquisition for the purposes of
section 50B of the Act. The Finance Act, 2021 inserted
clause (aa) in Explanation 2 to section 50B which reads
as follows:
(aa) in the case of capital asset being goodwill of a
business or profession which has not been acquired by
the assessee by purchase from a previous owner, nil.
Consequent to the insertion of the above-mentioned
clause (aa), if ‘goodwill’ is one of the assets on the books
of the undertaking, its value shall be considered to be
‘Nil’ for computation of net worth if it is not acquired by
way of purchase which will result in its book value not
being considered for computing the cost of acquisition.
The amendment seems to be one of the consequential
amendments made by the Finance Act, 2021 with respect
to ‘goodwill’.
In a situation where the goodwill is appearing on the
books by virtue of a past amalgamation or a de-merger,
its value shall be taken as nil for computing the net
worth of the undertaking. Whereas, if the goodwill was
purchased prior to 1st April, 2020 and depreciation
has been allowed thereof, it would be considered as a

depreciable asset and its written down value shall be
considered while computing the ‘net worth’. Similarly, if
the goodwill is acquired on or after 1st April, 2020, it will
not be considered as a depreciable asset pursuant to
other amendments made by the Finance Act, 2021 and
its book value shall be considered while computing the
net worth of the undertaking.

CONCLUSION
Going forward, the expansion of scope of slump
sale from merely ‘sale’ to any mode of transfer will
bring transactions like ‘slump exchanges’ under the
scanner. One needs to carefully consider the impact
of this amendment on past slump exchange transactions
and whether the amendment will be read as clarificatory
and hence retrospective. The expanded scope of
the definition will also cover amalgamations / de-mergers
where the respective prescribed conditions are not
met. In a situation where during the assessment
proceedings the Indian Revenue Authorities challenge
a specific condition not being satisfied, it could
consequentially lead to the transaction being taxed as
slump sale.
From a commercial perspective, the amendments
do not impact genuine transactions. Even in genuine
transactions where there are valuation gaps, the current
law does not put the buyer in any adverse position and
the tax risks seem to be restricted to the seller, primarily
because section 56(2)(x) does not tax ‘undertaking’ as a
property in the hands of the buyer.
One will still need to deal with challenges in application
of the prescribed valuation methodology, especially
valuation required to be as on the date of the slump sale,
and the availability of the financials and data points to
apply the rule.

Food is maybe the only universal thing that really has the power to
bring everyone together. No matter what culture, everywhere around the world,
people get together to eat
— Guy Fieri

There is no such thing as a child who hates to read;
there are only children who have not found the right book
— Frank Serafini
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FACELESS REGIME UNDER INCOME-TAX LAW:
SOME ISSUES AND THE WAY FORWARD
SANJAY SANGHVI

I RAGHAV BAJAJ

Advocates

UJJVAL GANGWAL

Chartered Accountant

INTRODUCTION

With a view to making the tax system ‘seamless,
faceless and painless’, the Government of India had
introduced the Faceless Assessment Scheme, 2019
(Faceless Assessments) in September, 2019. The
purpose behind it was to ensure fair and objective tax
adjudication and to make sure that some of the flaws
in the operation of physical assessment proceedings
(such as the element of subjectivity in assessment
proceedings, non-consideration of written submissions,
granting of inadequate opportunities to the taxpayers
for filing responses, etc.) do not recur. What is equally
commendable is the phased manner in which Faceless
Assessments have been introduced (first, by introducing
e-proceedings on a pilot basis, then on a country-wide
basis, and lastly introducing Faceless Assessments).
All these steps were aimed in the right direction to impart
greater efficiency, transparency and accountability by
(a) eliminating the human interface between taxpayers
and tax officers; (b) optimising the utilisation of resources
through economies of scale and functional specialisation;
and (c) introducing a team-based assessment with
dynamic jurisdiction.
Currently, all income tax assessments [subject to certain
exceptions viz., (a) assessment orders in cases assigned
to central charges; and (b) assessment orders in cases
assigned to international tax charges] are being carried
out in a faceless manner. For the purpose of carrying
out Faceless Assessments, the Government had set up
different units [i.e., National Faceless Assessment Centre
(NaFAC), Regional Faceless Assessment Centres,
Assessment Units, Verification Units, Technical Units and
Review Units].
However, as it is still in its nascent stage, the taxpayers
have had to grapple with several challenges / issues
(as discussed below) during the course of Faceless
38

Assessments. The Government needs to resolve these
teething issues so that the objective of having a fair, efficient
and transparent taxation regime is met. Nevertheless,
there are some good features in the Faceless Assessment
proceedings but these are not being fully utilised. There
are some tabs in the e-proceedings section of the e-filing
portal which provide details as to the date on which the
notice was served to the taxpayer, the date on which the
taxpayer’s response was viewed by the field authorities,
etc., but such functionalities are not yet operational.
The following are some practical problems / issues
faced by the taxpayers and the suggested changes:
 Requests for personal hearings and written
submissions are not being considered before
passing of assessment orders: A salient feature of
Faceless Assessments is that personal hearing (through
video conferencing) would be given only if the taxpayer’s
request for such hearing is approved by the prescribed
authority. Unfortunately, in some of the cases, written
submissions were not considered at all. Moreover, it has
come to light that some taxpayers’ request for personal
hearings were also not granted before passing of the
assessment order despite the fact that the frequently
asked questions (FAQs) uploaded by the Income-tax
Department on its website require the field authorities to
provide reasons in case a request for personal hearing is
rejected. In many such cases, taxpayers were forced to
file writ petitions in courts to seek justice on the ground of
violation of the ‘principles of natural justice’.
Fortunately, the courts came to their rescue and stayed
the operation of such faceless assessment orders1 /
1 DJ Surfactants vs. National e-Assessment Centre and Ors. [Writ Petition
(C) No. 4814/2021, Delhi High Court]; Axis Wind Farms (Anantapur) Pvt.
Ltd. vs. Union of India and Ors. (Writ Petition No. 11812 of 2021, Telangana
High Court); Shelf Drilling Offshore Services (India) Private Limited vs.
Deputy Commissioner of Income-tax, Mumbai and Ors. [Writ Petition (L)
No. 10949 of 2021, Bombay High Court]
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directed the Department to grant personal hearing2 and
do fresh assessments. One of the basic tenets of tax
adjudication / tax proceedings is that the taxpayer
should get a fair and reasonable hearing / chance to
explain its case and make its submissions to present
/ defend its case. Written submissions are, perhaps,
the most critical tool of taxpayers through which they
can actualise this right. Needless to say, in Faceless
Assessments the importance and vitality of written
submissions grow manifold.
While the underlying objective of Faceless
Assessments – to eliminate human interface – is
certainly a commendable reason, it cannot be denied
that on many occasions (especially for complex
matters such as eligibility of tax treaty benefits, etc.),
face-to-face hearings are needed for the taxpayer to
properly and effectively represent its case and put
forth its submissions / arguments as well as for the
tax Department to understand and appreciate such
arguments / merits. During a personal hearing, the
taxpayer / its authorised representatives would generally
gauge whether the Assessing Officer (AO) / tax authorities
are receptive to their arguments and averments. This
is helpful because it gives them an opportunity to make
further submissions, oral or written, or to adopt a different
line of reasoning / arguments in support of their case. This
distinct advantage is lost under the faceless regime. From
the perspective of the tax Department also, personal
hearings are helpful as it not only saves their time, energy
and effort in understanding the facts and merits of the
case, but also gives them an opportunity to ask more
effective / relevant questions of the taxpayers for doing
an objective assessment.
Thus, the Government may consider amending Faceless
Assessments and provide a threshold (say income
beyond a particular amount, turnover beyond a particular
amount, etc.) wherein the taxpayers’ right for personal
hearing will not be denied / will not be at the discretion of
the prescribed authority. Given that the Government’s
focus is on digital push, it may consider allowing an
oral-cum-video submission also in addition to filing of
written submissions. This will improve the efficiency
and efficacy of tax adjudication proceedings.
 Taxpayers’ requests for adjournment are not being
2 Satia Industries Limited vs. NaFAC [Writ Petition (C) No. 5587/2021,
Delhi High Court]; Ritnand Balved Education Foundation (Umbrella
Organisation of Amity Group of Institutions) vs. NaFAC and Ors. [Writ
Petition (C) No. 5537/2021, Delhi High Court]
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considered before passing of assessment orders:
One of the grievances of many taxpayers who faced
Faceless Assessments has been that their adjournment
requests (filed in time / before the expiry of due date fixed
for compliance) were not considered before passing of the
assessment order. This is certainly not fair and is against
the core principles of tax adjudication. In this regard,
certain taxpayers also knocked the doors of courts on
the ground of violation of the ‘principles of natural justice’
and sought quashing of such assessment orders and
consequent tax demands raised on them. Fortunately, the
courts3 ruled in favour of the taxpayers and directed the
tax Department to consider their written submissions and
to do fresh assessments.
Further, instances have also come to light where very
short deadlines were provided to taxpayers to comply
with notices (sometimes only three to four days’ time
was given). Since currently the service of notices is done
electronically, the possibility of the taxpayers missing out
on such notices or realising very late that such a notice
has been issued, cannot be ruled out. This is even more
critical in the current Covid pandemic situation wherein
the functioning of offices is already disturbed. It is thus
advisable that the tax Department should give a reasonable
time period (at least ten to 15 days) to taxpayers for filing
their explanations – written submissions / comply with the
notices.
 Draft assessment orders are not sent to taxpayers
before passing the final assessment order: Under
Faceless Assessments, the tax Department is required
to serve a show cause notice (SCN) along with a
draft assessment order in case variations proposed
in the same are prejudicial to the interests of the
taxpayers. It has been reported that final assessment
orders were passed in some cases without providing
such draft assessment orders to the taxpayers. Such
orders have been quashed / stayed by the courts4 in writ
proceedings.
 Passing of assessment orders prior to the expiry of
time allowed in SCN: One of the intentions of Faceless
Assessments was to hasten the assessment proceedings
and to ensure time-bound completion. This objective
3 Magic Wood Exports Private Limited vs. National e-Assessment Centre,
Delhi (Writ Petition No. 10693 of 2021, Madras High Court); Blue Square
Infrastructure LLP vs. NaFAC and Anr. [Writ Petition (C) No. 5418/2021,
Delhi High Court]
4 Globe Capital Foundation vs. National e-Assessment Centre [Writ Petition
No (C) 5298/2021, Delhi High Court]; YCD Industries vs. NaFAC [Writ
Petition (C) No. 5552/2021, Delhi High Court]
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gets reflected in the annual budgetary amendments
wherein the time limits for passing assessment orders
are gradually being reduced. But on a practical basis, it
has come to light that in some taxpayers’ cases Faceless
Assessment orders were passed even before the expiry
of the time allowed in the SCN. What has added to this
grievance is that in some cases, taxpayers were not
able to upload their written submissions also because
the assessments orders were passed and the tab on the
e-filing portal was closed. Again, this is neither fair nor
pragmatic. In such cases also, the courts5 have granted
relief to taxpayers by quashing such orders by observing
that with the issuance of an SCN, the taxpayers’ statutory
right to file a reply and seek a personal hearing kicks in
and which cannot be curtailed.
 Notices are not getting uploaded / reflected on
e-filing portal on real-time basis: As part of Faceless
Assessments, notices issued by NaFAC in connection
with the Faceless Assessment proceedings are to be
uploaded on the taxpayers’ account on the e-filing portal.
But cases have come to light where notices issued by
NaFAC were getting reflected on the e-filing portal after
one or two days – perhaps due to technical glitches.
Due to such delays, taxpayers are left with less time to
comply with such notices and as a consequence, they
are left with no option but to file adjournment requests.
One hopes that these technical glitches get resolved
soon so that the notices are reflected on the e-filing
portal on a real-time basis. This step will increase the
efficiency of Faceless Assessments significantly. Even
as per Faceless Assessments, every notice / order / any
electronic communication should be delivered to the
taxpayer by way of:
• Placing authenticated copy thereof in taxpayer’s
registered account; or
• Sending an authenticated copy thereof to the
registered email address of the taxpayer or its authorised
representative; or
• Uploading an authenticated copy on the taxpayer’s
mobile app.
and followed by a real-time alert6.
5 Renew Power Private Limited vs. National e-Assessment Centre, Delhi
[Writ Petition (C) No. 5235/2021, Delhi High Court]; Antony Alphonse
Kevin Alphonse vs. Income-tax Officer (Writ Petition No. 8379 of 2021,
Madras High Court)
6 Real-time alert has been defined under Faceless Assessments. It means
any communication sent to the assessee by way of Short Messaging
Service on his registered mobile number, or by way of update on his
Mobile App, or by way of an e-mail at his registered e-mail address, so as
to alert him regarding delivery of an electronic communication
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It has been further specified that the time and place
of dispatch and receipt of electronic record (notice,
order, etc.) shall be determined in accordance with the
provisions of section 13 of the Information Technology
Act, 2000 (21 of 2000) which inter alia provides that
receipt of an electronic record occurs at the time
when the electronic record ‘enters’ the designated
computer resource (that is, the taxpayer’s registered
account on the e-filing portal) of the taxpayer. Thus,
the crucial test for determining service / receipt of
any notice / order, etc., is the time when it ‘enters’
the taxpayer’s registered account on the e-filing
portal. Since there is a time lag between uploading
of notice by the tax Department and its viewability by
the taxpayer, an issue can arise as to what will be the
date of service of notice.
The first step in a communication process is intimating
the taxpayer about the issuance of any notice / order,
etc. Thus, unless a taxpayer is informed, it will not be
possible for the taxpayer to comply with the same.
Further, in the case of reopening of assessments, there
has been litigation on the aspect of issuance and service
of reopening notice. The Supreme Court in the case of
R.K. Upadhyaya vs. Shanabhai P. Patel [1987] 166 ITR
163 (SC) ruled that service of reopening notice u/s 148 is
a condition precedent to making the order of assessment.
Thus, service of a notice is an important element and
to avoid any unnecessary litigation it is advisable that
the technical glitch gets resolved and notices are
reflected on the e-filing portal on a real-time basis. Given
that short messaging service (SMS) is one of the
most effective ways of putting the other person on
notice about some communication, it is advisable
that sending of real-time alert to taxpayers by SMS be
made mandatory.
 Certain restrictions / glitches on the e-filing portal:
There are certain other technical restrictions or glitches
on the e-filing portal which cause practical difficulties in
the effective and efficient implementation of the Faceless
Assessments. The same are discussed below:
• Attachment size restriction: Currently, the e-filing
portal has a restriction wherein attachment size cannot
exceed 10 MB. This means that if the size of the response
(written submissions / annexures) exceeds this limit, the
same is required to be split into different parts such that
each attachment size does not exceed 10 MB. While the
tax Department is expected to read the entire response
(written submissions and annexures) and assess the
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taxpayers’ income accordingly, practically it becomes
difficult for the Department to open multiple files and read
them in continuation when written submissions including
annexures run into a number of pages (especially in case
of large taxpayers). This difficulty for the tax Department
becomes a cause of suffering for the taxpayers. Thus, the
Government should consider investing in improvement
of digital infrastructure and increase the attachment size
limit (say to 40 to 50 MB per attachment).
• Issuance of reopening notices: It is seen that reopening
notices are issued by the tax Department asking the
taxpayers to file their return of income. There is no window
/ tab available to the taxpayers to object to such reopening
notice which was otherwise allowed under the physical
assessment proceedings as per the settled position of
law. Further, there is no window / option available on
the e-filing portal to ask for reasons for reopening of
an assessment even after filing the return of income in
response to reopening notices.
• All file formats are not allowed: Currently, the taxpayers
can upload the documents / responses only in certain file
formats – .pdf, .xls, .xlsx and .csv format. Other commonly
used file formats, viz., .doc, .docx, .ppt, .pptx, etc., cannot
be uploaded. The Government should consider investing
in improvement of digital infrastructure on this count so
that all types of file formats get supported by the e-filing
portal.
• Special characters are not allowed: The e-filing portal
does not allow use of certain special characters. However,
the problem occurs at the time when taxpayers are
submitting their response in the respective fields, and just
then they are given a message that special characters
are not allowed. It is advisable that the disallowed special
characters are highlighted, and the taxpayers get a pop-up
as and when such special characters are used by them.
• Other glitches: It has also been observed that taxpayers
faced other technical glitches such as e-filing portal was
not working at certain times, video conferencing link was
not working, documents were not getting uploaded, etc.

CONCLUSION
One of the apprehensions of the entire taxpayer
community is that with Faceless Assessments coming
into force, proper hearing may not be given and this could
lead to erroneous / unfair assessments. In this regard,
attention is invited to the decision of the Supreme Court
in the case of Dhakeswari Cotton Mills Ltd. vs. CIT
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[1954] 26 ITR 775 (SC) wherein it was held that the
‘principle of natural justice’ needs to be followed by the
tax Department while passing assessment orders. The
Court also ruled that the taxpayer should be given a fair
hearing and aspects like failure to disclose the material
proposed to be used against the taxpayer, non-granting of
adequate opportunity to the taxpayer to rebut the material
furnished and refusing to take the material furnished by
the taxpayer to support its case violates the fundamental
rules of justice. Thus, it is crucial that in doing Faceless
Assessments, (a) proper hearing is afforded to the
taxpayer; (b)‘written submissions’ filed are duly taken into
account before passing the assessment order; and (c)
adjournment is allowed in genuine cases.
The Government should resolve these teething issues (as
discussed above) so that this fear / apprehension does
not turn into reality. With revenue of Rs. 9.32 lakh crores7
already stuck in direct tax litigation in various forums,
and considering the vision of the Government in making
India a US $5 trillion economy, it will not be prudent if
such teething issues are not resolved at the earliest. If not
done, Faceless Assessments may need to pass through
various litmus tests in courts8. Further, one hopes that
the Central Board of Direct Taxes comes up with some
internal instructions (such as writing proper reasons in
the assessment order in case field authorities do not
accept / reject judicial precedents cited by the taxpayer
in its support) to the field authorities for fair, smooth and
effective functioning of Faceless Assessments.
The Government is also on a spree to digitise the tax
administration system in India which is evident from
the fact that Faceless Assessments; Faceless Appeal
Scheme, 2020; and Faceless Penalty Scheme, 2021 are
already in force. Besides, enabling provisions have been
introduced under the Income-tax Act, 1961 to digitise other
aspects of tax adjudication, viz., faceless inquiry, faceless
transfer pricing proceedings, faceless dispute resolution
7 This data is taken from ‘The Direct Tax Vivad se Vishwas Bill, 2020’
introduced in the Parliament. In the statement of objects and reasons, it
was mentioned that as on 30th November, 2019, the amount of disputed
direct tax arrears was Rs 9.32 lakh crores. Further, as per press release
dated 8th March, 2021 issued by the Government, Rs 53,346 crores was
collected by the Government under the Vivad se Vishwas Scheme till 1st
March, 2021
8 Please note that the aspect of granting personal hearing at the discretion
of prescribed authority under the Faceless Appeal Scheme, 2020 is
already under challenge before the Delhi High Court in the case of Lakshya
Budhiraja vs. Union of India & Anr. [Writ Petition No. (C) 8044/2020]. The
writ petition has been filed seeking a direction to the Government to
grant an opportunity of hearing to all taxpayers and to hold that the same
should not be at the discretion of the prescribed authority as at present
laid in the Faceless Appeal Scheme, 2020
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panel proceedings, faceless collection and recovery of
tax, faceless effect of appellate orders, faceless Income
Tax Appellate Tribunal, etc. Thus, it becomes all the more
important to resolve the aforesaid teething issues at this
stage itself so that other faceless schemes (existing as
well as upcoming) are free of such shortcomings / gaps.

One hopes that the new, revamped e-filing portal of the
Government will bring a new ray of hope to the taxpayers
wherein such issues are taken care of.
(The views expressed in this article are the personal
views of the author/s)

यस्तु संचरते दे शान ् यस्तु सेवेत पण्डितान ् ।
तस्य विस्तारिता बुद्धिस्तैलबिन्दुरिवाम्भसि ॥

The intelligence of a person who travels in different countries and associates with
scholars expands, just as a drop of oil expands in water
— Subhashit Manjiri 11-89

That's the thing about books. They let you travel without moving your feet
— Jhumpa Lahiri
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CREATING YOUR DIGITAL PERSONA ON
TWITTER #tweetandgrow
SHRADDHA DEDHIA

Chartered Accountant
JIGAR SHAH

Company Secretary

Before we even talk about how Twitter can build a brand
for you, let’s take a look at a story. Mr. A has been regularly
active on his and his firm’s Twitter account. He shares
regular updates, reposts important messages from
official handles and is quick to even put up notifications
and circulars as and when they are released. He is
passionate about staying updated and also keeping
others updated. Mr. B, who follows Mr. A on Twitter, gets
a notification every time Mr. A posts or tweets. Mr. B has
now become so comfortable with all this that he relies
on Mr. A for updates and himself doesn’t keep checking
Government portals. He even asks his acquaintances to
do that. This has indeed helped Mr. A build a brand on
social media.
The above-mentioned story is replicating real-life
incidents which we would have come across on social
media (emphasising Twitter here).

but complex social media, in our opinion. It is powerful,
gives you direct access to almost anyone in the world but
it is very personalised and needs attention on a real-time
basis. For example, your other social media accounts
may be managed by your team, and they can post
lovely greetings messages on various festivals and give
news updates. However, if the same is repeated on
Twitter it may be considered as boring and irrelevant. We
are not saying that you cannot share the same updates
here, too, but sharing only those updates hardly works
here and that’s what makes Twitter unique – it needs
personalisation.
To keep it crisp and short, let’s look at how we can
master this social medium (from scratch):
Step 1: Create an account on Twitter

So what exactly is Twitter?
Theoretically, Twitter is a ‘microblogging’ system that
allows you to send and receive short posts called
tweets. Tweets can be up to 280 characters long and
can include links to relevant websites and resources.
Interestingly, many had underestimated the power of
140 characters (when it started). However, the way
Twitter is changing the world currently is well documented.
The US election or influencing movie reviews and its
rating speak for it. So when we have such a powerful
medium in our hands (Mobile App), is it not wise to
utilise it to the fullest extent? As the saying goes, the
biggest risk we take is not taking any (‘life me sabse bada
jokhim hai, koi jokhim na lena’). We might even say that
not being on Twitter during this time is the biggest risk we
may face.
Over the past few issues, we have covered various topics
on ‘Branding for Chartered Accountants’ in a series of
articles. However, Twitter is one of the most important
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

Obviously, this is a very basic step but unlike some social
media, you can visit tweets and view the comments
on Twitter without even having a valid account. Many
of the news channels today add links and references
to tweets which you can visit on the Twitter page sans
an account. So, the first part in Digital Branding is to
have your own Twitter account. A good username is
a must to start with. A Twitter @name is basically a
handle where the ‘@’ sign is followed by words and
numbers. Ideally, a professional Twitter handle will use
the Twitter user’s name or company. For example, the
user account of ICAI is @theicai and it conveys to whom
it belongs.
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Step 2: Choose profile photo and background

As an Individual, use a headshot or candid, doing
something related to the message or brand. For example,
a public speaker can select a photo with a microphone
in hand addressing a gathering. Twitter recommends this
photo be roughly 400x400 pixels in size to avoid distortion
when the image is resized to fit in the assigned area. On
the other hand, a Background Image consists of the entire
upper portion of the Twitter profile page and the large
rectangular section above the profile photo on the Twitter
user’s home page. Twitter recommends the header
background photo be around 1500x500 pixels. Pro Tip:
Keeping your account without Image or Background
Image reduces both impact and reach.
Step 3: Write a good Bio
Bio is a short introduction of the user. Ideally, Twitter
allows 160 characters to tell something about users. Use
it well to convey your message to readers. About who
you are, your past achievements / designations, interests
and so on. A good Bio can help in enhancing your SEO
and Twitter’s AI. Even the Google Search engine picks
up words from users’ Bios to divide them into relevant
categories.
Step 4: Other settings
There are other small but significant settings that can
improve your Twitter Profile, such as:
Share your location: There is an option to add your
location information to each tweet. This is switched Off
by default for privacy reasons. But users who want to
communicate where they are to their followers (like a
speaker who is travelling to different places to address
gatherings) will probably want to keep it On to convey the
message.
Pin tweet: Once you are regular on Twitter, there is
generally a tweet which defines you or a particularly
important aspect for you or your profile which you want
everyone who visits your profile to see. Such tweets can
44

be pinned to the top of your Twitter timeline so that anyone
who visits your timeline will see that tweet first.
Step 5: Be a content creator instead of only a content
consumer
There is a famous saying, ‘The biggest mistake you could
ever make is being afraid to make one.’ We do that when
it comes to using social media. We avoid tweets with
many thoughts in our minds. However, it is essential to
start using social media to add value and share opinions.
While apps like Instagram, YouTube may not be easier
to start as not everyone is tech-savvy to create a good
image and upload it, Twitter is a bit easier compared to
the apps of other social media. All you need is to have
an opinion and express the same. Besides, remember
that the limit of one tweet is 280 characters. So it is
indeed easy to start and express yourself. However, you
also need to remember while tweeting – why are you on
Twitter. You may be diverted to many topics like politics,
religion and so on. Some of these are hot topics and you
can spend hours and hours but it becomes very important
to be aware of what is your ultimate goal.
Step 6: Enhancing reach and creating a brand
This is the most important step in using any social media.
The ultimate goal of being on social media for digital
branding has to be that reach where you can convey your
message to the masses. Twitter, unlike other social media,
is very difficult for beginners. Twitter AI works differently
from TikTok or Instagram, where the app automatically
promotes smaller accounts or new accounts based on
content marketing. Twitter is like going into the gym and
losing weight. You need to have a definite strategy and be
consistent with it. For the first few weeks / months you may
not see the results but once it starts gaining momentum,
the user gets returns for all the previous months.
We are happy to share some strategies which can
help you build a brand on Twitter (without violating
the Code of Ethics):
a. Talk on trending topics daily:
Twitter shows daily trending topics on its app as well
as browser. You can check the same on Twitter Mobile
App as well as browsers. Trending topics are the ones
that everyone is talking about as of today. If you feel it
is related to one of your interests, do add your tweets
that give a perspective. For example, if you are trading
in shares and the share market is up or down and it’s
trending today, you can talk about your experience and
perhaps offer some general tips without getting into the
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role of an investment adviser.
b. Create an interesting thread on trending topics and
topics of your expertise:
A thread on Twitter is a series of tweets that talks about
particular topics. While primarily Twitter’s USP is limited
words, sometimes it’s not possible to convey everything
in one tweet. In that case, users create multiple tweets in
reply to create a thread. Looking at its importance even
Twitter redesigned its app to permit thread options by
adding a small + sign just before the ‘Tweet’ button. This
allows users to create all tweets at once and send them
all at the same time.

Today, many journalists and influencers are using Threads
to convey their message in a crisp and systematic manner,
such as explaining the timeline of the Tata vs. Mistry case
with details or screenshots of orders. These threads are
becoming a very important part of the Twitter journey now.
c. Reply on influencers’ post:
When you start your Twitter journey and you have
limited followers, your tweets won’t have that reach or
interaction that can look attractive. So one of the easiest
ways to gain followers and build a brand is replying to
already known influencers on Twitter. One of the most
important aspects is to avoid trolling and public shaming,

specifically when you are building a professional brand
on Twitter. Industry leaders like Mr. Anand Mahindra,
Mr. Harsh Goenka and others are usually very active
on Twitter and they generally tweet engaging content
where many users reply. Adding a reply to these kinds
of accounts giving your perspective is the easiest way to
grow. Try to find other influencers with a not very large
following so that they have replies but not in thousands;
your replies will then be visible and there is a chance of
getting into conversations.
P.S.: Twitter is a public platform and your opinion can be
read by anyone, so be careful about posting an opinion as
it can go viral at a time when you are least expecting it –
and in this digital world everything is permanent thanks to
screenshots and virtually unlimited storage capacity.
d. Create a separate account for your business / firm:
Don’t mix your personal account with business as you
may have a different agenda for the two. Your business
account can be limited to updates regarding your business
and industry. Your personal account can talk about your
business, your interests, your hobbies and so on.
Ideally, your strategy should be specific to your brand
and firm. But following the above tips will definitely get
you started on the right foot. Keep in mind that building a
brand will take time, but with a branding strategy in place,
branding is well within your reach.
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Nutan Warehousing Co. Pvt. Ltd. vs. ACIT
TS-396-ITAT-2021 (Pune)
A.Y.: 2013-14: Date of order: 11th May, 2021
Section: 4

Where accrual of income takes place but its
realisation becomes impossible, such hypothetical
income cannot be charged to tax

FACTS
The assessee company filed its return of income
for A.Y. 2013-14 declaring a total income of Rs. 66,41,800.
The A.O., in the course of assessment proceedings,
observed from 26AS data that the assessee has
not shown bank interest amounting to Rs. 26,125
from deposits with The Rupee Co-operative Bank Ltd.
He added this sum of Rs. 26,125 to the total income
returned.
Aggrieved, the assessee preferred an appeal to the CIT(A).
The CIT(A) was of the view that the assessee is following
the mercantile system of accounting. Once interest has
accrued to the assessee, it becomes chargeable to tax,
notwithstanding its non-receipt. He upheld the action of
the A.O.
Aggrieved, the assessee preferred an appeal to the
Tribunal.

HELD
The Tribunal observed that the bank had become
defunct, no financial transactions were allowed and RBI
had banned its transactions. Due to the ban, even the
principal amount deposited by the assessee became
doubtful of recovery, much less the interest in question
that was not received. It noted that the assessee stated
before the CIT(A) during the course of the first appellate
proceedings in the year 2017 that the interest was not
received even till that time.
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The Tribunal held that the concept of ‘accrual of income’
needs to be considered in the light of the ‘real income
theory’. Where accrual of income takes place but its
realisation becomes impossible, such hypothetical income
cannot be charged to tax. In the case of the mercantile
system of accounting, an accruing income can be charged
to tax only when it is likely to be received under the given
circumstances. In a case where receipt of income, after
its accrual, is marred with complete uncertainty as to its
realisation, such an accrual gets deferred to the point of
clearing of the clouds of uncertainty over it.
On consideration of the mercantile system of accounting
in juxtaposition with the ‘real income theory’, the Tribunal
held that the inescapable conclusion which follows is that
the interest income of Rs. 26,125 cannot be included
in the total income of the assessee for the year under
consideration. Such income may be appropriately charged
to tax on the regularisation of the operations of the bank,
coupled with the possibility of receipt of income in the
foreseeable future. For the year under consideration, the
interest cannot be charged to tax.
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ACIT vs. Covestro India Private Limited
(formerly Bayer Sheets India Private Limited)
TS-394-ITAT-2021 (Mum)
A.Y.: 2011-12; Date of order: 27th April, 2021
Section: 4

Receipt in the form of share premium cannot be
brought to tax as revenue receipt

FACTS
The assessee, a private limited company engaged in the
business of manufacturing and trading of polycarbonate
sheets, articles and high impact polystyrene articles,
commenced business operations in the previous year
relevant to the assessment year under consideration.
For the A.Y. 2011-12, it filed its return of income declaring
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therein a loss of Rs. 17,39,073.
During the year under consideration, the assessee
had issued 7,00,000 equity shares of Rs. 10 each at a
premium of Rs. 115.361351 per share. Of the 7,00,000
equity shares issued, 3,57,000 were issued to a foreign
company Bayer Material Science for a monetary
consideration; 3,08,000 shares were issued to Malibu
Plastica Private Limited (‘MPPL’) and 35,000 to Malibu
Tech Private Limited (‘MTPL’) for non-monetary
consideration, i.e., for purchase of polycarbonate
extrusion and thermo-forming sheet material from the
said Indian companies.
While assessing the total income of the assessee, the
A.O. treated share premium of Rs. 8,07,52,945 (7,00,000
x 115.361351) as taxable u/s 56 on the ground that the
assessee sought to justify the issue price of the shares
by adopting the DCF method without furnishing business
plans and projections to justify the premium; the year
of issue of shares was the first year of business of the
assessee; and the assessee has utilised the share
premium for purposes other than those specified u/s
78 of the Companies Act, 1956; hence, the receipt of
share premium partakes the character of revenue receipt
taxable as income.
Aggrieved, the assessee preferred an appeal to the
CIT(A), who upheld the action of the A.O. The assessee
then preferred an appeal to the Tribunal.

HELD
The Tribunal noted that the addition had been made by
the A.O. u/s 56(1) and hence what is to be adjudicated is
limited and confined to the fact as to whether receipt of
share premium per se could be treated as revenue receipt
so as to make it taxable u/s 56(1).
It held that receipt of share premium per se cannot be
treated as income or revenue receipt. In order to make a
particular receipt taxable within the ambit of section 56(1),
the receipt should be in the nature of income as defined in
section 2(24). Share premium received by the company
admittedly forms part of share capital and shareholders’
funds of the assessee company. When receipt of share
capital partakes the character of a capital receipt, the
receipt of share premium also partakes the character
of capital receipt only. Hence, at the threshold itself, the
receipt in the form of share premium cannot be brought
to tax as revenue receipt and consequently be treated as
income u/s 56(1).
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The Tribunal noted that the Co-ordinate Bench of the
Tribunal in the case of Credit Suisse Business Analysis
(India) (P) Ltd. vs. ACIT [72 taxmann.com 131 (MumTrib)] has addressed the very same issue and decided in
favour of the assessee. This order was the subject matter
of challenge by the Revenue before the High Court and
the question of law was not admitted by the High Court
on the addition made u/s 56(1). A similar view has been
taken by the Tribunal in the case of Green Infra Ltd. vs.
ITO [38 taxmann.com 253].
The Tribunal dismissed in limine the observation made
by the A.O. in his order that receipt of premium was
akin to a gift and hence taxable u/s 56(1). It held that
receipt of share capital and share premium is normal in
case of a limited company and the same by no stretch of
imagination can be equated with a gift. Moreover, a gift
can be received only by individuals or HUFs and not by
a company.
The Tribunal held that the case of Cornerstone Property
Investment Pvt. Ltd. vs. ITO [ITA No. 665/Bang/2017
dated 9th February, 2018], on which reliance was placed
by the Revenue, is distinguishable on facts as in that
case addition had been made u/s 68 by doubting the
genuineness of the parties from whom share premium
had been received.
The ground of appeal filed by the assessee was allowed.
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Shri Sitaram Pahariya (HUF) vs. ITO
[2021] 127 taxmann.com 618 (Agra)
A.Y.: 2012-13; Date of order: 31st May, 2021
Section: 54B

Amendment made to section 54B by the Finance
Act, 2013 w.e.f. 1st April, 2013 making HUFs entitled
for claiming benefit u/s 54B is clarificatory

FACTS
During the previous year relevant to the assessment year
under consideration, the assessee HUF sold agricultural
land and claimed benefit u/s 54B on subsequent purchase
of another plot of land. The A.O., while assessing the total
income of the assessee, denied the claim made by the
assessee.
Aggrieved, the assessee preferred an appeal to the
CIT(A) who confirmed the denial of claim on the ground
that for the assessment year under consideration, section
54B does not apply to HUFs.
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Aggrieved, the assessee preferred an appeal to the
Tribunal.

HELD
The Tribunal held as under:
(i) the Hindu undivided family was entitled to the benefit
of 54B even prior to the insertion of ‘the assessee being
an individual or his parent, or a Hindu undivided family’ by
the Finance Act, 2013;
(ii) the assessee is a person subjected to tax under the
Act, and the person includes the individual as well as the
Hindu undivided family. Therefore, the benefit of provisions
of 54B cannot be restricted to only individual assessees;
(iii) the Revenue is duty-bound to make out a clear case
of debarring the HUF from availing the benefit of section
54F / 54B and the assessee cannot be denied the benefit
merely based on its interpretation. If the Revenue wanted
to tax the assessee (HUF), then the statute should have
provided specifically that the assessee in 54B is only
restricted to a living individual and is not applicable to a
Hindu undivided family;
(iv) further, the High Court had not considered that
individual assessee and HUF can both be used as and
when the context so desires and it will not lead to any
absurdity. In case the assessee is a Hindu undivided
family, the second part of section 54B, i.e., ‘of parents of
his’, would not be applicable. Harmonious interpretation
is required to be invoked so that the word used in the
provisions would not become redundant or otiose;
(v) in case of doubt or confusion, the benefit in respect of
taxability or exemption should be given to the assessee
rather than to Revenue;
(vi) the Co-ordinate Bench in the matter of Sandeep
Bhargava (‘HUF’) [(2020) 117 taxmann.com 677
(Chandigarh-Trib)] has held that an HUF is entitled to
claim benefit of section 54B;
(vii) on the facts of the present case, the Tribunal
found that the assessee, within two years of the sale of
agricultural land, had invested the amount and purchased
land in accordance with the requirement of section 54B
and was entitled to the benefit of 54B;
(viii) the assessee HUF is entitled to the benefit of section
54B for the assessment year under consideration as the
word assessee used in 54B had always included HUF,
and further, the amendment brought on by the Finance
Act, 2013 in section 54 by inserting ‘the assessee being
an individual or his parent, or a Hindu undivided family’
was classificatory in nature and was introduced by the
Ministry with a view to extend the benefit to the Hindu
undivided family;
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(ix) the Hindu undivided family (HUF) has been recognised
as a separate tax entity; therefore, before and after the
amendment, if the agricultural land which was being used
by the HUF for two years prior to the transfer has been
transferred by it and it purchases any other agricultural
land within two years of such transfer, then it shall be
entitled to the benefit of section 54B/54F.
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Aditya Balkrishna Shroff vs. ITO
[2021] 127 taxmann.com 343 (Mum-Trib)
A.Y.: 2013-14; Date of order: 17th May, 2021
Sections: 2(24), 4, 56

Gain received by assessee owing to fluctuation in
foreign exchange rates in respect of loan which
was given, as also received back in US dollars, by
assessee to his cousin in Singapore under Liberalised
Remittance Scheme issued by Reserve Bank of India,
is a capital receipt not chargeable to tax

FACTS
In the course of assessment proceedings, the A.O. noticed
that as per AIR Information and as per capital account filed
by the assessee, he was in receipt of Rs. 1,12,35,326.
Upon seeking an explanation, the assessee informed that
on 29th March, 2010, he had granted an interest-free loan
of US $2,00,000 to his cousin in Singapore. The remittance
was made under the Liberalised Remittance Scheme of
the RBI. The rate of exchange prevailing on that date
was Rs. 45.14. On 24th May, 2012 the assessee received
back the said loan of US $2,00,000. The exchange rate
on the date of receiving back the loan was Rs. 56.18.
Accordingly, the capital account of the assessee was
credited with a sum of Rs. 1,12,35,326.
The A.O. was of the view that the difference in amount of
Rs. 22,04,568 was of the nature of income. The assessee
explained that the loan was given on a personal account
to his cousin and was not a business transaction and there
was no motive of any economic gain in the transaction. It
was done in terms of the Liberalised Remittance Scheme
of the RBI inasmuch as it was a permitted transaction and
specifically on capital account. It was further explained
that the transaction was capital in nature, therefore ‘the
gain is in the nature of capital receipt and hence not
offered for taxation’.
But these submissions did not impress the A.O. who held
that ‘the gain on realisation of loan would partake the
character of income under the head “income from other
sources”’. Accordingly, he added a sum of Rs. 1,12,35,326
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to the total income of the assessee as ‘income from other
sources’.

Right to collect toll is an intangible asset which
qualifies for depreciation @ 25%

Aggrieved, the assessee preferred an appeal to the CIT(A)
who confirmed the action of the A.O. The assessee then
preferred an appeal to the Tribunal.

FACTS

HELD
The Tribunal held that when a receipt is in the capital
field, even if that be a gain, it is in the nature of a capital
gain, but then as the definition of income stands u/s 2(24)
(vi), only such capital gains can be brought to tax as are
permissible to be taxed u/s 45. In other words, a capital
gain which is not taxable under the specific provisions
of section 45 or which is not specifically included in the
definition of income by way of a specific deeming fiction,
is outside the ambit of taxable income. All ‘gains’ are not
covered by the scope of ‘income’. Take, for example,
capital gains. It is not even the case of the authorities
below that the capital gains in question are taxable u/s 45.
Thus, the reasoning adopted by the A.O. was incorrect.
The Tribunal observed that the CIT(A)’s line of reasoning
was no better. While he accepts that the transaction in
question was in the capital field, he proceeds to hold that
‘income’ arising out of the loan transaction is required to
be treated as ‘interest’ or ‘income from other sources’, but
all this was a little premature because he proceeded to
decide as to what is the nature of the income or under
which head it is to be taxed, without dealing with the
foundational plea that the scope of income does not
include gains in the capital field. According to the Tribunal,
if the transaction was in the capital field, as he accepts,
‘where is the question of a capital receipt being taxed as
income unless there is a specific provision of bringing
such a capital receipt to tax?’
The Tribunal held that where the loan is in a foreign
currency and the amount received back as repayment
is exactly the same, there is no question of any interest
component at all.
The Tribunal allowed this ground of appeal filed by the
assessee.
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BSC C&C Krunali Toll Road Ltd. vs. DCIT
TS-381-ITAT-2021 (Del)
A.Ys.: 2012-13 & 2013-14; Date of order:
18th May, 2021
Section: 32
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The assessee company developed a toll road on the
Kurla-Kiratpur section in Punjab on BOOT basis. The
contract was awarded by the National Highways Authority
of India (NHAI). The entire cost of construction was Rs.
441,27,05,614, including a grant of Rs. 43.92 crores from
the NHAI. The assessee, in its return of income, claimed
depreciation thereon @ 25%. While assessing its total
income u/s 143(3), the A.O., following the judgment of the
Allahabad High Court in CIT vs. Noida Toll Bridge Co.
Ltd. 213 Taxman 333, restricted depreciation on the toll
road to 10%.
Aggrieved, the assessee preferred an appeal to the
CIT(A) who confirmed the action of the A.O.
The assessee then preferred an appeal to the
Tribunal where it contended that the lower authorities
erred in holding that it was the owner of the road.
Actually, the assessee had only been given the right
to collect toll fee from vehicles entering the road which
right could not be equated with ownership. On behalf
of the assessee, reliance was placed on the following
decisions:
(a) North Karnataka Expressway Ltd. vs. CIT [Appeal
No. 499 of 2012]; (b) West Gujarat Expressway Ltd.
[ITA Nos. 5904 & 6204/M/2012; order dated 15th April,
2015]; (c) Progressive Construction Ltd. [ITA No.
214/Hyd/2014; order dated 7th November, 2014]; (d)
Kalyan Toll Infrastructure Ltd. vs. ACIT [ITA Nos. 201
& 247/Ind/2008; order dated 14th December, 2010];
and (e) Mokama Munger Highway Ltd. vs. ACIT
[ITA Nos. 1729, 2145 & 2146/Hyd/2018; order dated
3rd July, 2019].

HELD
The Tribunal noted that there were conflicting
decisions rendered by the High Court and the Special
Bench of the Tribunal. The Bench then noted the
ratio of the decisions of the Tribunal in the case of
ACIT vs. West Gujarat Expressway Ltd. (Supra)
and also of the Special Bench decision of the
Tribunal in ACIT vs. Progressive Construction Ltd.
Following the ratio of the decision of the Bombay High
Court and also the Special Bench decision, the Tribunal
held that the assessee is entitled to claim depreciation
@ 25%.
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Hima Bindu Putta
[2021] TS-428-ITAT-2021 (Hyd)
A.Y.: 2009-10; Date of order: 3rd May, 2021
Section 23

ITAT allows assessee to claim the property cohabited
by her as ‘let-out’ – Allows eligible deductions u/s
24 in computation of income under ‘house property’

FACTS
The assessee, an individual, filed her return of income
declaring loss under the head ‘house property’. She was
in ownership of a property which was let-out by her to a
company in which her husband was a director-employee.
The company in turn provided this property by way of
accommodation to her husband, Mr. A, with whom she
resided in the property. The assessee treated this property
as a let-out property and offered the rental income in
her computation. The A.O. treated 50% of the property
as let-out and the balance 50% as self-occupied, as the
assessee was also residing in the property. Accordingly,
he restricted deductions u/s 24 to 50% of the allowable
amounts. The CIT(A) dismissed the assessee’s appeal.
Aggrieved, the assessee is in appeal before the Tribunal.

HELD
The Tribunal, relying on the material available on record,
found that there was no dispute that the assessee was
the owner of the property and she had purchased it with
borrowed capital. Further, the property had been let-out
to the company and she had offered the rental income
in her computation for the relevant assessment year.
‘The assessee is the wife of Mr. A, who was given the
property as residential accommodation by the company,
and therefore it cannot he held that the assessee herself
is occupying the property.’
The Tribunal ruled in favour of the assessee, stating that
such income has to be treated as income from ‘house
property’ and all eligible deductions including interest on
borrowed capital was to be allowed in computing such
income.
The assessee’s appeal was thus allowed.
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Shri Bhavarlal Mangilal Jain
[2021] TS-420-ITAT-2021 (Mum)
A.Y.: 2012-13; Date of order: 4th May, 2021
Section 36(1)(iii)

ITAT allows claim of interest – Sets aside CIT(A)’s
order arbitrarily restricting interest rate at 12% p.a. –
Treats expenditure as allowable u/s 36(1)(iii)

FACTS
The assessee, an individual, had wrongly claimed certain
interest expenditure under ‘income from other sources’
which was disallowed by the A.O. during assessment. At
the appellate proceedings with the CIT(A), the assessee
raised an additional ground that such interest be allowed
under the head ‘Profits & Gains of Business / Profession’.
The CIT(A) allowed the interest expenditure, but restricted
the rate of interest to 12% p.a. The interest paid in excess
of 12% was disallowed on the grounds that the rate of
interest is higher (the assessee had paid interest ranging
from 5% to 24%) than the interest received on Partnership
Capital Account. The CIT(A), thus made a disallowance of
interest in excess of 12% p.a.
Aggrieved, the assessee preferred an appeal with the
Tribunal.

HELD
The Tribunal observed that the Department had accepted
the genuineness of the loan transactions and also the
same being for business purposes. Once the expenditure
has been accepted to be business expenditure, the
interest rate cannot be arbitrarily restricted. In order
to disallow interest beyond a certain rate, it has to be
shown that such interest was excessive or for extraneous
consideration. Based on facts, the Tribunal noted that
some of the parties to whom interest was paid at a rate
of more than 12% included banks, non-banking financial
institutions and some private lenders, and none of these
parties was related to the assessee within the provisions
of section 40A. Thus, the assessee’s appeal was allowed.
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Kundan Rice Mills Ltd. vs. Asst. CIT
[2020] 83 ITR(T) 466 (Del-Trib)
IT(TP) Appeal No. 853 (Del) of 2020
A.Y.: 2015-16; Date of order: 9th July, 2020

Section 28(i) – Disallowance of loss made merely
on ad interim order of SEBI and in absence of any
material to prove that assessee entered into dubious
transactions deliberately to show business loss, was
liable to be deleted

FACTS
The assessee company was engaged inter alia in trading
in shares, futures and options. During the year under
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

439 (2021) 53-A BCAJ
consideration, it claimed loss on account of trading in
stock options. The A.O. found that SEBI had passed an
ex parte interim order in the matter of illiquid stock options
wherein the name of the assessee company also figured
in the list of entities which had entered into non-genuine,
fraudulent trades to generate fictitious profits / losses for
the purpose of tax evasion / facilitating tax evasion.
However, the assessee explained before the A.O. that
(i) it had acted as a bona fide trader as it had been
doing in the past and complied with all procedures and
requirements of the stock exchange, (ii) at the time of the
relevant transactions / trades, the assessee could not
have had any idea about any profit or loss in the said
transactions, and (iii) the assessee was not connected
with the counter-parties in the trade and there was no
grievance of any of the investors or BSE. It also claimed
that only 4.85% sale transactions allegedly matched with
entities named by SEBI. The A.O., however, rejected
this submission of the assessee and disallowed loss in
trading from stock options. The Commissioner (Appeals)
upheld the addition made by the A.O. on the basis that
since detailed investigation was carried out by SEBI, no
separate investigation was required to be done by the
A.O. to disallow the bogus losses.
Aggrieved, the assessee filed an appeal before the ITAT.

HELD
The disallowance of loss made by the A.O. was deleted
by the ITAT. In doing so, it observed that:
1. Trading in stock futures and options was done by
the assessee regularly since past several years. The
transactions were recorded in the books of accounts. The
intrinsic value mentioned in the SEBI order was only one
of the ways of calculating and there is no set formula / law
/ rule / circular which defines intrinsic value or prohibits
trading below intrinsic value.
2. The A.O., in the assessment order, had observed that
in screen-based electronic trading, ideally, it was not
possible to choose the counter party for trade. The circuit
breaker limits set by SEBI were not applicable to the
Futures and Options (F&O) segment.
3. SEBI subsequently directed that there was no need to
continue with the directions issued against the assessee
company and others (these were the same orders relied
upon by the Income-tax authorities). Thus, in principle,
the interim order and subsequent orders of the SEBI
which were the basis of passing the assessment order in
question, were vacated by SEBI itself.
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4. The assessee filed complete documentary evidence
before the authorities like carrying out transactions
through banking channels, fulfilling margin requirements
mandated by SEBI, etc. The same were supported
by contract notes. There was also no allegation
made by BSE against any of the transactions carried
out by the assessee company. The A.O. as well
as the Commissioner (Appeals) did not conduct any
investigation on the documentary evidences filed by the
assessee.
5. Loss on account of similar nature of transactions was
incurred in the preceding year, which was not disallowed
and hence, the A.O. ought to have followed the principle
of consistency.
6. The ad interim order of SEBI was passed without
hearing the objections of the assessee and when
those objections were considered, the interim order was
diluted by giving permission to the assessee to deal
in the transactions. Since both the orders of SEBI relied
upon by the A.O. were vacated by the SEBI, there was
no material available with the authorities below so as to
conclude that the assessee has entered into any dubious
or other transactions deliberately to show business
losses.
7. The ad interim order which was passed by SEBI ex
parte would not disclose any precedent or ratio which
may be binding on the Income-tax Department.
Based on the above observations, the disallowance was
finally deleted.
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IKEA Trading (India) (P) Ltd. vs. DCIT
[2020] 83 ITR(T) 415 (Del-Trib)
IT(SS) Appeal Nos. 5568 and 5877 (Del) of 2011
A.Y.: 2004-05; Date of order: 30th June, 2020

Section 68 – Where purchases were accepted as
genuine, addition of credit balance at the end of the
year which was entirely out of purchases for the year,
could not be made

FACTS I
In the course of assessment proceedings, the A.O.
asked the assessee to explain certain amounts of sundry
creditors. Notices u/s 133(6) were issued, but many of
them were not complied with. Consequently, the A.O.
made addition for the amount of sundry creditors. On
further appeal by the assessee, the Commissioner
(Appeals) confirmed the additions only in respect of two
parties and deleted the entire balance addition. This was
done considering the details filed by the assessee before
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him. The additions that were sustained were on account
of failure of the assessee to furnish account details and
relevant pay-out details.
Aggrieved, the assessee as well as Revenue preferred
appeals before the ITAT.

HELD I
The Tribunal took into consideration the fact that the A.O.
simply added the balance as on 31st March, 2004 without
realising that the entire credit balance was out of the
purchases made during the year, which were accepted as
genuine and no adverse inference was drawn in respect
thereof. Further, the assessee had paid all the outstanding
amounts in the immediately succeeding years. Therefore,
the ITAT allowed the assessee’s appeal and dismissed the
Revenue’s ground of appeal. In reaching this conclusion,
apart from the facts stated above, it also placed heavy
reliance on the decision of the Delhi ITAT Special Bench
in the case of Manoj Aggarwal vs. Dy. CIT (2008) 113
ITD 377. The principle upheld in that case was that once
a certain amount was accepted as genuine, the same
cannot be questioned later on. (The case was in respect
of amount offered to tax under a Voluntary Disclosure
of Income Scheme, which was credited in the books of
accounts as per the requirement of the respective law on
the scheme. It was held that once the amount is taxed
under the scheme, the same could not be taxed again
u/s 68.)
Therefore, by the same rationale, once purchases were
accepted as genuine in the instant case, addition of credit
balance which was entirely out of purchases for the year
could not be made.
Section 40A(2)(b): Where the A.O. had not brought
any comparable case to demonstrate that payments
made by assessee to directors were excessive /
unreasonable, no disallowance could be made

PART B
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The assessee claimed certain amount expended towards
directors’ remuneration. On asking for an explanation in
respect of the same, the assessee furnished the details
of remuneration paid to the directors and claimed that the
same was as per industry norms and was not in excess of
either the limits prescribed under the Act, or the industry
norms for the particular class of industry. However, the
A.O. was of the opinion that the assessee failed to justify
the nature of services rendered by the directors so as to
command such a huge remuneration. Therefore, the A.O.
disallowed a part of the remuneration on the basis that it
was excessive.
Before the Commissioner (Appeals), the assessee
contended that the A.O. did not give any cogent reasons
to justify the disallowance and that he grossly failed to
show that such expenditure was excessive and / or
unreasonable. Thus, the Commissioner (Appeals) deleted
the disallowance made.
The Revenue filed a further appeal before the ITAT.

HELD II
The ITAT observed that the A.O. did not bring any
comparable case to demonstrate that the payments made
by the assessee were excessive / unreasonable, which is
an onus cast upon him by the mandate of section 40A(2)
(b).
A further observation was that the payees were also
assessed to tax at the same rate of tax. The CBDT Circular
No. 6-P dated 6th July, 1968 states that no disallowance is
to be made u/s 40A(2) in respect of the payments made
to the relatives and sister concerns where there is no
attempt to evade tax. Considering the totality of the facts
in light of the CBDT Circular (Supra), the ITAT dismissed
the ground of appeal raised by the Revenue, thereby
allowing the assessee’s claim of remuneration.
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Morgan Stanley Mauritius Co. Ltd. vs. Dy. CIT
[2021] 127 taxmann.com 506 (Mum-Trib)
[ITA No: 7388/Mum/19]
A.Ys.: 2015-16; Date of order: 28th May, 2021

Articles 10, 22 of India-Mauritius DTAA; Ss. 5, 9(1)
(i), (iv) of the Act – Mauritius resident FII invested
in IDR having underlying shares of a UK resident
company and received dividend – Such dividend,
though not taxable u/s 9(1)(iv), was taxable u/s 9(1)
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

441 (2021) 53-A BCAJ
(i) – However, since it was not ‘dividend’ under
Article 10 of India-Mauritius DTAA, it was residual
income subject to treatment under Article 22; as
taxing rights of such income were vested only in
Mauritius up to 31st March, 2017, it was not taxable
in India

FACTS
The assessee was a company incorporated and fiscally
domiciled in Mauritius. The Mauritius Revenue Authority
had issued it a Tax Residency Certificate. The assessee
had invested in Indian Depository Receipts (IDRs) issued
by Standard Chartered Bank - India Branch (SCB-India),
having shares in Standard Chartered Bank plc (SCB-UK)
as underlying asset. Bank of New York Mellon, USA (BNYUS) held these shares as custodian of depository. Shares
of SCB-UK were listed on London Stock Exchange and
IDRs issued were listed on stock exchanges in India.
During the relevant financial period, the assessee
received dividends in respect of the underlying shares.
The assessee claimed non-taxability under ITA and the
Treaty by contending that: the dividend pertained to SCBUK, which was a foreign company; it was received abroad
by BNY-US; hence, dividend neither accrued nor arose
in India, nor was it received or deemed to be received
in India. It further contended that SCB India was a bare
trustee (i.e., akin to a nominee) under the English law for
IDR holders. Since dividend was first received outside
India, its subsequent remittance to IDR holders in the
Indian bank account cannot trigger taxation based on
receipt. Further, as per the definition of dividend under
Article 10 of the India-Mauritius DTAA, the receipt was not
dividend. Hence, it would be subject to the provisions of
Article 22. Since taxing rights of income covered in Article
221 are vested in residence jurisdiction, it could only be
taxed by Mauritius and not India.
After examining the facts and legal framework of IDRs,
the A.O. concluded that deposit in bank accounts of IDR
holders in India was the first point of receipt of dividend.
Till that time, money continued to be in possession of the
payer, i.e., SCB-UK. Therefore, it could not be said to
have been received outside India. Accordingly, the A.O.
proposed to tax dividends u/s 115A(1)(a) @ 20% (plus
applicable surcharge and cess).

HELD
• While IDR may be issued by an Indian Depository, it
1 This was the position prior to insertion of sub-Article (3) in Article 22 of IndiaMauritius DTAA with effect from 1st April, 2017
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is a derivative financial instrument that draws its value
from the underlying shares of a foreign company. Though
shares may be held by the overseas custodian, they
constitute property of the Indian depository which passes
on all accruing benefits to IDR holders. For example, if
the domestic depository receives dividends or any other
distribution in respect of the deposited shares (including
payments on liquidation of foreign company), receipts are
converted into INR and paid in INR to IDR holders.
• In this case, though shares are held by the Indian
depository, they constitute assets of SCB-India, even if as
a trustee. Therefore, receipt was not dividend simplicitor
from a foreign company but it had a clear, significant and
crucial business connection with India.
• Circular No. 4/2015 was issued by CBDT in the context
of a situation where, while underlying assets (shares of
Indian companies) were in India, depository receipts were
issued abroad and investors investing in such depository
receipts were also abroad. They had no connection
in India, other than the underlying asset of companies.
However, under the extended scope of Explanation 5
to section 9(1)(i), such investors would have suffered
taxation in India. Circular No. 4/2015 was issued to
mitigate such situation.
• The present case is diametrically opposite to that which
CBDT intended to cover. Here is a case where, while the
underlying shares were abroad, depository receipts were
issued in India and the beneficiaries entitled to the benefits
of the underlying shares are also in India. Accordingly,
Circular No. 4/2015 had no relevance in this case.
• To contend that other than dividend from an Indian
company, no other dividend can be taxed in the hands
of a non-resident in India because section 9(1)(iv) of the
Act deems only dividend from an Indian company to be
income accruing or arising in India, is fallacious. While
dividend from a foreign company cannot be taxed u/s
9(1)(iv), it can be taxed under sections 9(1)(i) and 5(2).
Insofar as the IDR holder is concerned, in reality and in
law, the amount is received in India. Hence, for a nonresident IDR holder it will be income deemed to accrue or
arise, as also received in India.
• In the context of section 5(2)(a) of the Act, the expression
required to be interpreted is ‘income deemed to receive in
India by or on behalf of such a person (i.e., non-resident)’,
whereas section 7 defines ‘income deemed to be received
in a previous year’. There is a clear distinction between
the two provisions. The deeming fiction envisaged in
section 5, namely, ‘income deemed to be received in
India in such year by or on behalf of non-resident’ is not
relevant insofar as the scope of ‘income deemed to be
received in previous year’ is concerned because, while
53
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the former deals with the situs of income, the latter deals
with the timing of income. From the facts it is clear that
dividend was received in India.
• Article 10 of the India-Mauritius DTAA deals with taxability
of dividends. For Article 10 to apply, dividend should be
paid by a company which is resident of a contracting state
to the resident of the other contracting state. However, as
per the facts, dividends can be treated as having been
paid either by SCB-UK or by SCB-India, which is a PE of
SCB-UK. In either case, payment cannot be treated as
payment by an Indian resident. Therefore, Article 10 of
the India-Mauritius DTAA will have no application to such
dividend.
• Prior to insertion of sub-Article (3) in Article 22 with
effect from 1st April, 2017, residuary income, which was
not specifically covered under any other Article and which
was also not covered under exclusion clause in Article
22(2), could be taxed only in the residence state. Dividend
from IDRs is not covered by any of the specific provisions
of the India-Mauritius DTAA. It is also not covered by the
exclusion clause in Article 22(2). Further, it pertains to the
period prior to 1st April, 2017. Hence, only the residence
state has taxing right and cannot be taxed in source
jurisdiction, i.e., India.
• Observations of DRP as regards the basis of taxability,
namely, ‘assessed to tax on account of place of
management’ is ex facie incorrect inasmuch as SCB-

India is a PE of a UK tax resident company and not an
independent taxable entity in India. In CIT vs. Hyundai
Heavy Industries Ltd. [(2007) 291 ITR 482 (SC)], the
Supreme Court has observed that ‘it is clear that under
the Act, a taxable unit is a foreign company and not its
branch or PE in India’. Accordingly, the taxable entity
in India is SCB-UK, though taxation is limited to profits
attributable to its PE, i.e., SCB-India. Also, the place of
management of SCB-UK is the UK.
• The tax authority contended that this is a case of
triple non-taxation because: an American company
incorporates a subsidiary in Mauritius; holds shares in a
UK company; through an Indian depository; and does not
pay taxes in any of the jurisdictions. He further mentioned
that it is a blatant case of India-Mauritius DTAA abuse
that must be discouraged. The proposition was rejected
by observing that such considerations were irrelevant to
the facts of the case before the Tribunal.
• Since the provisions of the India-Mauritius DTAA are more
beneficial to the assessee than the Act, they will override
the Act. Consequently, having regard to the provisions of
Article 22 of the India-Mauritius DTAA, dividends on IDRs
will not be taxable only up to 31st March, 2017, while India
will have the right to taxation for the period effective from
1st April, 2017 on account of amended Article 22(3) of the
Treaty permitting source taxation in respect of income
accruing or arising from a source in India.

योजनानां सहस्त्रं तु शनैर्गच्छे त ् पिपीलिका।

Even a tiny creature such as an ant can
move ahead miles together if it keeps on
walking consistently
— Subhashitamala

Maybe this is why we read, and why in
moments of darkness we return to books:
to find words for what we already know
— Alberto Manguel

Don't forget – no one else sees the world
the way you do, so no one else can tell
the stories that you have to tell
— Charles de Lint
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IN THE HIGH COURTS
PART A

IREPORTED DECISIONS
K. B. BHUJLE

Advocate
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Anil Kumar Nevatia vs. ITO
[2021] 434 ITR 261 (Cal)
A.Y.: 2009-10; Date of order: 23rd December, 2020
Ss. 253, 254(2) and 268 of ITA, 1961

Appeal to Appellate Tribunal – Rectification of
mistake – Application for rectification – Limitation
– Starting date for limitation is actual date of receipt
of order of Tribunal
The order of the Tribunal passed on 19th September, 2018
was served on the assessee on 5th December, 2018. On
3rd June, 2019, the assessee filed an application u/s
254(2) for rectification of the said order. The Tribunal held
that there was a delay of 66 days in filing the application
and declined to entertain it, stating that being a creature
of the statute it did not have any power to pass an order
u/s 254(2) beyond a period of six months from the end of
the month in which the order sought to be rectified was
passed.
The Calcutta High Court allowed the appeal filed by the
assessee and held as under:
‘i) If section 254(2) is read with sections 254(3) and 268
which provide for exclusion of the time period between
the date of the order and the date of service of the order
upon the assessee, no hardship or unreasonableness
can be found in the scheme of the Act.
ii) The Tribunal was wrong in not applying the exclusion
period in computing the period of limitation and rejecting
the application of the assessee filed u/s 254(2) as barred
by limitation. The order was passed on 19th September,
2018, and the copy of the order was admittedly served
upon the assessee on 5th December, 2018. Therefore, the
Tribunal should have excluded the time period between
19th September and 5th December, 2018 in computing the
period of limitation.
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iii) The appeal is, accordingly, allowed. The Tribunal below
is directed to hear the application u/s 254(2) taken out by
the assessee on the merits and dispose of the same within
a period of six weeks from the date of communication of
this order.’

30

P.T. Manuel and Sons vs. CIT
[2021] 434 ITR 416 (Ker)
A.Y.: 1982-83; Date of order: 1st March, 2021
Ss. 254(2) and 271(1) of ITA, 1961

Appeal to Appellate Tribunal – Rectification
of mistakes: – (a) Power of Tribunal to
rectify mistake – Error must be apparent
from record – Tribunal allowing rectification
application filed by Department on sole ground
of contradiction in its earlier orders and
assessee had not filed rectification petition in
subsequent case – No error apparent on face of
record – Tribunal wrongly allowed rectification
application filed by Department; (b) Levy of
penalty u/s 271(1)(c)(i)(a) – Failure by Tribunal to
consider applicability of Explanation to section
271(1) to cases u/s 271(1)(c)(i)(b) – Not ground for
rectification
For the A.Y. 1982-83, there was a delay in filing the
return of income by the assessee. The A.O. rejected the
explanation offered by the assessee for the delay and
imposed a penalty u/s 271(1)(a).
The Commissioner (Appeals) partly allowed the
assessee’s appeal on the ground that there was a
delay of only five months in filing the return which was
properly explained and directed the A.O. to determine
the quantum of penalty in the light of the directions given
by the Tribunal in Ramlal Chiranjilal vs. ITO [1992] 107
Taxation 1 (Trib). The Tribunal confirmed the order of the
Commissioner (Appeals).
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The Department filed an application for rectification
u/s 254(2) contending that the decision in Ramlal
Chiranjilal’s case was not applicable and the direction
to follow that decision was incorrect and that the Tribunal
in the case relating to a sister concern of the assessee
decided not to follow that decision. On this basis, the
Tribunal allowed the application for rectification.
On a reference by the assessee, the Kerala High Court
held as under:
‘i) A mistake which can be rectified u/s 254(2) is one
which is patent, which is obvious and whose discovery
is not dependent on argument or elaboration. An error of
judgment is not the same as a mistake apparent from the
record and cannot be rectified by the Tribunal u/s 254(2).
ii) Conclusions in a judgment may be inappropriate or
erroneous. Such inappropriate or erroneous conclusions
per se do not constitute mistakes apparent from the
record. However, non-consideration of a binding decision
of the jurisdictional High Court or Supreme Court can be
said to be a mistake apparent from the record.
iii) The different view taken by the very same Tribunal in
another case, on a later date, can be relied on by either
of the parties while challenging the earlier decision or the
subsequent decision in an appeal or revisional forum,
but cannot be a ground for rectification of the order
passed by the Tribunal. It can at the most be a change
in opinion based upon the facts in the subsequent case.
The subsequent wisdom may render the earlier decision
incorrect, but not so as to render the subsequent decision
a mistake apparent from the record calling for rectification
u/s 254.
iv) The Tribunal was wrong in allowing the rectification
application filed by the Department on the basis of a
decision rendered subsequent to the order that was
sought to be rectified. The reasoning of the Tribunal was
erroneous. A decision taken subsequently in another
case was not part of the record of the case. A subsequent
decision, subsequent change of law, or subsequent
wisdom that dawned upon the Tribunal were not matters
that would come within the scope of ‘mistake apparent
from the record’ before the Tribunal. The Tribunal had
not found that there was any mistake in the earlier order
apparent from the record warranting a rectification. The
only reason mentioned was that there was a contradiction
in the orders passed and no rectification application
had been filed by the assessee in the subsequent case.
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

The satisfaction of the Tribunal about the existence of a
mistake apparent on the record was absent.
v) The Department’s further contention was for the
proposition that the reason for filing the rectification
application was on account of the omission of the Tribunal
to consider the Explanation to section 271(1) (as it then
stood). Even though the order of rectification issued by
the Tribunal did not refer to any such contention having
been raised, such contention had no basis. Penalty was
levied u/s 271(1)(c)(i)(a) (as it then stood), while the
Explanation applied to the cases covered by section
271(1)(c)(i)(b) (as it then stood). In such view also the
rectification application filed by the Department could not
have been allowed by the Tribunal.’
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Sobha Developers Ltd. vs. Dy. CIT(LTU)
[2021] 434 ITR 266 (Karn)
A.Y.: 2008-09; Date of order: 1st April, 2021
Ss. 14A and 115JB of ITA, 1961

Company – Book profits – Computation – Amount
disallowed u/s 14A cannot be included
This appeal u/s 260A was preferred by the assessee
and was admitted by the Karnataka High Court on the
following substantial question of law:
‘Whether the Tribunal is justified in law in holding that the
indirect expenditure disallowed u/s 14A read with rule
8D(iii) of Rs. 24,64,632 in computing the total income
under normal provisions of the Act is to be added to
the net profit in computation of book profit for Minimum
Alternate Tax purposes u/s 115JB and thereby importing
the provisions of section 14A read with rule 8D into
the Minimum Alternate Tax provisions on the facts and
circumstances of the case?’
The High Court held as under:
‘Sub-section (1) of section 115JB provides the mode
of computation of the total income of an assesseecompany and tax payable on the assessee u/s 115JB.
Sub-section (5) of section 115JB provides that save as
otherwise provided in this section, all other provisions of
this Act shall apply to every assessee being a company
mentioned in this section. The disallowance u/s 14A is
a notional disallowance and therefore, by recourse to
section 14A, the amount cannot be added back to the
book profits under clause (f) of Explanation 1 to section
115JB.’
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CIT(LTU) vs. Lakshmi General Finance Ltd.
[2021] 433 ITR 94 (Mad)
A.Y.: 1999-2000; Date of order: 1st March, 2021
S. 32 of ITA, 1961

Depreciation – Condition precedent – User of
machinery – Windmill generating a small amount
of electricity – Entitled to depreciation
For the A.Y. 1999-2000, the assessment was reopened
u/s 147 on the basis of fresh information about excess
depreciation laid on windmills. The reassessment was
completed withdrawing the excess depreciation of Rs.
1.10 crores.
The Commissioner (Appeals) found that though the
windmills were said to be connected with the grid at 2100
hours on 31st March, 1999, the meter reading practically
showed 0.01 unit of power and the A.O. disallowed
the 50% depreciation claimed by the assessee on the
ground that they were not actually commissioned during
the year under consideration. He upheld the decision of
the A.O. The Tribunal allowed the assessee’s claim for
depreciation and held that the assessee is entitled to 50%
depreciation on two windmills.
In the appeal by the Revenue, the following question of
law was raised:
‘Whether on the facts and circumstances of the case the
Income Tax Appellate Tribunal was right in holding that
the assessee was entitled to claim depreciation on the
windmills even though the windmills had not generated
any electricity during the previous year and thus there
was no user of the asset for the purpose of the business
of generation of power?’

The Tribunal held that the assessee was entitled to 50%
depreciation on two windmills.
iii) On the facts and circumstances of the case, the
Tribunal was right in holding that the assessee was
entitled to claim depreciation on the windmills.’
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Principal CIT vs. Puma Sports India P. Ltd.
[2021] 434 ITR 69 (Karn)
A.Y.: 2013-14; Date of order: 12th March, 2021
S. 5(2)(b) r.w.s. 9(1)(i) and 40(a)(i)(B) of ITA, 1961

Non-resident – Income deemed to accrue or arise
in India – Commission paid outside India for
obtaining orders outside India – Amount could not
be deemed to accrue or arise in India
The assessee company was a subsidiary of P of Austria.
The assessee was engaged in the trading of sports gear,
mainly footwear, apparel and accessories. The purchases
by the assessee consisted of import from related parties
and unrelated third parties as well as domestic purchases
from the local manufacturers. The assessee was also
engaged as a sourcing agent in India for footwear and
apparel. It identified suppliers who could provide the
required products to the specifications and standards
required by W of Hong Kong, which was the global
sourcing agent for the P group and for performing such
services it received a commission of 3% of the freight
on board price. The A.O. held that the assessee failed to
deduct tax at source in view of the specific provision of
section 5(2)(b) read with section 9(1)(i) and the expenses
made by the assessee without deducting the tax at source
were not permissible keeping in view section 40(a)(i)(B).
The Tribunal deleted the disallowance.

The Madras High Court upheld the decision of the Tribunal
and held as under:

The appeal filed by the Revenue was admitted on the
following substantial questions of law:

‘i) Trial production by machinery kept ready for use can
be considered to be used for the purpose of business to
qualify for depreciation; it would amount to passive use
and would qualify for depreciation.

‘Whether on the facts and in the circumstances of the
case, the Tribunal is right in setting aside the disallowance
made u/s 40(a)(i) for the sum of Rs. 7,29,13,934 by
holding that the income of the non-residents by way of
commission cannot be considered as accrued or arisen
or deemed to accrue or arise in India as the services of
such agents were rendered or utilised outside India and
the commission was also paid outside India?’

ii) Though the assessee’s windmills were said to be
connected with the grid at 2100 hours on 31st March,
1999, the meter reading practically showed 0.01 unit of
power and the A.O. disallowed 50% depreciation claimed
by the assessee on the ground that the machines were
not actually commissioned during the A.Y. 1999-2000.
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The Karnataka High Court upheld the decision of the
Tribunal and held as under:
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‘i) The Supreme Court in the case of CIT vs. Toshoku
Ltd. [1980] 125 ITR 525 (SC) while dealing with nonresident commission agents has held that if no operations
of business are carried out in the taxable territories, the
income accruing or arising abroad through or from any
business connection in India cannot be deemed to accrue
or arise in India.

amount to an offence and satisfy the requirement of that
particular provision under which the prosecution is sought
to be initiated, more so when the prosecution is initiated
by the Income-tax Department which has all the requisite
material in its possession and a preliminary investigation
has been concluded by the Department before filing of the
criminal complaint.

ii) The associated enterprises had rendered services
outside India in the form of placing orders with the
manufacturers who were already outside India. The
commission was paid to the associated enterprises
outside India. No taxing event had taken place within
the territories of India and the Tribunal was justified in
allowing the appeal of the assessee.’

ii) The court taking cognizance of an offence is required to
apply its mind to the allegations made and the applicable
statute and thereafter pass a reasoned order in writing
taking cognizance. It should be apparent from a reading
of the order of cognizance that the requirement of
“sufficient grounds for proceedings” in terms of section
204 of the Code has been complied with. At the time of
taking cognizance, there must be a proper application
of judicial mind to the materials before the court either
oral or documentary, as well as any other information that
might have been submitted or made available to the court.
The test that is required to be applied by the court while
taking cognizance is as to whether on the basis of the
allegations made in the complaint, or on a police report, or
on information furnished by a person other than a police
officer, there is a case made out for initiation of criminal
proceedings. For this purpose, there is an assessment
of the allegations required to be made applying the
law to the facts and thereby arriving at a conclusion by
a process of reasoning that cognizance is required to
be taken. An order of cognizance cannot be abridged,
formatted or formulaic. The order has to make out that
there is a judicial application of mind, since without such
application the same may result in the initiation of criminal
proceedings when it was not required to be so done.
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Confident Projects (India) Pvt. Ltd. and Others.
vs. IT Department
[2021] 433 ITR 147 (Karn)
A.Ys.: 2013-14, 2014-15; Date of order:
28th January, 2021
Ss. 276C, 277 of ITA, 1961 and ss. 202, 204 of
CrPC, 1973

Offences and prosecution: – (a) Wilful attempt to
evade tax – False verification – Delayed payment of
tax does not amount to tax evasion – Misstatement
must be deliberate – Burden of proof on Revenue
to prove that misstatement was deliberately made
to evade tax – Assessee forced to upload return
mentioning tax had been paid because of defect in
software system set up by Income-tax Department
– No offence committed u/s 276C or 277; (b)
Company – Liability of directors – All directors
cannot be proceeded against automatically –
Specific allegation against specific directors
necessary; and (c) Cognizance of offences –
Accused outside jurisdiction of magistrate – Effect
of section 204 of CrPC
Proceedings were initiated by the Income-tax Department
against the petitioner company and its directors for
offences u/s 276C(2) and 277. Summons were issued.
The Karnataka High Court allowed the writ petition filed by
the petitioner company and directors and held as under:
‘i) All the directors of a company cannot be automatically
prosecuted for any violation of the Act. There have to be
specific allegations made against each of the directors
intended to be prosecuted and such allegations should
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iii) The order of taking cognizance is a safeguard in-built
in the criminal justice system so as to avoid malicious
prosecution and frivolous complaints. When a complaint
or a police report or information by a person other than
police officer is placed before the court, the judicial officer
must apply judicious mind coupled with discretion which is
not to be exercised in an arbitrary, capricious, whimsical,
fanciful or casual way.
iv) Cognizance of any offence alleged being one of
commission or omission attracting penal statutes can
be taken only if the allegations made fulfil the basic
requirement of the penal provision. At this point, it is not
required for the court taking cognizance to ascertain the
truth or veracity of the allegation but only to appreciate if
the allegations taken at face value, would amount to the
offence complained of or not. If yes, cognizance could be
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taken, if no, taking cognizance would be refused. The only
manner of ascertaining this is by the manner of recordal
made by the court in the order taking cognizance. The
order passed by the court taking cognizance should
therefore reflect such application of mind to the factual
situation. Mere reference to the provisions in respect
of which offences are alleged to have been committed
would not be in compliance with the requirement of the
statute when there are multiple accused; the order is
required to disclose the application of mind by the court
taking cognizance as regards each accused.
v) Section 202 of the Code of Criminal Procedure, 1973
provides for postponement of issue of process. Section
202 of the Code provides for safeguard in relation to
persons not residing within the jurisdiction of a magistrate,
not to be called or summoned by the court unless
the magistrate were to come to a conclusion that their
presence is necessary and only thereafter issue process
against the accused. The protection u/s 202(2) of the
Code is provided so as to not inconvenience an accused
to travel from outside the jurisdiction of the court taking
cognizance to attend to the matter in that court. Therefore,
before issuing summons to an accused residing outside
the jurisdiction, there has to be application of mind by the
court issuing summons and after conducting an inquiry
u/s 202(2) of the Code the court issuing summons has to
come to a conclusion that such summons are required to
be issued to an accused residing outside its jurisdiction.
vi) In the event of an accused being an individual, if the
accused has temporary residence within the jurisdiction
of the magistrate, again merely because he does not
have a permanent residence, there is no inquiry which is
required to be conducted u/s 202 of the Code. It would,
however, be required for the magistrate in the event of
issuance of summons or process to record why the inquiry
u/s 202 of the Code is not being held. When the accused
has no presence within the jurisdiction of the magistrate
where the offence has been committed, then it would be
mandatory for an inquiry u/s 202 of the Code to be held.

amount of money due to tax deduction at source. Apart
from that, the assessee-company had also made several
payments on account of the Income-tax dues. But on
account of non-availability of funds, the entire amount
could not be paid before the returns were to be uploaded,
more particularly since the last date of filing was 30th
September, 2013 for A.Y. 2013-14 and 30th September,
2014 for A.Y. 2014-15. The assessee had been forced to
upload the returns by mentioning that the entire amount
had been paid since without doing so the returns would not
have been accepted by the software system set up by the
Income-tax Department. Therefore, the statement made
had been forced upon the assessee by the Income-tax
Department and could not be said to be a misstatement
within the meaning and definition thereof u/s 277. There
was no wilful misstatement by the assessee in the
proceedings.
ix) That the order passed by the magistrate did not indicate
any consideration by the magistrate, as required u/s 202.
It could be ex facie seen that the order of the magistrate
did not satisfy the requirement of arriving at a prima facie
conclusion to take cognizance and issue process, let
alone to the accused residing outside the jurisdiction of
the magistrate. The order taking cognizance dated 29th
March, 2016 in both matters was not in compliance with
the requirement of section 191(1)(a) of the Code and
further did not indicate that the procedure u/s 204 of the
Code had been followed. The order dated 29th March,
2016 taking cognizance was not in compliance with
applicable law and therefore was not valid.
x) That admittedly accused No. 6 resided beyond the
jurisdiction of the trial court. It could be seen from the order
dated 29th March, 2016 that there was no postponement
by the magistrate, but as soon as the magistrate received
a complaint he had issued process to accused No. 6 who
was resident outside the jurisdiction of the magistrate. The
magistrate could not have issued summons to petitioner
No. 6 without following the requirements and without
conducting an inquiry u/s 202 of the Code.

vii) Income-tax had been paid and the authorities had
received the necessary taxes. If at all, for the delay, there
could be an interest component which could have been
levied. The delayed payment of Income-tax would not
amount to evasion of tax, so long as there was payment
of tax, more so for the reason that in the returns filed there
was an acknowledgement of tax due to be paid.

xi) The prosecution initiated by the respondent against
the petitioners was misconceived and not sustainable.’

viii) The 26 AS returns indicated payment of substantial

Penalty – Concealment of income – Notice –
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Mohd. Farhan A. Shaikh vs. Dy. CIT
[2021] 434 ITR 1 [Bom (FB)]
Date of order: 11th March, 2021
Ss. 271 and 274 of ITA, 1961
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Essentials of notice – Notice must clearly specify
charges against assessee – Notice in printed form
without deleting inapplicable portions – Not valid
In view of the conflict in the decisions of the Division
Benches of the Bombay High Court, the following question
was referred to the Full Bench.
‘[In] the assessment order or the order made under
sections 143(3) and 153C of the Income-tax Act, [when]
the Assessing Officer has clearly recorded satisfaction
for the imposition of penalty on one or the other, or both
grounds mentioned in section 271(1)(c), [would] a mere
defect in the notice of not striking out the relevant words
[. . .] vitiate the penalty proceedings?’
The Full Bench held as under:
‘i) According to the well-settled theory of precedents every
decision contains three basic ingredients: (i) findings of
material facts, direct and inferential. An inferential finding
of fact is the inference which the judge draws from the
direct or perceptible facts; (ii) statements of the principles
of law applicable to the legal problems disclosed by the
facts; and (iii) judgment based on the combined effect
of (i) and (ii) above. For the purposes of the parties
themselves and their privies, ingredient (iii) is the material
element in the decision for it determines finally their rights
and liabilities in relation to the subject matter of the action.
It is the judgment that stops the parties from reopening
the dispute. However, for the purpose of the doctrine
of precedents, ingredient (ii) is the vital element in the
decision. This indeed is the ratio decidendi.
ii) If the assessment order clearly records satisfaction for
imposing penalty on one or the other, or both grounds,
mentioned in section 271(1)(c) of the Income-tax Act,
1961, does a mere defect in the notice – not striking off
the irrelevant matter – vitiate the penalty proceedings?
It does. The primary burden lies on the Revenue. In the
assessment proceedings, it forms an opinion, prima facie
or otherwise, to launch penalty proceedings against the
assessee. But that translates into action only through
the statutory notice u/s 271(1)(c) read with section 274.
True, the assessment proceedings form the basis for
the penalty proceedings, but they are not composite
proceedings to draw strength from each other. Nor can
each cure the other’s defect. A penalty proceeding is a
corollary; nevertheless, it must stand on its own. These
proceedings culminate under a different statutory scheme
that remains distinct from the assessment proceedings.
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Therefore, the assessee must be informed of the grounds
of the penalty proceedings only through statutory notice.
An omnibus notice suffers from the vice of vagueness.
More particularly, a penal provision, even with civil
consequences, must be construed strictly. And ambiguity,
if any, must be resolved in the affected assessee’s favour.
iii) The Supreme Court in the case of Dilip N. Shroff vs.
Joint CIT [2007] 291 ITR 519 (SC) treats omnibus show
cause notices as betraying non-application of mind and
disapproves of the practice, to be particular, of issuing
notices in printed form without deleting or striking off the
inapplicable parts of that generic notice.’
[CIT vs. Smt. Kaushalya [1995] 216 ITR 660 (Bom)
overruled. CIT vs. Samson Perinchery [2017] 392
ITR 4 (Bom); Pr. CIT vs. Goa Coastal Resorts and
Recreation P. Ltd. [2020] 16 ITR-OL 111 (Bom); Pr. CIT
vs. New Era Sova Mine [2021] 433 ITR 249 (Bom); and
Pr. CIT vs. Goa Dourado Promotions P. Ltd. [2021] 433
ITR 268 (Bom) affirmed.]
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MECTEC vs. Director of Income-Tax
(Investigation)
[2021] 433 ITR 203 (Telangana)
Date of order: 28th December, 2020
S. 132 of ITA, 1961

Search and seizure – Condition precedent –
Reasonable belief that assets in possession of
person would not be disclosed – Application of
mind to facts – Cash seized by police and handed
over to Income-tax Authorities – Subsequent issue
of warrant of authorisation – Seizure and retention
of cash – Invalid
The petitioner in W.P. No. 23023 of 2019 is a proprietary
concern carrying on the business of purchase of
agricultural lands and agricultural products throughout
the country and claims that it has 46 branches at different
places all over the country having an employee strength
of about 300. It also deals as a wholesale trader of
agricultural products, vegetables, fruits and post-harvest
crop activities. The petitioner in W.P. No. 29297 of 2019 is
Vipul Kumar Mafatlal Patel, an employee of the petitioner
in W.P. No. 23023 of 2019.
The petitioner states that it has business transactions
in the State of Telangana also and that it entrusted a
sum of Rs. 5 crores to its employee Vipul Kumar Patel
for its business purposes. The said individual had come
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to Hyderabad with friends, and on 23rd August, 2019
their car, a Maruti Ciaz car bearing No. TS09FA 4948,
was intercepted by the Task Force Police of the State of
Telangana. According to the petitioner, the said employee,
his friends, the cash of Rs. 5 crores together with the
above vehicle and another car and two-wheeler were
detained illegally from 23rd August, 2019 onwards by the
Telangana State Police.
The GPA holder of the petitioners filed on 27th August,
2019 a habeas corpus petition for release of the said
persons, the cash and vehicles in the High Court of
Telangana.
The Task Force Police filed a counter-affidavit in the said
writ petition claiming that the discovery of cash with the
said persons was made on 26th August, 2019 and that the
police had handed over the detenues along with the cash
to the Principal Director of Income-tax, Ayakar Bhavan,
Hyderabad for taking further action against them.
The Telangana High Court allowed the writ petitions and
held as under:
‘i) Admittedly, the Task Force Police addressed a letter
under exhibit P5, dated 26th August, 2019 to the Principal
Director of Income-tax, Ayakar Bhavan, Hyderabad
stating that he is handing over both the cash and the
detenues to the latter and the Deputy Director of Incometax, Unit 1(3), Hyderabad (second respondent in W.P. No.
23023 of 2019) acknowledged receipt of the letter on 27th
August, 2019 and put his stamp thereon.
ii) However, a panchanama was prepared by the second
respondent on 28th August, 2019 (exhibit R8) as if a
search was organised by a search party consisting of
eight persons who are employees of the Income-tax
Department including the second respondent (without
mentioning the place where the alleged search was to be
conducted in the panchanama); that there were also two
panch witnesses, one from Nalgonda District, Telangana
and another from Dabilpura, Hyderabad who witnessed
the search at the place of alleged search; that a warrant
of authorisation dated 28th August, 2019 was issued to the
second respondent u/s 132 to search the place (whose
location was not mentioned in the panchanama) by the
Principal Director of Income-tax (Inv.), Hyderabad; the
search warrant was shown at 9.00 a.m. on 28th August,
2019 to Vipul Kumar Patel who was present at the alleged
place (not mentioned specifically); that a search was
conducted at the place (not mentioned specifically in the
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panchanama); and allegedly the cash of Rs. 5 crores was
seized at that time from his custody.
iii) Section 132 deals with procedure for search and seizure
of cash or gold or jewellery or other valuable things. In
DGIT (Investigation) vs. Spacewood Furnishers Pvt.
Ltd. [2015] 374 ITR 595 (SC) the Supreme Court dealt
with the exercise of power by the competent authority
to issue warrant for authorisation for search and seizure
as follows: The authority must have information in its
possession on the basis of which a reasonable belief can
be founded that: (a) the person concerned has omitted or
failed to produce books of accounts or other documents
for production of which summons or notice had been
issued, or such person will not produce such books of
accounts or other documents even if summons or notice
is issued to him, or such person is in possession of any
money, bullion, jewellery or other valuable article which
represents either wholly or partly income or property
which has not been or would not be disclosed. Such
information must be in the possession of the authorised
official before the opinion is formed. There must be
application of mind to the material and the formation of
opinion must be honest and bona fide. Consideration
of any extraneous or irrelevant material will vitiate the
belief or satisfaction. Mere possession of cash of large
quantity, without anything more, could hardly be said to
constitute information which could be treated as sufficient
by a reasonable person, leading to an inference that it
was income which would not have been disclosed by the
person in possession for the purpose of the Act.
iv) There were no circumstances existing for the Principal
Director (Investigation) to issue any warrant for search or
seizure u/s 132 on 28th August, 2019 when the cash had
been handed over to the Income-tax Department by the Task
Force Police on 27th August, 2019 and therefore the seizure
of the cash from Vipul Kumar Patel by the respondents and
its retention till date was per se illegal. Intimation by the
police to the Income-tax Department on 27th August, 2019
would not confer jurisdiction on the Income-tax Department
to retain and withhold cash, that, too, by issuance of an
invalid search warrant u/s 132; and there was no basis
for the Income-tax Department to invoke the provisions of
sections 132, 132A and 132B since there was no “reason
to believe” that the assessee had violated any provision of
law. In the absence of any rival claim for the cash amount
of Rs. 5 crores by any third party, the respondents could
not imagine a third-party claimant and on that pretext retain
the cash indefinitely from the petitioner, thereby violating
article 300A of the Constitution of India.
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v) For all the aforesaid reasons, the writ petitions are
allowed; the action of the respondents in conducting
panchanama dated 28th August, 2019 and seizing cash
of Rs. 5 crores from Vipul Kumar Patel, employee of the
petitioner in W.P. No. 23023 of 2019, and retaining it till
date is illegal and ultra vires the provisions of the Incometax Act, 1961 and also violative of Articles 14 and 300A
of the Constitution of India; the respondents are directed
PART B

6

to forbear from conducting any further inquiry pursuant
to the said panchanama under the said Act; and they
shall refund within four weeks from the date of receipt
of a copy of this order the said cash of Rs. 5 crores to
the petitioner in W.P. No. 23023 of 2019 with interest at
12% p.a. from 28th August, 2019 till date of payment to the
said petitioner. The respondents shall also pay costs of
Rs. 20,000 to the petitioner in W.P. No. 23023 of 2019.’

IUNREPORTED DECISIONS

Sanjay Aggarwal vs. National Faceless
Assessment Centre, Delhi
[(2021) Writ Petition (C) 5741/2021, Date of
order: 2nd June, 2021 (Delhi High Court)]

Faceless Assessment u/s 144B – Personal hearing
demanded by assessee on receipt of show cause
notice-cum-draft assessment order – No personal
hearing granted – Final assessment order passed
– Liable to be set aside
The petitioner, via a writ petition, challenged the
assessment order dated 28th April, 2021 for the A.Y. 201819 and consequential proceedings. The grievance of the
petitioner is that although a personal hearing was sought,
on account of the fact that the matter was complex and
required explanation, the respondent / Revenue chose
not to accord the same. Thus, the respondent / Revenue
had committed an infraction of the statutory scheme
encapsulated in section 144B.
The petitioner claimed that in respect of the A.Y 2018-19
the return was filed on 27th October, 2018, declaring its
income at Rs. 33,43,690.
On 22nd September, 2019, a notice was issued u/s 143(2)
read with Rule 12E of the Income-tax Rules, 1962,
whereby the petitioner’s return was selected for scrutiny.
Two issues were flagged by the A.O.; first, deductions
made under the head ‘income from other sources’, and
second, the aspect concerning unsecured loans.
A notice u/s 142(1) was served on the petitioner on
6th December, 2020 which was followed by various
communications issued by the respondent / Revenue and
replied by the petitioner.
The respondent / Revenue served a show cause noticecum-draft assessment order dated 13th April, 2021 on the
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petitioner, proposed for a disallowance of Rs. 1,00,26,692
u/s 57. Consequently, a proposal was made to vary the
income, resulting in the enhancement of the declared
income to Rs. 1,33,70,380. The petitioner contended that,
thereafter, several requests were made to the respondent
/ Revenue for grant of personal hearing. However, the
respondent / Revenue did not pay heed to the requests
and proceeded to issue a second show cause notice
along with a draft assessment order dated 23rd April,
2021. Furthermore, the petitioner was directed to file its
response / objections by 23:59 hours of 25th April, 2021.
According to the petitioner, although the time frame for
filing the response / objections to the aforementioned
show cause notice-cum-draft assessment order was very
short, he filed the response / objections on 24th April,
2021. The respondent / Revenue, without according a
personal hearing to the petitioner, passed the impugned
assessment order dated 28th April, 2021. The petitioner
submitted that the impugned assessment order, passed
u/s 143(3) read with section 144B, is contrary to the
statutory scheme incorporated u/s 144B. It is also
contended that such assessment proceedings are non
est in the eyes of the law.
The Revenue contended that the expression used in
clause (vii) of sub-section (7) of section 144B is ‘may’ and
not ‘shall’, and therefore there is no vested right in the
petitioner to claim a personal hearing. Thus, according
to the Revenue, failure to grant personal hearing to the
petitioner did not render the proceedings non est as the
same was not mandatory.
The High Court observed the following facts:
• That prior to the issuance of the show cause notice-cumdraft assessment order dated 23rd April, 2021, a show
cause notice-cum-draft assessment order was issued on
13th April, 2021. Between these two dates, the petitioner
had, on two occasions, asked for personal hearing in the
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matter.
• After the show cause notice-cum draft assessment order
dated 23rd April, 2021 was issued, via which the petitioner
was invited to file his response / objections, the petitioner,
once again, while filing his reply, asked for being accorded
personal hearing in the matter.
Thus, in sum and substance of the requests made, the
petitioner continued to press the respondent / Revenue
to accord him a personal hearing, before it proceeded
to pass the impugned assessment order. According to
the petitioner, the request was made as the matter was
complex and therefore required some explanation.
The Court also observed that the respondent / Revenue
made proposals for varying the income, both via the show
cause notice dated 13th April, 2021 as well as the show
cause notice-cum-draft assessment order dated 23rd
April, 2021. As noticed above, the declared income was
proposed to be substantially varied.

charge of the Regional Faceless Assessment Centre,
under which the concerned unit is set up, may approve
the request for personal hearing referred to in clause (vii)
if he is of the opinion that the request is covered by the
circumstances referred to in sub-clause (h) of clause (xii);
…………
(xii) the Principal Chief Commissioner or the Principal
Director General, in charge of the National Faceless
Assessment Centre shall, with the prior approval of
the Board, lay down the standards, procedures and
processes for effective functioning of the National
Faceless Assessment Centre, Regional Faceless
Assessment Centres and the unit setup, in an automated
and mechanised environment, including format, mode,
procedure and processes in respect of the following,
namely:—
………..
(h) circumstances in which personal hearing referred to in
clause(viii) shall be approved;
[Emphasis]

The Court referred to the provision of section 144B as to
why the Legislature had provided a personal hearing in
the matter:
‘144B. Faceless assessment –
(1)…………
(7) For the purposes of faceless assessment —
………….
(vii) in a case where a variation is proposed in the draft
assessment order or final draft assessment order or
revised draft assessment order, and an opportunity is
provided to the assessee by serving a notice calling upon
him to show cause as to why the assessment should not
be completed as per such draft or final draft or revised
draft assessment order, the assessee or his authorised
representative, as the case may be, may request for
personal hearing so as to make his oral submissions or
present his case before the income-tax authority in any
unit;
(viii) the Chief Commissioner or the Director General, in

The Court observed that a perusal of clause (vii) of
section 144B(7) would show that liberty has been given
to the assessee, if his / her income is varied, to seek a
personal hearing in the matter. Therefore, the usage of
the word ‘may’ cannot absolve the respondent / Revenue
from the obligation cast upon it to consider the request
made for grant of personal hearing. Besides this,
under sub-clause (h) of section 144B(7)(xii) read with
section144B(7)(viii), the respondent / Revenue has been
given the power to frame standards, procedures and
processes for approving the request made for according
personal hearing to an assessee who makes a request
qua the same. The Department counsel informed the
court that there are no such standards, procedures and
processes framed yet.
Therefore, in the facts and circumstances of the case,
it was held that it was incumbent upon the respondent /
Revenue to accord a personal hearing to the petitioner.
The impugned order was set aside.

Overnight success is almost always a myth. Half of this industry is luck,
and the other half is the refusal to quit
— Victoria Schwab
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DCIT vs. Pepsi Foods Ltd.
(2021) 433 ITR 295 (SC)

Stay – Stay of recovery of demand pending disposal
of appeal by the Income Tax Appellate Tribunal –
The third proviso to section 254(2A) of the Incometax Act, introduced by the Finance Act, 2008, is
both arbitrary and discriminatory and therefore
liable to be struck down as offending Article 14
of the Constitution of India – Consequently, the
third proviso to section 254(2A) will now be read
without the word ‘even’ and the words ‘is not’
after the words ‘delay in disposing of the appeal’
– Any order of stay shall stand vacated after the
expiry of the period or periods mentioned in the
section only if the delay in disposing of the appeal
is attributable to the assessee
The respondent-assessee, an Indian company
incorporated on 24th February, 1989, was engaged in the
business of manufacture and sale of concentrates, fruit
juices, processing of rice and trading of goods for exports.
The assessee was a group company of the multinational
Pepsico Inc., a company incorporated and registered in
the USA. It merged with Pepsico India Holdings Pvt. Ltd.
w.e.f. 1st April, 2010 in terms of a scheme of arrangement
duly approved by the Punjab and Haryana High Court. On
30th September, 2008, a return of income was filed for the
assessment year 2008-2009 declaring a total income of
Rs. 92,54,89,822. A final assessment order was passed
on 19th October, 2012 which was adverse to the assessee.
Aggrieved by this order, the assessee filed an appeal
before the Income Tax Appellate Tribunal on 29th April,
2013. On 31st May, 2013 a stay of the operation of the
order of the A.O. was granted by the Tribunal for a period
of six months. This stay was extended till 8th January, 2014
and continued being extended until 28th May, 2014. Since
the period of 365 days as provided in section 254(2A)
was to end on 30th May, 2014 beyond which no further
extension could be granted, the assessee, apprehending
coercive action from Revenue, filed a writ petition before
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the Delhi High Court on 21st May, 2014 challenging
the constitutional validity of the third proviso to section
254(2A). By a judgment dated 19th May, 2015, the Delhi
High Court struck down that part of the third proviso to
section 254(2A) which did not permit the extension of a
stay order beyond 365 days even if the assessee was not
responsible for delay in hearing the appeal.
The Supreme Court noted that the genesis of the stay
provision contained in section 254 was in the celebrated
judgment of this Court in Income Tax Officer vs. M.K.
Mohammed Kunhi (1969) 2 SCR 65. In this judgment,
section 254, as originally enacted, came up for
consideration before this Court. After setting out section
254(1), the Supreme Court referred to Sutherland,
Statutory Construction (3rd Edn., Articles 5401 and 5402)
and then held that the power which has been conferred
by the said section on the Appellate Tribunal with the
widest possible amplitude must carry with it, by necessary
implication, all powers incidental and necessary to make
the exercise of such power fully effective. The Supreme
Court recognised that orders of stay prevent the appeal,
if ultimately successful, from being rendered nugatory or
futile, and are granted only in deserving and appropriate
cases.
The Supreme Court further noted that this judgment
was followed for many decades, the Appellate Tribunal
granting stay without being constrained by any time limit.
However, by Finance Act, 2001 (w.e.f. 1st June, 2001),
two provisos were introduced to section 254(2A) to
provide that where, in an appeal filed by the assessee,
the Appellate Tribunal passes an order granting stay, the
Tribunal shall hear and decide such appeal within 180
days from the date of passing such order granting stay,
failing which the stay granted shall be vacated after the
expiry of the aforesaid period.
Realising that a hard and fast provision which was
directory so far as the disposal of appeal was concerned,
but mandatory so far as vacation of the stay order was
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concerned, would lead to great hardship, the Legislature
stepped in again and amended section 254(2A) vide
Finance Act, 2007 (w.e.f. 1st June, 2007), to further
provide that where such an appeal is not disposed of
within the aforesaid period of stay, the Appellate Tribunal
may extend the period of stay or pass an order of stay for
a further period or periods as it thinks fit where the delay
in disposing the appeal is not attributable to the assessee;
however, the aggregate period of the stay originally
allowed and the period or periods subsequently extended
in any case shall not exceed 365 days.
The Supreme Court noted that the aforementioned
provision (as amended by the Finance Act, 2007) became
the subject matter of challenge before the Bombay High
Court in Narang Overseas Pvt. Ltd. vs. ITAT (2007)
295 ITR 22. The Bombay High Court, after referring to
the judgment in Mohammed Kunhi (Supra), held that
Parliament clearly intended that such appeals should be
disposed of at the earliest. However, the object was not to
defeat the vested right of appeal in an assessee, whose
appeal could not be disposed of not on account of any
omission or failure on his part, but either the failure of the
Tribunal or the acts of Revenue resulting in non-disposal
of the appeal within the extended period as provided. The
High Court then referred to the judgment of this Court
in Commissioner of Customs & Central Excise vs.
Kumar Cotton Mills (2005) 13 SCC 296, which dealt with
a similar provision contained in the Central Excise Act,
1944, namely, section 35C(2A), and then held that the
third proviso has to be read as a limitation on the power
of the Tribunal to continue interim relief in a case where
the hearing of the appeal has been delayed for acts
attributable to the assessee.
Further, the Court pointed out that close on the heels of
this judgment, section 254(2A) was again amended, this
time by the Finance Act, 2008 (w.e.f. 1st October, 2008), to
provide that the aggregate period originally allowed and
the period or periods so extended or allowed shall not, in
any case, exceed 365 days even if the delay in disposing
of the appeal is not attributable to the assessee.
The Supreme Court also noted that the amended
provision came to be considered by a Division Bench of
the Delhi High Court in Commissioner of Income Tax
vs. M/s Maruti Suzuki (India) Ltd. (2014) 362 ITR 215.
The constitutional validity of the said provision had not
been challenged, as a result of which the Delhi High Court
interpreted the third proviso to section 254(2A) as follows:
(i) In view of the third proviso to section 254(2A) of the Act
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substituted by the Finance Act, 2008 with effect from 1st
October, 2008, the Tribunal cannot extend stay beyond
the period of 365 days from the date of the first order of
stay.
(ii) In case default and delay is due to a lapse on the part of
the Revenue, the Tribunal is at liberty to conclude hearing
and decide the appeal, if there is likelihood that the third
proviso to section 254(2A) would come into operation.
(iii) The third proviso to section 254(2A) does not bar or
prohibit the Revenue or Departmental representative from
making a statement that they would not take coercive
steps to recover the impugned demand and, on such
statement being made, it will be open to the Tribunal to
adjourn the matter at the request of the Revenue.
(iv) An assessee can file a writ petition in the High Court
pleading and asking for stay and the High Court has
power and jurisdiction to grant stay and issue directions
to the Tribunal as may be required. Section 254(2A) does
not prohibit / bar the High Court from issuing appropriate
directions, including granting stay of recovery.
The Supreme Court further noted that close upon the
heels of the judgment in Maruti Suzuki (Supra), the
Gujarat High Court in DCIT vs. Vodafone Essar Gujarat
Ltd. (2015) 376 ITR 23, while disagreeing with the view
taken in Maruti Suzuki (Supra), interpreted the third
proviso to section 254(2A) and held that the extension
of stay beyond the total period of 365 days from the date
of grant of initial stay would always be subject to the
subjective satisfaction of the learned Appellate Tribunal
and on an application made by the assessee-appellant
to extend stay and on being satisfied that the delay in
disposing of the appeal within a period of 365 days from
the date of grant of initial stay is not attributable to the
appellant-assessee.
Coming to the impugned judgment in M/s Pepsi Foods
Ltd. vs. ACIT (2015) 376 ITR 87, the Supreme Court noted
that it dealt with the challenge to the constitutional validity
of the third proviso to section 254(2A) as amended by the
Finance Act, 2008. The Delhi High Court, after setting out
the Bombay High Court judgment in Narang Overseas
(Supra), and then referring to the previous judgment of
the Delhi High Court in Maruti Suzuki (Supra), held that
the assessees who, after having obtained stay orders and
by their conduct delay the appeal proceedings, have been
treated in the same manner in which assessees who have
not, in any way, delayed the proceedings in the appeal.
The two classes of assessees are distinct and cannot
be clubbed together. This clubbing together has led to
hostile discrimination against the assessees to whom the
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delay is not attributable. Therefore, the insertion of the
expression - ‘even if the delay in disposing of the appeal is
not attributable to the assessee’ - by virtue of the Finance
Act, 2008 violates the non-discrimination Clause of Article
14 of the Constitution of India.
The object that appeals should be heard expeditiously and
that assessees should not misuse the stay orders granted
in their favour by adopting delaying tactics is not at all
achieved by the provision as it stands. On the contrary,
the clubbing together of ‘well-behaved’ assessees and
those who cause delay in the appeal proceedings is itself
violative of Article 14 of the Constitution and has no nexus
or connection with the object sought to be achieved. The
said expression introduced by the Finance Act, 2008 is,
therefore, struck down as being violative of Article 14
of the Constitution of India. This would revert us to the
position of law as interpreted by the Bombay High Court
in Narang Overseas (Supra). Consequently, it was held
that where the delay in disposing of the appeal is not
attributable to the assessee, the Tribunal has the power
to grant extension of stay beyond 365 days in deserving
cases.
The Supreme Court, after referring to a plethora of
judgments, held that there can be no doubt that the third
proviso to section 254(2A), introduced by the Finance
Act, 2008, would be both arbitrary and discriminatory and,
therefore, liable to be struck down as offending Article 14
of the Constitution of India. First and foremost, as has
correctly been held in the impugned judgment, unequals
are treated equally in that no differentiation is made by the
third proviso between the assessees who are responsible
for delaying the proceedings and those who are not so
responsible. This is a little peculiar in that the Legislature
itself has made the aforesaid differentiation in the second
proviso to section 254(2A), making it clear that a stay
order may be extended up to a period of 365 days upon
satisfaction that the delay in disposing of the appeal is
not attributable to the assessee. Ordinarily, the Appellate
Tribunal, where possible, is to hear and decide appeals
within a period of four years from the end of the financial

year in which such appeal is filed. It is only when a stay
of the impugned order before the Appellate Tribunal is
granted that the appeal is required to be disposed of
within 365 days.
So far as the disposal of an appeal by the Appellate
Tribunal is concerned, this is a directory provision.
However, so far as vacation of stay on expiry of the said
period is concerned, this condition becomes mandatory
as far as the assessee is concerned. The object sought
to be achieved by the third proviso to section 254(2A)
is without doubt the speedy disposal of appeals in
cases in which a stay has been granted in favour of the
assessee. But such object cannot itself be discriminatory
or arbitrary. Since the object of the third proviso is the
automatic vacation of a stay that has been granted on the
completion of 365 days, whether or not the assessee is
responsible for the delay caused in hearing the appeal,
such object being itself discriminatory, is liable to be
struck down as violating Article 14 of the Constitution
of India. Besides, the said proviso would result in the
automatic vacation of a stay upon the expiry of 365 days
even if the Appellate Tribunal could not take up the appeal
in time for no fault of the assessee. Further, vacation of
stay in favour of the Revenue would ensue even if the
Revenue is itself responsible for the delay in hearing the
appeal. In this sense, the said proviso is also manifestly
arbitrary being a provision which is capricious, irrational
and disproportionate so far as the assessee is concerned.
The Supreme Court concluded that the law laid down
by the impugned judgment of the Delhi High Court
in M/s Pepsi Foods Ltd. (Supra) was correct. As a
consequence, the judgments of the various High Courts
which followed the aforesaid declaration of law are
also correct. Consequently, the third proviso to section
254(2A) will now be read without the word ‘even’ and the
words ‘is not’ after the words ‘delay in disposing of the
appeal’. Any order of stay shall stand vacated after the
expiry of the period or periods mentioned in the section
only if the delay in disposing of the appeal is attributable
to the assessee.

In your prayers substitute “protect us from evil” with “protect us
from those who improve things for a salary”
— Nassim Nicholas Taleb
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Chartered Accountants

IMPACT OF WAIVER OF LOAN ON DEPRECIATION CLAIM
ISSUE FOR CONSIDERATION
When a loan taken for acquiring a depreciable capital
asset or a part of the purchase price of such capital asset
is waived in a year subsequent to the year of acquisition,
an issue that arises with respect to waiver of loan or
part of the purchase price is whether the depreciation
claimed in the past on that portion of the cost of the asset
which represents the waiver of the purchase price, or
which had been met from the loan waived, can be added
/ disallowed u/s 41(1) / 43(6) in the year in which that
amount of the loan / purchase price has been waived,
and whether the written down value (WDV) of the block
of the assets concerned needs to be reworked so as to
reduce it by the amount of loan / purchase price waived.
The Hyderabad Bench of the Tribunal has held that while
section 41(1) would not apply, the depreciation claimed in
the past needs to be added as income and the WDV is
also required to be reworked in such a case. As against
this, the Bengaluru Bench of the Tribunal has held that
waiver of loan taken to acquire a depreciable asset does
not have any consequences in the year in which the loan
has been waived off, insofar as claim of depreciation is
concerned.

BINJRAJKA STEEL TUBES LTD.’s CASE
The issue had earlier come up for consideration of the
Hyderabad Bench of the Tribunal in the case of Binjrajka
Steel Tubes Ltd. vs. ACIT 130 ITD 46.
In this case, the assessee had purchased certain
machinery from M/s Tata SSL Ltd. for a total consideration
of Rs. 6 crores. Since the machinery supplied was found
to be defective, the matter was taken up with the supplier
for replacement and after protracted correspondence
and a legal battle, the supplier agreed to an out-of-court
settlement. As per this settlement, the liability of the
assessee which was payable to the supplier to the extent
of Rs. 2 crores was waived.
During the previous year relevant to assessment year
2005-06, the assessee gave effect to this settlement in its
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books of accounts by reducing the cost of machinery by
Rs. 2 crores. Consequently, the depreciation for the year
had also been adjusted, including withdrawal of excess
charged depreciation of earlier years amounting to Rs.
1,19,01,058. While making the assessment, the A.O.
added back the amount of Rs. 2 crores as income of the
assessee u/s 41(1), and this was confirmed by the CIT(A).
Before the Tribunal, the assessee submitted that the
remission of liability of Rs. 2 crores which was written
back was not taxable u/s 41(1) because cessation of
liability was towards a capital cost of asset and, hence, it
was a capital receipt. On the other hand, the Department
argued that the assessee had claimed the depreciation
on Rs. 6 crores from the year of acquisition of the asset.
From the date of inception of the asset, depreciation was
allowed by the Department on the block of assets, and
when the assessee received any amount as benefit by
way of reduction of cost of acquisition, the amount of
benefit had to be offered for taxation as per the provisions
of section 41(1).
The Tribunal referred to the provisions of section 41(1) and
held that it could be invoked only where any allowance or
deduction had been made in the assessment for any year
in respect of loss, expenditure or trading liability incurred by
the assessee, and subsequently, during any previous year,
the assessee had obtained any amount or some benefit
with respect to such loss, expenditure or trading liability.
The benefit of depreciation obtained by the assessee in
the earlier years could not be termed as an allowance or
expenditure claimed by the assessee in the earlier years.
Hence, any recoupment received by the assessee on this
count could not be taxed u/s 41(1). Accordingly, the Tribunal
rejected the Revenue’s contention that the assessee had
obtained the benefit of depreciation in the earlier years as
allowance in respect of expenditure incurred by it when
it bought the plant and machinery and the Rs. 2 crores
liability waived by the supplier of the machinery in the year
under consideration was liable to be taxed as deemed
income within the purview of section 41(1).
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Though the issue raised before the Tribunal was only with
regard to the taxability of the amount waived u/s 41(1), it
further dealt with the issue of adding back of depreciation
which was already claimed on the said amount. For the
purpose of dealing with the said issue of disallowance of
depreciation which was not raised before it, the Tribunal
placed reliance on the decision of the Calcutta High Court
in the case of Steel Containers Ltd. vs. CIT [1978]
112 ITR 995, wherein it was held that when the Tribunal
finds that disallowance of a particular expenditure by the
authorities below is not proper, it is competent to sustain
the whole or part of the disputed disallowance under a
different section under which it is properly so disallowable.
On the merits of the issue of disallowance of depreciation,
the Tribunal held that depreciation already allowed
in past years on the amount which was waived by the
supplier under the settlement with the assessee had to be
withdrawn and added back in the year under consideration,
as otherwise, the assessee would get double benefit
which was not justified. Accordingly, the A.O. was directed
to add the amount of depreciation claimed in past years
on the amount of Rs. 2 crores as income u/s 28(iv) as the
value of benefit arising from the business. After reducing
the said amount of depreciation granted earlier from the
amount of Rs. 2 crores, the Tribunal further directed that
the balance amount was to be reduced from the closing
WDV of the block of assets, without giving any reasoning
or relying on any relevant provision of the Act.

AKZO NOBEL COATINGS INDIA (P) LTD.’s
CASE
The issue, thereafter, came up for consideration before
the Bengaluru Bench of the Tribunal in the case of Akzo
Nobel Coatings India (P) Ltd. vs. DCIT (2017) 139 ITD
612.
In this case, the assessee acquired plant and machinery
for its Hoskote plant in April, 1996. Since the assessee
could not obtain approval from the RBI for making payment
to the supplier, ultimately CEL, UK, one of the group
companies, made the payment for the machinery to the
suppliers. Thus, the funds for supply of machinery which
were originally payable by the assessee to the suppliers
became payable by the assessee to CEL, UK. Later, CEL,
UK was taken over by Akzo International BV. As a part of
the business restructuring and because of the absence
of RBI approval for making remittances of monies due
for supply of machinery, and taking note of the business
exigency, Akzo International BV decided to waive the
money payable in respect of supply of machineries to the
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assessee. Thus, the assessee was the beneficiary of the
waiver of loan to the extent of Rs. 13,48,09,000.
This waiver of the loan took place in April, 2000. The
benefit as a result of the waiver was shown in the books of
accounts of the assessee in the balance sheet as a capital
receipt not chargeable to tax. The assessee had claimed
depreciation on those machineries from the A.Y. 199798 onwards. The fact of waiver of the amount payable
by the assessee came to the knowledge of the A.O. in
the course of assessment proceedings for the A.Y. 200405. Thereafter, action was initiated u/s 148 to reduce the
WDV of the relevant block of assets and withdraw the
depreciation already granted to the assessee in the past.
According to the A.O., on the waiver of loan by the parent
company, the WDV of the plant and machinery had to be
reworked by reducing from the opening WDV, the amount
of loan which had been waived by the parent company,
viz., a sum of Rs. 13,48,09,000. The A.O., accordingly,
worked out the depreciation allowable on plant and
machinery by reducing the WDV on which depreciation
had to be allowed for A.Y. 2001-02. A similar exercise
of reworking the amount of the WDV and resultant
depreciation thereon was made for the subsequent years
as well.
On appeal by the assessee, the CIT(A) took the view
that the entire waiver of the loan cannot be reduced from
the WDV of the block of assets. He held that the whole
of the original cost cannot be reduced from the opening
WDV as on 1st April, 2001. This was on the basis that the
provisions of section 43(6) did not envisage reduction of
cost of assets in the guise of disallowance of depreciation.
He, accordingly, directed the A.O. to reduce only the WDV
of the assets concerned, i.e., Rs. 4,73,32,812, and not
the whole of the original cost. The assessee as well as
the Revenue filed appeals before the Tribunal against the
order of the CIT(A) giving partial relief.
Before the Tribunal, the assessee contended that only
those adjustments which have been provided u/s 43(6)(c)
could be made to the WDV of the block of assets. Since
no assets were sold, discarded, demolished or destroyed,
the amount of loan waived by the supplier of machinery
could not be reduced. The assessee relied upon the
decision of the Supreme Court in the case of CIT vs. Tata
Iron & Steel Co. Ltd. [1998] 231 ITR 285, wherein the
Supreme Court held that the manner of repayment of loan
availed by an assessee for the purchase of an asset on
which depreciation is claimed cannot have any impact
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on allowing depreciation on such assets. It was also
submitted that Explanation 10 to section 43(1) would not
apply to the present case, because the amount waived
by the parent company cannot be said to be the cost of
the asset met directly or indirectly by any authority in the
form of ‘subsidy or grant or reimbursement’. On the other
hand, Revenue pleaded to restore the order of the A.O.
The Tribunal held that the only way by which the WDV on
which depreciation is to be allowed as per the provisions
of section 32(1)(ii) can be altered is as per the situation
referred to in section 43(6)(c)(i), A and B, i.e., increased
by the actual cost of any asset falling within that
block, acquired during the previous year and reduced
by the monies payable in respect of any asset
falling within that block, which is sold or discarded or
demolished or destroyed during that previous year
together with the amount of the scrap value, if any. In the
present case, neither was there purchase of the relevant
assets during the previous year, nor was there sale,
discarding or demolition or destruction of those assets
during the previous year. The relevant assets continued
to be owned and used by the assessee. Therefore,
these provisions could not have been resorted to for the
purpose of making adjustments to the WDV of the block
as made by the A.O.
Examining the applicability of the provisions of Explanation
10 to section 43(1), which provide for reduction of cost
under certain circumstances, the Tribunal held that they
would apply only when there was a subsidy or grant
or reimbursement. In the present case, there was no
subsidy or grant or reimbursement. There was only a
waiver of the amounts due for purchase of machinery,
which did not fall within the scope of any of the aforesaid
expressions used in Explanation 10. Even otherwise,
section 43(1) was applicable only in the year of purchase
of machinery and in the case before the Tribunal, the
purchase of the machinery in question was not in A.Y.
2001-02. Therefore, the actual cost which had already
been recognised in the books in the A.Y. prior to A.Y.
2001-02 could not be disturbed in A.Y. 2001-02.
The Tribunal pointed out that there was a lacuna in the
law as the assessee on the one hand got the waiver of
monies payable on purchase of machinery and claimed
such receipt as not taxable because it was a capital
receipt. On the other hand, the assessee claimed
depreciation on the value of the machinery for which it
did not incur any cost. Thus, the assessee was benefited
both ways.
70

As per the law as it prevailed as on date, the Revenue
was without any remedy. The only way that the Revenue
could remedy the situation was that it had to reopen the
assessment for the year in which the asset was acquired
and fall back on the provisions of section 43(1), which
provided that actual cost means the actual cost of the
assets to the assessee. Even this could be done only
after the waiver of the loan which was used to acquire
machinery. By that time if the assessments for that A.Y.
got barred by time, the Revenue was without any remedy.
Even the provisions of section 155 did not provide for any
remedy to the Revenue in this regard.
The Tribunal also relied on the decision of the Supreme
Court in the case of Tata Iron & Steel Co. Ltd. (Supra)
wherein a view had been taken that repayment of loan
borrowed by an assessee for the purpose of acquiring an
asset had no relevance to the cost of assets on which
depreciation has to be allowed.

OBSERVATIONS
There is a distinction in the facts between the two
decisions – in Binjrajka Steel Tubes case (Supra), the
waiver was a part of the purchase price itself by the seller
of the machinery, while in the Akzo Nobel Coatings
case, it was a waiver of the loan extended by a group
company. The issue really is whether the cost of the
asset can undergo a change in a subsequent year, due to
waiver of a part of the purchase price, or a loan taken to
acquire the asset, whether such waiver is to be ignored or
given effect to, and when and how the effect is to be given
for such change in the cost of the asset.
The claim of depreciation is governed by the provisions
of section 32. It allows a deduction of an amount to be
calculated at prescribed percentage on the WDV of the
block of assets. Section 43(6)(c) defines the expression
‘written down value’ with respect to a block of assets and
it reads as under:
(6) ‘written down value’ means –
(c) in the case of any block of assets, (i) in respect of any previous year relevant to the
assessment year commencing on the 1st day of April,
1988, the aggregate of the written down values of all the
assets falling within that block of assets at the beginning
of the previous year and adjusted, (A) by the increase by the actual cost of any asset falling
within that block, acquired during the previous year;
(B) by the reduction of the moneys payable in respect
of any asset falling within that block, which is sold or
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discarded or demolished or destroyed during that previous
year together with the amount of the scrap value, if any,
so, however, that the amount of such reduction does
not exceed the written down value as so increased;
and…………………..
The WDV of the block of assets is required to be
determined only in the manner as provided in section
43(6)(c). Nothing can be added to it and nothing can be
reduced from it which has not been provided for in the
aforesaid provision. The aforesaid provision leaves no
scope for any reduction in the WDV of any block of assets
for any reasons other than the sale, discarding, demolition
or destruction of the assets falling within that block.
Thus, once the actual cost of any asset has been added
to the WDV of the block of assets, no further adjustments
have been provided for in the Act to reduce the amount
of that actual cost in any later year on the ground that
the loan taken to pay that cost or a part of the purchase
price has been waived off. In the absence of any such
provision under the Act allowing reduction of the WDV of
the block of assets on account of waiver of loan taken or
part of purchase price for acquiring the assets forming
part of that block of assets, no adjustment could have
been made for giving effect to the benefits derived by the
assessee on account of such a waiver by revising the
amount of WDV.
This leads us to the issue whether on account of waiver
of the loan from which that asset was acquired it can be
said that the ‘actual cost’ of the asset which was added
to the WDV of the block of assets has now undergone a
change and, therefore, the adjustment is required to be
made to give effect to the revised amount of the ‘actual
cost’. In this regard, attention is drawn to the decision of
the Supreme Court in the case of Tata Iron & Steel Co.
Ltd. (Supra); the relevant extract from it is reproduced
below:
Coming to the question raised, we find it difficult to
follow how the manner of repayment of loan can affect
the cost of the assets acquired by the assessee. What
is the actual cost must depend on the amount paid by
the assessee to acquire the asset. The amount may have
been borrowed by the assessee, but even if the assessee
did not repay the loan, it will not alter the cost of the
asset. If the borrower defaults in repayment of a part of
the loan, the cost of the asset will not change. What has
to be borne in mind is that the cost of an asset and the
cost of raising money for purchase of the asset are two
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different and independent transactions. Even if an asset is
purchased with non-repayable subsidy received from the
Government, the cost of the asset will be the price paid by
the assessee for acquiring the asset. In the instant case,
the allegation is that at the time of repayment of loan,
there was a fluctuation in the rate of foreign exchange
as a result of which the assessee had to repay a much
lesser amount than he would have otherwise paid. In
our judgment, this is not a factor which can alter the cost
incurred by the assessee for purchase of the asset. The
assessee may have raised the funds to purchase the
asset by borrowing but what the assessee has paid for it
is the price of the asset. That price cannot change by any
event subsequent to the acquisition of the asset. In our
judgment, the manner or mode of repayment of the loan
has nothing to do with the cost of an asset acquired by the
assessee for the purpose of his business.
Relying on the aforesaid decision of the Supreme Court,
the Kerala High Court in the case of Cochin Co. (P) Ltd.
184 ITR 230 (Supra) while dealing with the same issue
of adjustment to the actual cost consequent to waiver of
loan, held as under:
The Tribunal has categorically found that Atlanta Corpn.
is only a financier and when Atlanta Corpn. wrote off the
liability of the assessee, it cannot be said in retrospect
that the cost of the assessee to any part of the machinery
purchased in 1968 was met by Atlanta Corpn. The Tribunal
held that the remission of liability by Atlanta Corpn. long
after the liability was incurred, cannot be relied on to
hold that Atlanta Corpn. met directly or indirectly part of
the cost of the machinery of the assessee purchased
as early as 1968. As per section 43(7), if the cost of the
asset is met directly or indirectly, at the time of purchase
of the machinery, by any other person or authority, to that
extent the actual cost of the asset to the assessee will
stand reduced. But it is a far cry to state that though at
the time of purchase of the machinery, no person met
the cost either directly or indirectly, if, long thereafter a
debt incurred in that connection is written off, it could be
equated to a position that the financier met part of the cost
of the asset to the assessee. We are unable to accept the
plea that the remission of liability by Atlanta Corpn. can, in
any way, be said to be one where the Corpn. met directly
or indirectly the cost of the asset to the assessee.
Thus, the ‘actual cost’ of the asset does not undergo any
change due to waiver of the loan obtained to acquire
that asset. Explanation 10 to section 43(1) has limited
applicability when the subsidy, grant or reimbursement is
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involved. The waiver of loan in no way can be equated
with the subsidy, grant or reimbursement.
The next issue then is whether change in cost on account
of price difference has any effect. The Supreme Court, in
the case of CIT vs. Arvind Mills Ltd. 193 ITR 255, held
as under:
‘On strict accountancy principles, the increase or
decrease in liability towards the actual cost of an asset
arising from exchange fluctuation can be adjusted in
the accounts of the earlier year in which the asset was
acquired (if necessary, by reopening the said accounts).
In that event, the accounts of that earlier year as well
as subsequent years will have to be modified to give
effect to variations in depreciation allowances
consequent on the re-determination of the actual cost.
However, though this is a course which is theoretically
advisable or precise, its adoption may create a lot of
practical difficulties. That is why the Institute of Chartered
Accountants gave an option to business people to make
a mention of the effect of devaluation by way of a note
on the accounts for the earlier year in case the balance
sheet in respect thereof has not yet been finalised but
actually to give effect to the necessary adjustments in
the subsequent years instead of reopening the closed
accounts of the earlier year.
So far as depreciation allowance is concerned, under
section 32, read with section 43(1) and (6) of the Act,
the depreciation is to be allowed on the actual cost of
the asset less all depreciation actually allowed in respect
thereof in earlier year. Thus, where the cost of the asset
subsequently goes up because of devaluation, whatever
might have been the position in the earlier year, it is
always open to the assessee to insist and for the ITO to
agree that the written down value in the year in which the
increased liability has arisen should be taken on the basis
of the increased cost minus depreciation earlier allowed
on the basis of the old cost. The written down value and
allowances for subsequent years will be calculated on this
footing. In other words, though the depreciation granted
earlier will not be disturbed, the assessee will be able
to get a higher amount of depreciation in subsequent
years on the basis of the revised cost and there will be
no problem.
,,,,,,,,,,,,,
To obviate all these doubts and difficulties, section 43A
was enacted.
…………………….
We also find it difficult to find substance in the second
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argument of Shri Salve that sub-section (1) was inserted
only to define the year in which the increase or decrease
in liability has to be adjusted. It is no doubt true that but
for the new section, various kinds of arguments could
have been raised regarding the year in which such liability
should be adjusted. But, we think, arguments could also
have been raised as to whether the actual cost calls for
any adjustment at all in such a situation. It could have
been contended that the actual cost can only be the
original purchase price in the year of acquisition of the
asset and that, even if there is any subsequent increase
in the liability, it cannot be added to the actual cost at
any stage and that, for the purposes of all the statutory
allowances, the amount of actual cost once determined
would be final and conclusive. Also, section 43A provides
for a case in which, as in the present case, the assessee
has completely paid for the plant or machinery in foreign
currency prior to the date of devaluation but the variation
of exchange rate affects the liability of the assessee (as
expressed in Indian currency) for repayment of the whole
or part of the monies borrowed by him from any person
directly or indirectly in any foreign currency specifically for
the purposes of acquiring the asset. It is a moot question
as to whether in such a case, on general principles, the
actual cost of the assessee’s plant or machinery will be
the revised liability or the original liability. This is also a
situation which is specifically provided for in the section.
It may not, therefore, be correct to base arguments on an
assumption that the figure of actual cost has necessarily
to be modified for purposes of development rebate
or depreciation or other allowances and that the only
controversy that can arise will be as to the year in which
such adjustment has to be made. In our opinion, we need
not discuss or express any concluded opinion on either of
these issues.’
The Supreme Court has therefore pointed out the situation
in the absence of section 43A, which provision applies
only to foreign exchange fluctuations. The identical logic
would apply to other changes in cost, if such difference in
cost is on account of difference in purchase price. In the
absence of any specific provision similar to section 43A,
any adjustment in cost would not be possible.
Further, the logic applied by the Tribunal in Binjrajka’s
case to the effect that write-back of depreciation is a
benefit derived by the assessee on waiver of the purchase
price, and is therefore taxable u/s 28(iv), does not seem
to be justified. A depreciation is only an allowance, and
Continued on Page 76
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Ind AS/IGAAP–INTERPRETATION AND
PRACTICAL APPLICATION
DOLPHY D’SOUZA

Chartered Accountant

EVALUATING AN AGREEMENT –
LEASE VS. IN-SUBSTANCE PURCHASE
INTRODUCTION
In some situations, a lease may effectively represent an
in-substance purchase. The distinction between a lease
and an in-substance purchase may have a significant
impact with respect to the accounting, if variable payments
are involved as well as with respect to presentation and
disclosures. This distinction is critical in the case of
aircraft, ships, etc. This article delves into this issue and
provides relevant guidance.

FACTS
Consider the following fact pattern:
1. As per local safety legislation, Machine X can be used
only for ten years, after which it must be sold to recyclers
for scrapping.
2. Ze Co (hereinafter referred to as ‘Lessee’) acquires
Machine X on lease for a non-cancellable lease term of
ten years from Ed Co (hereinafter referred to as ‘Lessor’).
3. Fixed lease payments are made at the beginning of
each year over the lease term. There are no variable
lease payments.
4. As per the lease agreement, the Lessee has an option
to buy Machine X at INR 1,000 at the end of the tenth year.
5. The legal title of Machine X is transferred to the Lessee
at the end of the tenth year, if the Lessee exercises the
option to purchase Machine X.
6. The fair value of Machine X if it is to be sold as scrap is
likely to be several times more than INR 1,000.
7. The Lessor is not responsible for any malfunctioning of
the Machine X during the lease period.

Conclusion and is reproduced below. It may be noted
that Ind AS 116 Leases does not include any Basis of
Conclusion, but the Basis of Conclusion under IFRS can
be applied as the best available guidance.
IFRS 16 Basis of Conclusion
BC138 The IASB considered whether to include
requirements in IFRS 16 to distinguish a lease from the
sale or purchase of an asset. The IFRS Interpretations
Committee had received questions about whether
particular contracts that do not transfer legal title of land
should be considered to be a lease or a purchase of the
land.

Whether this arrangement would constitute an insubstance purchase or lease from the perspective of
the Lessee? How does the Lessor account for such a
transaction?

BC139 The IASB decided not to provide requirements in
IFRS 16 to distinguish a lease from a sale or purchase
of an asset. There was little support from stakeholders
for including such requirements. In addition, the IASB
observed that:
a. the accounting for leases that are similar to the sale
or purchase of the underlying asset would be similar to
that for sales and purchases applying the respective
requirements of IFRS 15 and IAS 16; and
b. accounting for a transaction depends on the substance
of that transaction and not its legal form. Consequently,
if a contract grants rights that represent the in-substance
purchase of an item of property, plant and equipment,
those rights meet the definition of property, plant and
equipment in IAS 16 and would be accounted for applying
that Standard, regardless of whether legal title transfers.
If the contract grants rights that do not represent the insubstance purchase of an item of property, plant and
equipment but that meet the definition of a lease, the
contract would be accounted for applying IFRS 16.

References to Accounting Standards
IFRS 16 Leases provides guidance in the Basis of

BC140 IFRS 16 applies to contracts that convey the
right to use an underlying asset for a period of time and
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does not apply to transactions that transfer control of the
underlying asset to an entity – such transactions are sales
or purchases within the scope of other Standards (for
example, IFRS 15 or IAS 16).

ANALYSIS

Ind AS 116 accounting would be more appropriate as the
customer has right-of-use but does not have ownership.
If variable lease payments are present in the agreement,
the supplier / lessor retains some risk which may point
towards lease accounting.

When assessing the nature of a contract, an entity should
consider whether the contract transfers control of the
underlying asset itself as opposed to conveying the right
to control the use of the underlying asset for a period of
time. If so, the transaction is a sale or purchase within
the scope of other standards (e.g., Ind AS 115 Revenue
from Contracts with Customers or Ind AS 16 Property,
Plant and Equipment). Consequently, if a contract grants
rights that represent the in-substance purchase of an item
of property, plant and equipment, such transaction may
need to be presented as the purchase of the underlying
asset (regardless of whether legal title transfers) either on
deferred terms if entered into directly with the manufacturer
or dealer of the asset, or together with the provision of
financing if entered into with a financial institution which
purchases the underlying asset on the entity’s behalf from
a designated supplier.

Typically, in land use rights, where the seller retains title
and there is no option for the Lessee to purchase the
land, the author believes that the title would be critical
in evaluating whether the arrangement is a lease or an
in-substance purchase of land. For example, in a 99year lease with no option to purchase the land at the end
of the lease term, or option to purchase the land at its
then fair value, it is difficult to think someone has sold
the land because, even after 99 years that land is very
likely to have significant value which will not be ‘kept’
by the buyer. In contrast, lease of LED lights to a retail
department store may constitute an in-substance
purchase for the store because the value of the LED
lights is in its usage, rather than its value at the end of its
useful life. So, invariably, it boils down to the assessment
of significance of title.

Ind AS 115.33 defines control of an asset as the ability
to direct the use of, and obtain substantially all of the
remaining benefits from, the asset. Control includes the
ability to prevent other entities from directing the use
of, and obtaining the benefits from, an asset. The benefits
of an asset are the potential cash flows (inflows or savings
in outflows) that can be obtained directly or indirectly.
When evaluating whether a customer obtains control
of an asset, an entity shall consider any agreement to
repurchase the asset (see Ind AS 115.B64–B76). In
determining whether an agreement is a sale / purchase
agreement or a lease, the appropriate criteria to be used
are those shown in Ind AS 115 in relation to the transfer
of control.

In the above fact pattern, the effective utility of Machine X
is its usage over ten years, after which it is sold as scrap.
There is a purchase option at the end of the lease term
that is most likely to be exercised by the Lessee, as the
Lessee will stand to benefit from exercising that option.
Lastly, it appears that the Lessor retains no risk as there
are no variable payments in the arrangement nor is the
Lessor responsible for malfunctioning of Machine X. The
Lessee retains all the risks and rewards in substance and
the absence of legal title during the lease term should not
preclude the Lessee from classifying Machine X as an insubstance purchase rather than as a lease.

Additionally, if retaining title of the asset has no substance,
there is sympathy to treating the transaction as an insubstance purchase of PP&E (Ind AS 16). However, if
there is substance to the title of the asset remaining with
the supplier, and ownership is only transferred at the end,

CONCLUSION

From the Lessor’s perspective, the arrangement will
constitute a sale of Machine X under Ind AS 115 since
the control criterion under Ind AS 115.33 would be met in
this case. In determining the transaction price of the sale,
the Lessor will have to separate the financing component
and record the same as financing income over the lease
period.

A fit body, a calm mind, a house full of love.
These things cannot be bought — they must be earned
— Naval Ravikant
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FROM PUBLISHED ACCOUNTS
HIMANSHU V. KISHNADWALA

Chartered Accountant

Disclosures related to investment property

The fair value measurement for all of the investment
property has been categorised as a level 3 fair value
based on the inputs to the valuation techniques used.

TATA CHEMICALS LTD.
(31ST MARCH, 2021)
From Notes to financial results (consolidated)
Rs. in crores
Land

Building Total

Balance as at 1st April, 2019

3.58

26.52

30.10

Disposals

*

(3.22)

(3.22)

Reclassified to assets held for sale
(Note 26)

(2.45)

-

(2.45)

Gross Block

Balance as at 31st March, 2020

1.13

23.30

24.43

Transferred from Property, Plant and
Equipment (Note 4)

15.47

24.34

39.81

Balance as at 31st March, 2021

16.60

47.64

64.24

-

2.89

2.89

Accumulated depreciation
Balance as at 1st April, 2019
Depreciation for the year

-

0.66

0.66

Disposals

-

(0.36)

(0.36)

Balance as at 31st March, 2020

-

3.19

3.19

Depreciation for the year

-

0.61

0.61

Transferred from Property, Plant and
Equipment (Note 4)

-

5.58

5.58

Balance as at 31st March, 2021

-

9.38

9.38

Net Block as at 31st March, 2020

1.13

20.11

21.24

Net Block as at 31st March, 2021

16.60

38.26

54.86

* value below Rs, 50,000

Footnotes:
a) Disclosures relating to fair valuation of investment
property
Fair value of the above investment property as at 31st
March, 2021 is Rs. 279.74 crores (2020: Rs. 139.00
crores) based on external valuation.
Fair value hierarchy
The fair value of investment property has been
determined by external independent property valuers,
having appropriate recognised professional qualification
and recent experience in the location and category of the
property being valued.
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Description of valuation technique used
The Group obtains independent valuations of its investment
property after every three years. The fair value of the
investment property has been derived using the Direct
Comparison Method. The direct comparison approach
involves a comparison of the investment property to similar
properties that have actually been sold at arm’s length
distance from investment property or are offered for sale in
the same region. This approach demonstrates what buyers
have historically been willing to pay (and sellers willing to
accept) for similar properties in an open and competitive
market, and is particularly useful in estimating the value of
the land and properties that are typically traded on a unit
basis. This approach leads to a reasonable estimation of
the prevailing price. Given that the comparable instances
are located in close proximity to the investment property,
these instances have been assessed for their locational
comparative advantages and disadvantages while arriving
at the indicative price assessment for investment property.
b) The Group has not earned any material rental income
on the above properties.

TATA CONSUMER PRODUCTS LTD.
(31ST MARCH, 2021)
From Notes to financial results (consolidated)
4. Investment property
Investment properties of the Group comprise of land,
commercial and residential property.
Rs. in crores
2021

2020

Cost
Opening balance
Disposal
Transfer

55.04
(17.97)
-

56.06
(1.02)

Closing balance

37.07

55.04

Accumulated depreciation
Opening balance
Depreciation for the year
Deductions / Adjustments

5.00
0.89
(1.99)

4.46
0.91
(0.37)
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Rs. in crores
2021

2020

Closing balance

3.90

5.00

Net Carrying Value

33.17

50.04

Amount recognised in the statement of profit and loss
for investment property
Rs. in crores
Rental income
Direct operating expenses
Profit from investment property before
depreciation
Depreciation for the year
Profit / (loss) from investment property

2021

2020

3.81
(0.60)
3.21

3.14
(0.34)
2.80

(0.89)
2.32

(0.91)
1.89

Fair value
Fair valuation of the land is Rs. 96.14 crores and of the
buildings is Rs. 32.03 crores based on valuation (sales
comparable approach – level 2) by recognised independent
valuers.
Leasing arrangements
For investment property leased to tenants under long-term
operating lease, the minimum lease payment receivable
under non-cancellable operating leases is:
Rs. in crores
Within one year
Later than one year but not later than five
years

2021

2020

2.48
5.44

3.93
8.26

CONTROVERSIES Continued from Page 72

not an expenditure. It is merely an internal book entry
to reflect diminution in value of the asset. By writing
back depreciation, the assessee cannot be said to have
derived any benefit. Further, as held by the Supreme
Court in CIT vs. Mahindra & Mahindra Ltd. 404 ITR 1,
the benefit taxable u/s 28(iv) has to be a non-monetary
benefit and a monetary benefit is not covered by section
28(iv). Therefore, the waiver of cost to the extent of
excess depreciation allowed cannot be said to result in a
perquisite chargeable to tax u/s 28(iv).
It is very clear that the provisions of section 41(1) would
not apply in such a situation of waiver of loan or part
of purchase price, as has also been accepted by the
Tribunal in both the decisions. The provisions of section
28(iv) would also not apply. There is no other provision
by which such waiver of a sum of a capital nature can be
subjected to tax. The depreciation allowed in the past on
the cost is not an expenditure or trading liability, which
has been remitted or has ceased. It is the loan amount or

the purchase price of the asset which has been remitted
or which has ceased. Depreciation cannot be regarded to
be a deduction claimed of such purchase price, being a
statutory allowance. Therefore, as rightly pointed out by
the Bangalore Bench of the Tribunal, there is a lacuna in
law, whereby such waiver is not required to be reduced
from the cost of acquisition of the asset or from the written
down value, nor is there a requirement for addition by
way of reversal of depreciation claimed on such waived
amount. The only recourse is to the provisions of section
155, within the specified time limit.
The better view of the matter, therefore, seems to be the
view taken by the Bengaluru Bench of the Tribunal in the
case of Akzo Nobel Coatings India (P) Ltd. (Supra) that
neither the depreciation claimed in the past year can be
disallowed nor the written down value for the current year
can be adjusted in a case where the loan taken to acquire
or a part of the purchase price of the depreciable asset
has been waived.

Happiness cannot be travelled to, owned, earned or worn. It is the spiritual
experience of living every minute with love, grace and gratitude
— Denis Waitley

The best revenge is massive success
— Frank Sinatra
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DECODING GST
I

I

SUNIL GABHAWALLA RISHABH SINGHVI PARTH SHAH

Chartered Accountants

ACTIONABLE CLAIMS – TAXABILITY UNDER GST
INTRODUCTION
The levy of tax on ‘actionable claims’ has seen substantial
litigation under the Sales Tax / VAT regimes. The primary
reason for that was that the definition of goods under the
Sales Tax / VAT regimes excluded actionable claims.
Similarly, under the GST regime, too, actionable claims
are generally excluded from the purview of taxability.
Therefore, it is important to understand what constitutes
an ‘actionable claim’.
The definition of actionable claim is provided u/s 3 of the
Transfer of Property Act, 1882 as under:
‘actionable claim’ means a claim to any debt, other than
a debt secured by mortgage of immovable property or
by hypothecation or pledge of movable property, or to
any beneficial interest in movable property not in the
possession, either actual or constructive, of the claimant,
which the Civil Courts recognise as affording grounds for
relief, whether such debt or beneficial interest be existent,
accruing, conditional or contingent;
It is apparent from the above definition that an actionable
claim is a claim, or rather a right to claim, either an
unsecured debt or any beneficial interest in movable
property which is not in the possession of the claimant. So
far as the first limb of the definition is concerned, it seems
to cover only unsecured debts. Therefore, it should cover
cases such as bill discounting where a business sells
its receivables to another person, generally a banking
and financial institution, and receives the consideration
upfront, though a lower amount than what is receivable.
The receivable is subsequently realised by the bank
and the difference between the amount realised and the
amount paid for bill discounting is its margin / profit.
The second limb of the definition has been analysed in
detail by the courts. In the context of lottery tickets, the
division Bench of the Supreme Court in the case of H.
Anraj & Others vs. Government of Tamil Nadu [(1986)
AIR 63] had held that lottery tickets were goods and
therefore liable to sales tax. However, the said decision
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was later set aside by the Constitution Bench in the case
of Sunrise Associates vs. Government of NCT of Delhi
and Others [(2006) 5 SCC 603-A]. While doing so, the
Court had laid down the following principles:
• The fact that the definition of goods under the State
laws excluded actionable claims from its purview would
demonstrate that actionable claims are indeed goods and
but for the exclusion from the definition of ‘goods’, the
same would have been liable to sales tax.
• An actionable claim is only a claim which might connote
a demand. Every claim is not an actionable claim. A claim
should be to a debt or to a beneficial interest in movable
property which must not be in the possession of the
claimant. In the context of the above definition, it is a right,
albeit an incorporeal one. In TCS vs. State of AP [(2005)
1 SCC 308] the Court has already held that goods may be
incorporeal or intangible.
• Transferability is not the point of distinction between
actionable claims and other goods which can be sold.
The distinction lies in the definition of an actionable claim.
Therefore, if a claim to the beneficial interest in movable
property not in the vendee’s possession is transferred, it
is not a sale of goods for the purposes of the sales tax
laws.
• Some examples of actionable claims highlighted by the
Court include:
 Right to recover insurance money,
 A partner’s right to sue for an account of a dissolved
partnership,
 Right to claim the benefit of a contract not coupled with
any liability,
 A claim for arrears of rent has also been held to be an
actionable claim,
 Right to the credit in a provident fund account.
• An actionable claim may be existent, accruing,
conditional or contingent.
• A lottery ticket can be held to be goods as it evidences
transfer of a right. However, it is the right which is
transferred that needs to be examined. The right being
transferred is claim to a conditional interest in the prize
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money which is not in the purchasers’ possession and
would fall squarely within the definition of an actionable
claim and would therefore be excluded from the definition
of goods.
In the context of transferrable REP licenses which gave
permission to an exporter to take credit of exports made,
the Larger Bench in the case of Vikas Sales Corporation
vs. Commissioner of Commercial Taxes [2017 (354)
E.L.T. 6 (SC)] held that the Exim License / REP Licenses
were goods since they were easily marketable and had a
value independent of the goods which could be imported
using the said licenses, and therefore they could not be
treated as actionable claims.
Actionable claims vis-à-vis GST
Section 9 of the CGST Act, 2017, which is the charging
section for the levy of GST, provides that the same shall
be levied on a supply of goods or services, or both. The
terms are defined u/s 2 as under:
(52) ‘goods’ means every kind of movable property other
than money and securities but includes actionable claim,
growing crops, grass and things attached to or forming
part of the land which are agreed to be severed before
supply or under a contract of supply;
(102) ‘services’ means anything other than goods, money
and securities but includes activities relating to the use of
money or its conversion by cash or by any other mode,
from one form, currency or denomination, to another
form, currency or denomination for which a separate
consideration is charged;
Unlike the Sales Tax / VAT regimes where actionable
claims were excluded from the definition of goods,
GST law specifically provides that goods shall include
actionable claims. Thereafter, Schedule III treats the
supply of actionable claims – other than lottery, betting
and gambling – as being neither a supply of goods nor
a supply of service, thereby excluding the supply of
actionable claims from the purview of GST. However,
what is the scope of coverage of actionable claims?
Section 2(1) of the CGST Act, 2017 defines actionable
claim to have the same meaning as assigned u/s 3 of the
Transfer of Property Act, 1882. The definition under the
Transfer of Property Act, 1882 has been given above.
GST on lottery tickets
The intention of the Legislature to tax lotteries is loud
and clear from the fact that Schedule III entry only treats
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actionable claim – other than lottery, betting and gambling
– as neither a supply of goods nor a supply of service.
The Rate Notification for goods also specifically provides
the rate applicable on lotteries as 28%. Further, Rule 31A
of the Valuation Rules also clearly provides a specific
method to determine the value of supply in case of lottery
tickets.
Despite such clarity, the issue of the validity of the levy
of tax on lottery tickets has been raised before several
courts. The Calcutta High Court, in the case of Teesta
Distributors vs. UoI [2018 (19) GSTL 29 (Cal)] had
upheld the levy of GST on lottery tickets and held as
under:
• The Centre or the State Government had not exceeded
their jurisdiction in promulgating the statutes for the levy
of GST on lottery tickets,
• The levy did not violate any constitutional or fundamental
rights,
• The differential rate of tax was permissible and it was
not discriminatory. Further the Government was within its
rights to have the same,
• The definition of goods as per the Constitution of India
is an inclusive definition with a very wide sweep to cover
both tangible as well as intangible products.
The issue again came up before the Larger Bench of
the Supreme Court in the case of Skill Lotto Solutions
India Private Limited vs. UoI [2020 – VIL – 37 – SC].
Dismissing the petition, the Court held as under:
• The definition of goods u/s 2(52) does not violate any
constitutional provision nor is it in conflict with the definition
of goods given under Article 366(12). Therefore, there
is nothing wrong with actionable claims being included
within the scope of goods u/s 2(52).
• The decision of the Constitution Bench in the case of
Sunrise Associates holding lottery as actionable claims
was a binding precedent and not obiter dicta.
• Schedule III entry, while treating actionable claims sans
lottery, betting and gambling outside the purview of supply
of goods or services for the purpose of section 7, was not
discriminatory in nature.
• On the issue of the validity of Rule 31A which determined
the value of taxable supply based on the price of the ticket
without excluding the prize money component thereof,
the Court held that the value of taxable supply is a matter
of statutory regulation, and when the value is to be
transaction value to be determined as per section 15, it is
not permissible to compute the value of taxable supply by
excluding the prize which has been contemplated in the
statutory scheme. Therefore, while determining the value
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of supply, prize money was not to be excluded.
GST on activities of betting, gambling
The terms ‘betting’ or ‘gambling’ have not been defined
under the CGST Act, 2017. But there is a similarity
between the two. Both generally refer to setting aside a
certain amount in expectation of a much larger amount
on the basis of the occurrence or non-occurrence of a
particular future event. The person who collects the amount
promises to pay the prize money on the occurrence of the
said event. However, the distinction between betting and
gambling would be that betting would be something which
would depend on an event where the activity is done /
carried out by a different person altogether, for example,
horse racing, sports, etc., while gambling would involve
the person himself undertaking the activity.
The fact that Schedule III specifically excludes betting
or gambling from the scope of actionable claims would
demonstrate that there is not an iota of doubt as to whether
or not the activity of betting or gambling is an actionable
claim. The only question that would need consideration is
whether the specific activities of betting / gambling which
require a certain skill set would be liable to tax or not. The
reason behind this is because the Supreme Court has, in
the case of Dr. K.R. Lakshmanan vs. State of TN [1996
AIR 1153] held as under:
The expression ‘gaming’ in the two Acts has to be
interpreted in the light of the law laid down by this Court
in the two Chamarbaugwala cases, wherein it has
been authoritatively held that a competition which
substantially depends on skill is not gambling.
Gaming is the act or practice of gambling on a game
of chance. It is staking on chance where chance is
the controlling factor. ‘Gaming’ in the two Acts would,
therefore, mean wagering or betting on games of chance.
It would not include games of skill like horse racing. In
any case, section 49 of the Police Act and section 11 of
the Gaming Act specifically save the games of mere skill
from the penal provisions of the two Acts. We, therefore,
hold that wagering or betting on horse racing – a game
of skill – does not come within the definition of ‘gaming’
under the two Acts.
The above decision clearly lays down that any activity
which involves application of skill would not be treated
as betting or gambling. In the context of card games
such as rummy and bridge, the Bombay High Court has,
in the case of Jaywant Sail and Others vs. State of
Maharashtra and Others held that the same involves
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application of skill and the same cannot be treated as
betting / gambling.
Whether the above precedents would apply under the
GST regime as well and can it be claimed that when the
application of a skill set is involved, the same would not
classify as betting / gambling? This issue had come up
before the Bombay High Court in the case of Gurdeep
Singh Sachar vs. UOI [2019 (30) GSTL 441 (Bom)].
In this case, the petitioner had filed a criminal PIL
against a gaming platform which allowed participants,
upon payment of fees, to create fantasy teams and the
performance of each player would be calculated based
on the actual performance of the players during a sports
event. From the fees collected from the participants, the
portal would retain certain amounts for itself as service
charges and the balance amount would be used for
paying the prize money to participants. The portal was
paying GST under Rule 31A(3) only to the extent of the
amounts retained by it.
The petition alleged that the portal was violating the
provisions of the Public Gaming Act, 1867 as well as the
provisions of Rule 31A of the CGST Rules, 2017 which
required payment of tax on the entire value and not after
reducing the prize money component – which has also
been confirmed by the Supreme Court in the case of Skill
Lotto (Supra). Relying on the decision in the case of Dr.
K.R. Lakshmanan (Supra), the High Court held that the
online game conducted by the portal involved application
of skill and, therefore, the same could not be treated as
betting / gambling. Since there was an application of
skill, the provisions of the Public Gaming Act, 1867 were
not applicable in view of the specific provision of section
12 thereof which provided that the Act shall not apply in
cases involving the application of skill.
On the GST front, the Court held that the activities carried
out by the portal did amount to actionable claims; however,
the same could not be treated as lottery, gambling or
betting. Therefore, the same would be covered under
Entry 3 of Schedule III and hence the said activities were
outside the purview of the levy of tax. Since tax itself was
not payable, the question of operation of Rule 31A (3) was
not applicable.
However, while dealing with the issue of rate of tax, the
Court held that the portal was right in discharging tax at
18% on the platform fee, i.e., the amounts retained by it
from the escrow account. In a way, the Court held that the
platform fee does not partake the character of actionable
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claim but is in the nature of an independent service
rendered by the platform.
So far as taxability on the recipient of the prize money
is concerned, the Appellate Authority for Advance Ruling
has, in the case of Vijay Baburao Shirke [2020 (041)
GSTL 0571 (AAAR-MH)] held that the prize money is not
a consideration either for supply of goods or supply of
service. An interesting observation made by the Authority
has held that not every contract becomes taxable under
the GST law. The AAAR further held that every supply
is a contract but every contract is not a supply.
GST on chit funds
Chit funds are regulated by the Chit Funds Act, 1982.
This is a unique financing model. Under this, a person
generally known as trustee or foreman, organises
the fund. And people participate in it by contributing a
fixed amount on a monthly basis. A chit is prepared for
each participant and every month one chit is drawn and
the participant whose name comes out receives the
money. The activity is carried on regularly till the name
of each participant is drawn out. In other words, each
participant has a right to receive the money. Generally,
the trustee or foreman retains his charge for organising
the fund.
In the above business model, the issues that would need
consideration are:
• Is there an element of actionable claim present in
the above model?
The Supreme Court has, in the context of service tax
in the case of UoI vs. Margdarshi Chit Funds Private
Limited [2017 (3) GSTL 3 (SC)] held that in a chit
business, the subscription is tendered in any one of the
forms of ‘money’. It would, therefore, be a transaction in
money. Once it has been held that chit fund is nothing but
a transaction in money, it would be incorrect to treat it as
an actionable claim.
However, even if one analyses the definition of actionable
claim for academic purposes, it would be difficult to arrive
at a conclusion that there is an element of actionable
claim present in the said model. In pith and substance,
the chit fund is nothing but a financing model where a
person periodically invests funds and the same amount
is received back by him, albeit after some reduction on
account of foreman / trustee charges. The person whose
name comes out first is set to gain more as he gets to use
the sum for a longer period compared to the person who
receives it at the end.
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However, the fact is that the participant enjoys the claim
to a movable property, i.e., the prize money. And the
only issue that remains is what is the legal remedy that
a participant whose name has been picked in the lot has
in case the foreman fails to pay the prize money. In this
respect, reference to section 64 of the Chit Funds Act,
1982 is important. Sub-section (3) thereof provides that
civil courts shall have no jurisdiction to entertain any suit or
other proceedings in respect of any dispute. The issue as
to whether Consumer Forums have jurisdiction over chit
fund matters is already in dispute with contrary decisions
by the Madras High Court in N. Venkatsa Perumal vs.
State Consumer Disputes Redressal Commission
[2003 CTJ 261 (CP)] and the Andhra Pradesh High
Court in Margadarsi Chit Fund vs. District Consumer
Disputes Redressal Forum [2004 CTJ 704 (CP)].
Therefore, it can be said that there is substantial confusion
over whether or not civil courts can have jurisdiction over
civil matters, specifically in view of the extant provisions
of the Chit Fund Act, 1982 and perhaps, the finality of this
issue can be a basis to determine whether chit funds can
actually be treated as actionable claims.
• Whether the foreman / trustee is liable to pay GST on
the charges retained by him?
The answer to the above question would depend on the
classification which one accords to the chit fund business.
If one takes a view that the activity of a chit fund is nothing
but a transaction in money, the charges retained by the
foreman / trustee would be liable to GST. The Rate
Notification prescribes the GST rate at 12% on services
provided by the foreman / trustee subject to the condition
that input tax credit on inputs used for providing such
service has not been claimed by the foreman / trustee.
However, there is still no clarity on whether the foreman
or trustee shall be liable to pay GST only on the charges
retained by him or on the whole amount collected from the
participants. Under the Service Tax regime (though the
levy was stuck down in the Delhi Chit Funds Association
case), an abatement was provided in relation to the
service provided by the foreman / trustee. Taking a cue
from the same, one may take a position that a foreman
/ trustee is liable to pay GST only on the commission
retained by him and not on the entire amount.
However, if one takes an aggressive view and treats
the participation in chit fund as an actionable claim, the
question of taxability of the amounts retained by the
foreman / trustee should not arise since it would be a
consideration for a transaction which is neither a supply
of goods nor a supply of service.
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In the context of GST on chit funds, an application for a
ruling was filed before the AAR seeking clarity on whether
or not additional amount collected from participants for
delay in paying the monthly amounts were includible in
the value of taxable service. The Authority in the case of
Usha Bala Chits Private Limited [2020 (39) GSTL 303
(AAR-GST-AP)] held that the additional amount received
was classifiable as principal supply of financial and related
services and therefore liable to GST @ 12% under Entry
15 of Notification 11/2017-CT Rate dated 28th June, 2017.
GST on assignment of escalation claims
In case of infrastructure companies, substantial amounts
are stuck in escalation claims which are subject to
conclusion of arbitration proceedings. In order to manage
cash flows and monetise the same, such companies
at times assign such escalation claims to financing
companies. The arrangement is that all the future proceeds
of the said escalation claim are assigned to another party
which would upfront pay a discounted amount to such
infrastructure companies. Once the escalation claim is
settled, the entire amount sanctioned would be received
by the financing company on which the infrastructure
company would have no rights.
It appears that the above transaction would qualify
as assignment of actionable claim. The construction
company has a right to claim the escalation costs
from the clients, which they assign to another company
which would squarely fall within the ambit of actionable
claim.
The issue, however, would remain with respect to the
payment of tax on reaching of finality of such actionable
claims. It is important to note that the escalation claim
is for receipt of consideration for a supply made by the
infrastructure company. Generally, such contracts are
in the nature of ‘continuous supply of services’ and
therefore the tax on the same is payable at the time when
the client accepts the provision of service. The question
that would arise is who would be liable to pay the tax on
such underlying service in such cases – the contractor
/ infrastructure company, or the assignee company to
which the right has been assigned?
The fact remains that the service has been provided by the
infrastructure company and therefore the liability to pay
tax thereon shall also be on the infrastructure company.
However, one also needs to keep in mind that the journey
of an escalation claim reaching finality is generally long. It
might happen that the escalation claim approved in 2021
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might pertain to a service performed in 2011, i.e., at the
time of levy of service tax when the service might have
been exempted, while under the GST regime the same
becomes taxable. In such a situation, the issue of whether
or not the liability to pay tax on such service would arise
on account of transition provisions [see section 142(11)]
is something which one might need to analyse.
GST on vouchers
Vouchers are pre-paid instruments (PPI) that facilitate
purchase of goods and services, including financial
services, remittances, funds transfers, etc., against
the value stored in / on such instruments. Such PPIs in
India are regulated by the Reserve Bank of India which
recognises three different kinds of instruments, namely:
• Closed system PPI: Issued by an entity for facilitating the
purchase of goods or services from that entity only. For
example, vouchers issued by broadcasting companies,
telecoms, etc., which can be used against services
provided only by such service providers.
• Semi-closed system PPI: Issued by banks as well as
non-banks for purchase of goods or services, remittance
facilities, etc., for use at a group of clearly identified
merchant locations / establishments which have a specific
contract with the issuer (or contract through a payment
aggregator / payment gateway) to accept the PPIs as
payment instruments. Sodexo vouchers is an example of
such PPIs.
• Open system PPI: Issued by banks for use at any
merchant for purchase of goods and services, including
financial services, remittance facilities, etc. Cash
withdrawal at ATMs / Points of Sale (PoS) terminals /
Business Correspondents (BCs) is also allowed through
these PPIs.
The closed system PPIs are not regulated by the RBI.
However, the issuance of the same denotes an agreement
by the issuer to supply certain goods or services, as
the case may be. But the question that would need
analysis is whether such vouchers can be constituted
as an actionable claim or it is just an instrument to
receive consideration for an agreement to supply goods
or services? While the former appears to be a more
appropriate answer, the fact remains that the PPI is
nothing but a means to receive the consideration for
supply of goods or service and therefore the same should
be liable to GST at the time of issuance.
Therefore, if at the time of issuance all the elements for
the levy of tax are known, i.e., recipient, nature of supply,
place of supply, tax rate, etc., then GST should be paid at
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that moment itself by the person who issues the voucher.
There would, however, be an issue of the value on which
such issuer would be discharging tax. For example, for
a voucher of Rs. 100, the company issuing the voucher
would be receiving only Rs. 70, the price at which it sells
to the distributor. The distributor might sell the voucher
to the retailer for Rs. 85 who would further sell it to the
consumer for Rs. 100. The question that would remain is
whether the issuer would be charged tax on Rs. 100 or
on Rs. 70? A more appropriate solution for this would be
to look at the nature of the arrangement, i.e., whether the
transaction is a P2P arrangement or a P2A arrangement,
to determine the correct course of action.
Another issue which might be faced is in case where
the goods or service to be supplied is not known. For
example, a retailer, say Big Bazaar, issues a voucher of
Rs. 1,000 which can be redeemed at any of its outlets for
purchase / sale of goods or services or both, which may
be taxable or exempt. In such a case, whether the retailer
would be required to pay tax at the time of issuance of the
voucher or its redemption shall remain open since all the
elements for the levy of tax are not known at that time.
In such a case, in view of specific provisions contained
in sections 12(4) / 13(4), the tax would be payable at the
time of redemption of the voucher. This view has been
upheld by the AAR in the case of Kalyan Jewellers India
Limited [2020 (32) GSTL 689 (AAR-TN)].
However, the above situation would change in case of
semi-close and open system PPIs which are regulated
by RBI and recognised as a legal means of tender
and, therefore, more aptly classified as ‘money’ as
defined u/s 2(75) of the CGST Act, 2017. Once the said
PPIs are classified as money, the same are excluded
from the definition of goods as well as service and therefore
the question of payment of GST on the same does not
arise. Similarly, once PPIs are classified as money, the
need to analyse whether such PPIs would be treatable as
actionable claim or not should also not remain.
GST on assignment of debts – secured / unsecured
Assignment or sale of secured / unsecured debts by banks
is a common exercise undertaken to reduce their loan
book. The debt could be of varied nature, such as loan
for properties, business loans, etc., and may be secured
or unsecured. However, all debts are not actionable
claims which is apparent on a perusal of the definition
of actionable claims as per which all debts other than a
debt secured by mortgage of immovable property or by
hypothecation or pledge of movable property are treated
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as actionable claims.
So far as the debt which gets classified as ‘actionable
claims’ is concerned, there is no doubt regarding its nontaxability in view of the Schedule III entry. However, an
issue arises in the context of debt which has been secured
by mortgage of immovable property or by hypothecation
or pledge of movable property and treated as actionable
claim. It is important to note that even the said debt is
a property for the bank and has all characteristics to be
treated as goods, i.e., utility, capability of being bought
and sold and, lastly, capability of being transmitted,
transferred, delivered, stored and possessed. Therefore,
while such debt does not qualify to be an actionable claim,
the question that remains for consideration is whether the
same would classify as goods for the purpose of GST.
Can a view be taken that such debt is nothing but money
receivable by a bank and therefore, even otherwise, it
continues to be nothing but a transaction in money and
hence cannot be treated either as goods or service?
The Board has attempted to clarify on this issue as under:
Sr. No. and
Question

Answer

40. Whether
assignment or
sale of secured
or unsecured
debts is liable to
GST?

Section 2(52) of the CGST Act, 2017 defines
‘goods’ to mean every kind of movable property
other than money and securities but includes
actionable claims. Schedule III of the CGST Act,
2017 lists activities or transactions which shall
be treated neither as a supply of goods nor a
supply of services and actionable claims other
than lottery, betting and gambling are included in
the said Schedule. Thus, only actionable claims
in respect of lottery, betting and gambling would
be taxable under GST. Further, where sale,
transfer or assignment of debt falls within the
purview of actionable claims, the same would
not be subject to GST.
Further, any charges collected in the course
of transfer or assignment of a debt would be
chargeable to GST, being in the nature of
consideration for supply of services

However, the above clarification seems to have not taken
into consideration the fact that the definition of actionable
claims covers only debts other than those that have
been secured by mortgage of immovable property or by
hypothecation or pledge of movable property. Therefore,
this is going to be an open issue for the banking sector
while dealing with such transactions.
GST on partners’ remuneration
Whether remuneration received by a partner from a
partnership firm is liable to GST or not has been a
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controversy since the introduction of GST. In the case of
CIT vs. R.M. Chidambaram Pillai [(1977) 106 ITR 292
(SC)] the Court held that the partners’ remuneration was
nothing but a share in profit.
Even the Board has clarified in the FAQ that partners’
salary will not be liable to GST. The AAR in the case of
Arun Kumar Agarwal [2020 (36) GSTL 596 (AAR-Kar)]
has also held that partners’ salary is not liable to GST in
view of Entry 1 of Schedule III which keeps the employeremployee transactions outside the purview of GST.
Importantly, while dealing with the issue of share in profits,
the AAR has held that the same is mere application of
profit and therefore cannot be liable to GST. Perhaps this
reasoning can be applied while dealing with the partners’
remuneration since the Supreme Court has already held
in the context of Income-tax that partners’ profit is nothing
but application of profits.
Other transactions
The Tribunal has, in the case of Amit Metaliks Limited
vs. Commissioner [2020 (41) GSTL 325 (Tri-Kol)],
held that compensation / liquidated damages payable on
cancellation of agreements is nothing but an actionable
claim and therefore cannot be treated as consideration.
The reasoning accorded by the Tribunal was that the
compensation was nothing but debt in present and future
and, therefore, was an actionable claim.
In the case of Shriram General Insurance Company

vs. Commissioner [2019 (31) GSTL 442 (Tri-Hyd)],
the Tribunal held that surrender / discontinuance
charges retained by the insurance company on
premature termination of a unit-linked insurance
policy was not consideration for a taxable service
provided, but rather a transaction in an actionable
claim which was excluded from the levy of service
tax.
The AAR in the case of Venkatasamy Jagannathan
[2019 (27) GSTL 32 (AAR-GST)] has held that an
agreement to receive a share in profit from shareholders
for strategic sale of equity shares over and above the
specified sale price per equity share was nothing but an
actionable claim and, therefore, could not be treated as
supply of goods or services.
In Ascendas Services (India) Private Limited [2020
(40) GSTL 252 (AAAR-Kar)], the Authority held that bus
passes were not actionable claims as the same were
merely a contract of carriage.

CONCLUSION
What constitutes actionable claim involves substantial
application of thought. However, the benefits of a
transaction being treated as an actionable claim are
many, the primary one being exclusion from the levy of tax
itself. Therefore, one needs to be careful while analysing
such transactions as the monetary impact might be
substantial.

Sit down to write what you have thought,
and not to think about what you shall write
— William Cobbett

I am thankful for all of those who said NO to me.
It’s because of them I’m doing it myself
— Albert Einstein

The only thing that stands between you and your dream is the will to try and the
belief that it is actually possible
— Joel Brown
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NOTIFICATIONS

1. Effective date of amendment to section 50 –
Notification No. 16/2021-Central Tax dated 1st June,
2021
As reported in the March, 2021 issue of the BCAJ
(paragraph 5 in the Budget Proposals), a proviso is
added to make the amended position in section 50(1)
effective from 1st July, 2017. Section 50(1) relates to
the levy of interest and the amendment has been carried
out to clarify that the interest will be applicable on the
cash portion involved in the discharge of the liability as
per the return. The proviso was added in Budget 2021
to make the amended position effective from 1st July,
2017. By the issue of the above Notification, the said
proviso is made operational from 1st June, 2021. The
effect is that after 1st June, 2021 the authorities can levy
interest only on the cash portion involved in the discharge
of the liability, as per the return, starting the period from
1st July, 2017.

Sr.
No.

Class of
registered
person

Returns
for tax
periods

1.

Regular
taxpayers
having an
aggregate
turnover of
more than Rs.
5 crores in
the preceding
financial year

March,
April and
May,
2021

Delay of first 15
days from due
date – 9%;
after 15 days –
18%

No late
fees for
delay of
15 days
from due
date

2.

Regular
taxpayers
having an
aggregate
turnover
up to Rs. 5
crores in the
preceding
financial year
who are liable
to furnish
the return as
specified u/s
39(1), i.e.,
taxpayers
other than
ISD / nonresident
taxpayers /
Composition
taxpayers and
taxpayers
liable to TDS
/ TCS

March,
2021

Delay of first 15
days from due
date – Nil;
next 45 days –
9%;
afterwards –
18%

No late
fees for
delay of
60 days
from due
date

April,
2021

Delay of first 15
days from due
date – Nil;
next 30 days –
9%;
afterwards –
18%

No late
fees for
delay of
45 days
from due
date

May,
2021

Delay of first 15
days from due
date – Nil;
next 15 days –
9%;
afterwards –
18%

No late
fees for
delay of
30 days
from due
date

Taxpayers
covered by
proviso to
section 39(1),
i.e., covered
by QRMP
Scheme

March,
2021

Delay of first 15
days from due
date – Nil;
next 45 days –
9%;
afterwards – 18%

April,
2021

Delay of first 15
days from due
date – Nil;
next 30 days –
9%;
afterwards – 18%

No late
fees for
delay of
60 days
from due
date of
return
for the
quarter
JanuaryMarch,
2021

2. Extension of due date for filing GSTR1 – Notification
No. 17/2021-Central Tax dated 1st June, 2021
By the above Notification the Government has
extended the date of furnishing details of outward supplies
in form GSTR1 for the period May, 2021 till 26th June,
2021.
3. Relaxation in interest / late fees – Notification No.
18/2021-Central Tax dated 1st June, 2021 and No.
19/2021-Central Tax dated 1st June, 2021
The Government has issued these Notifications under
the powers conferred upon it under sections 50(1) and
128 of the CGST Act, respectively. Earlier, the relaxation
in interest and late fees was granted for the months of
March and April, 2021 in view of the pandemic situation.
The earlier Notifications are substituted and the relaxation
is extended to the month of May, 2021; apart from this,
some further relaxation in interest is also provided.
The effect of the above Notifications is summarised in the
following table:
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3.

Concession in
rate of interest

Concession in
late fees
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Sr.
No.

Class of
registered
person

Returns
for tax
periods

Concession in
rate of interest

3.

(Continued)

May,
2021

Delay of first 15
days from due
date – Nil;
next 15 days –
9%;
afterwards –18%

4.

Payment
of tax by
taxpayers
under the
Composition
scheme

Quarter
ending
March,
2021

Delay of first 15
days from due
date – Nil;
next 45 days –
9%;
afterwards –18%

Concession in
late fees

Similar relief is extended on payment of IGST or UTGST
by Notifications bearing Nos. 02/2021-Integrated Tax and
02/2021-Union Territory Tax, both dated 1st June, 2021.
Further waiver of late fees for past and subsequent
periods by Notification No. 19/2021
By insertion of provisos in the above Notification, the
following waiver scheme is provided in relation to late fees:
i. For returns in form GSTR3B for period up to April,
2021
For defaulting registered persons furnishing returns in
form GSTR3B for the months / quarter of July, 2017 to
April, 2021 and furnishing returns during the period 1st
day of June, 2021 to the 31st day of August, 2021, the
total late fees will be Rs. 500 and if the total Central Tax
payable is Nil in the said returns, then the total late fees
will be Rs. 250 instead of Rs. 500.
ii. For returns in form GSTR3B for period from June,
2021 onwards
For defaulting registered persons furnishing returns in form
GSTR3B for tax period June, 2021 or quarter ending June,
2021 and onwards, the total late fees will be as under:
Sr.
No.

Registered persons

Total amount of
late fees

1.

Registered persons whose total
amount of Central Tax payable in the
said return is Nil

Rs. 250

2.

Registered persons having an
aggregate turnover up to Rs. 1.5 crores
in the preceding financial year, other
than those covered under S. No. 1

Rs. 1,000

Taxpayers having an aggregate
turnover of more than Rs. 1.5 crores
and up to Rs. 5 crores in the preceding
financial year, other than those covered
under S. No. 1

Rs. 2,500

3.
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4. Rationalisation of late fees for delay in filing GSTR1
– Notification No. 20/2021-Central Tax dated 1st June,
2021
Like the concession given in relation to GSTR3B, similar
concession is also provided in relation to GSTR1. For
defaulting registered persons furnishing returns in form
GSTR1 for tax period/s June, 2021 or quarter ending
June, 2021 and onwards, the total late fees will be as
under:
Sr.
No.

Registered persons

Total amount of
late fees

1.

Registered persons who have nil
outward supplies in the tax period

Rs. 250

2.

Registered persons having an
aggregate turnover of up to Rs. 1.5
crores in the preceding financial year,
other than those covered under S.
No. 1

Rs. 1,000

3.

Registered persons having an
aggregate turnover of more than
Rs. 1.5 crores and up to Rs. 5 crores
in the preceding financial year, other
than those covered under S. No. 1

Rs. 2,500

5. Rationalisation of late fees for delay in filing GSTR4
– Notification No. 21/2021-Central Tax dated 1st June,
2021
The Government has also rationalised the late fees for
delay in filing return in form GSTR4. From F.Y. 2021-22
and onwards, defaulting registered persons furnishing
return in form GSTR4 will be liable for total late fees of
Rs. 250 where the total Central Tax payable is Nil and Rs.
1,000 in other cases.
6. Rationalisation of late fees for delay in filing
GSTR7 – Notification No. 22/2021-Central Tax dated
1st June, 2021
The Government has rationalised the late fees
for delay in filing return in form GSTR7. From the
tax period June, 2021 and onwards, the late fees
will be Rs. 25 per day, subject to a maximum of
Rs. 1,000.
7. Exclusion from E-invoicing – Notification No.
23/2021-Central Tax dated 1st June, 2021
The Government has issued the above Notification by
which Government Departments and local authorities are
excluded from the requirement of issuing E-invoice.
8. Extension of time for compliance – Notification No.
85
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24/2021-Central Tax dated 1st June, 2021
The Government has power to issue instructions and
directions u/s 168A of the CGST Act. Using such power,
it has issued a Notification to extend the time limits for
different compliances considering the present pandemic
situation. The extension was already granted vide
Notification No. 14/2021 dated 1st May, 2021, details of
which have been given in the BCAJ issue of May, 2021.
By the above Notification, in general, the dates are
extended up to 30th June, 2021 where they were expiring
on 31st May, 2021 as per the earlier Notification. Where
they were expiring on 15th June, 2021 as per the earlier
Notification, the date is extended up to 15th July, 2021.

person furnishing details using IFF for the month of May,
2021 can furnish the same up to 28th June, 2021.
12. Changes in Rate of Tax
Sr.
No.

Notification No.

Reference of
entry in which
change is made

Particulars of
change in Rate or
other changes

1.

01/2021-Central
Tax (Rate) dated
2nd June, 2021;
and 01/2021 Integrated Tax
(Rate) dated 2nd
June, 2021

(a) In Entry 259A
in Schedule-I
(2.5%) under
CGST Act and
(5%) under IGST
Act, the mention
of two headings,
namely, 4016
and 9503, is
substituted by
one heading, i.e.,
9503, effective
from 2nd June,
2021.
(b) In List 1 for
drugs in Schedule 1 (2.5%)
under CGST Act
and (5%) under
IGST Act, new
item ‘Diethylcarbamazine’ is
added at Serial
No. 231 from 2nd
June, 2021

No change in rate.

(a) In Entry 3 in
Notification No.
11/2017-Central
Tax (Rate) and
Notification No.
08/2017-Inegrated Tax
(Rate) relating
to developers,
in Explanation
under fourth
proviso in conditions, clause
(iii) is inserted,
effective from 2nd
June, 2021

By the above
clause, the
landownerpromoter is made
eligible to utilise
the credit of
tax charged by
the developerpromoter, for
payment of tax
on apartments
supplied by him in
such project both
under CGST and
IGST Act

(b) Entry (ib) is
inserted in Entry
at Serial No. 25 in
above Notification
No. 11/2017-Central Tax (Rate)
and Notification
No. 08/2017Integrated Tax
(Rate), effective
from 2nd June,
2021

By the above Entry
the rate of 2.5%
(CGST Act) and
5% (IGST Act)
is provided for
maintenance, repair
or overhaul services
in respect of ships
and other vessels,
their engines and
other components
or parts

9. Extension of due date for filing GSTR4 – Notification
No. 25/2021-Central Tax dated 1st June, 2021
By the above Notification, the Government has extended
the due date of filing returns for the year ended 31st
March, 2021 in form GSTR4 from 31st May, 2021 to 31st
July, 2021.
10. Extension of due date for filing ITC-04 – Notification
No. 26/2021-Central Tax dated 1st June, 2021
By this Notification, the Government has extended the
date of filing declaration in form GST ITC-04 for the period
from 1st January, 2021 to 31st March, 2021 till 30th June,
2021, which was earlier 31st May, 2021.

Rate becomes
2.5% for given
item under CGST
Act and 5% under
IGST Act

11. Cumulative calculation under Rule 36(4) and
other amendments in Rules – Notification No.
27/2021-Central Tax dated 1st June, 2021
(i) Filing of returns through EVC
This Notification has amended the fourth proviso in Rule
26(1) of the CGST Rules, 2017 whereby the companies
registered under the Companies Act, 2013 are allowed
to file return in form GSTR3B and details of outward
supplies in form GSTR1 through electronic verification
code (EVC) during the period from 27th April, 2021 to 31st
August, 2021. This is an extension of the facility originally
given up to May, 2021.
(ii) Cumulative calculation under Rule 36(4)
As per Rule 36(4), the taxpayer can take ITC for matched
amount further enhanced by 5%. By the earlier Notification
No. 13/2021 dated 1st May, 2021, the above adjustment
under Rule 36(4) was allowed to be done cumulatively for
April and May, 2021. But through this Notification, the said
facility of cumulative adjustment is widened and along
with the months of April and May, 2021, June, 2021 is
also included for cumulative adjustment.
(iii) Extension for IFF
By the above Notification, Rule 59(2) is amended and the

2.
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Tax (Rate) dated
2nd June, 2021;
and 02/2021 Integrated Tax
(Rate) dated 2nd
June, 2021
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Sr.
No.

Notification No.

Reference of
entry in which
change is made

Particulars of
change in Rate or
other changes

Sr.
No.

3.

03/2021-Central
Tax (Rate) dated
2nd June, 2021;
and 03/2021Integrated Tax
(Rate) dated 2nd
June, 2021

In Notification No.
06/2019-Central
Tax (Rate) and
06/2019-Integrated Tax (Rate),
both dated 29th
March, 2019,
two changes are
made, effective
from 2nd June,
2021

(a) The above
Notification is
about developers.
The promoters are
required to pay tax
on FSI, etc. As per
original Notification,
such liability was
to arise upon issuance of completion
certificate or first
occupation, whichever is earlier. Now,
by the amendment,
the provision is
made that promoters shall pay tax
on the occurrence
of the above event
of completion
certification or first
occupation, whichever is earlier.
(b) Further, the
timing of payment
of tax on FSI, etc.,
is also modified.
Originally, it was to
be payable on the
date of issuance of
completion certificate or first occupation, whichever
was earlier. Now,
by the amendment,
the tax on FSI, etc.,
can also be paid
earlier – but latest
by the tax period in
which date of issuance of completion
certificate or first
occupation falls.
By this change, the
recipient can utilise
his credit as and
when tax is paid by
the promoter. The
promoter can pay
tax earlier to completion certificate or
first occupation and
as per the tax paid
by him, tax credit
will be available to
the recipient

4.

4.

04/2021-Central
Tax (Rate) dated
14th June, 2021;
and 04/2021Integrated Tax

In Notification
No. 11/2017
- Central Tax
(Rate) and
08/2017-

The above Entry
(f) is relating to tax
on structure meant
for funeral, burial or
cremation of
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Notification No.

Reference of
entry in which
change is made

Particulars of
change in Rate or
other changes

(Continued)

Integrated Tax
(Rate), both
dated 28th June,
2017, changes
are made in
Entry 3(iv)(f)

deceased. The
original rate is
6% CGST. By the
above Notification,
the rate is reduced
to 2.5% CGST for
the period from 14th
June, 2021 to 30th
September, 2021

A new
Notification
giving exemption
of whole of tax or
partial tax

By this Notification,
concessional
rate of CGST /
IGST on Covid-19
relief supplies is
provided. There are
18 items. The list
is not reproduced
here for sake of
brevity

(Rate) dated
14th June, 2021

5.

05/2021 Central
Tax (Rate) dated
14th June, 2021;
and 05/2021Integrated Tax
(Rate) dated 14th
June, 2021 read
with corrigenda
dated 15th June,
2021

Similar changes in Entries are also effected in the Union
Territory Goods and Services Tax Act, 2017.

CIRCULARS AND PRESS RELEASES

1. Guidelines regarding cancellation of registration
under rule 22(3) of the CGST Act – Instruction No.
CBEC-20/16/34/2019-GST/802 dated 24th May, 2021
By the above guidelines the CBEC has reiterated to follow
the guidelines given in Board Circular No. 69/43 2018 GST
dated 26th October, 2018 about the time limit for cancellation
of registration where an application for cancellation is filed
by the registered person. In other words, the CBEC has
instructed that the proper officer should act as per legal
process and accordingly pass the cancellation order within
30 days from the date of application.
2. Press release dated 28th May, 2021
The GST department has issued the above press
release whereby the modified scheme about mandatory
mentioning of HSN code on invoices is explained.
3. Press release relating to 43rd GST Council meeting
dated 28th May, 2021
By this press release, the GST department has given
information about decisions taken at the 43rd GST Council
meeting held on 28th May, 2021. The decisions are mainly
relating to GST Rates on goods and services, and more
particularly about Covid-19-related supplies.
4. Press note relating to relief in late fees dated
5th June, 2021
87
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The GST department has, through the above press
release, explained the effect of the recent Notifications on
the relief in late fees.
5. GST on supply of food in Anganwadis and schools:
Circular No. 149/05/2021-GST dated 17th June 2021
It is clarified that the supply of food in Anganwadis and
schools is exempt vide clause (b)(ii) of Entry 66 Notification
No. 12/2017-Central Tax (Rate) dated 28th June, 2017. It is
also clarified that Anganwadis are educational institutions
(pre-school).
6. GST on activity of construction of road (annuity):
Circular No. 150/05/2021-GST dated 17th June, 2021
It is clarified by this Circular that the annuity received in
respect of road construction is not exempt under Entry
23A of Notification No. 12/2017-CT(R).
7. GST on supply of services by Boards: Circular No.
151/05/2021-GST dated 17th June, 2021
This Circular has given Clarifications about exempt
services by various Central and State Boards (such as
National Board of Examination). Specific services are
described which will be exempt.
8. GST on construction services provided to
Government entity: Circular No. 152/05/2021-GST
dated 17th June, 2021
By the above Circular, a clarification is given about
GST liability on works contract service provided by way
of construction, such as of ropeway, to a Government

entity. It is clarified that the service will fall under Entry
at Sl. No. 3(xii) of Notification No. 11/2017-(CTR) and
attract GST at the rate of 18% and it will not fall under
12% category.
9. GST on supplies to Government under PDS:
Circular No. 153/05/2021-GST dated 17th June, 2021
In this Circular, a clarification is given about the applicable
rate of tax for various supplies to Government, such as
milling of wheat into flour or paddy into rice for distribution
under PDS. The clarification is given about different
services involved in the above activity.
10. GST on supplies to PSUs by Government: Circular
No. 154/05/2021-GST dated 17th June, 2021
By the above Circular, a clarification is given about GST
on services supplied by State Governments to their
undertakings or PSUs by way of guaranteeing loans taken
by them. It is clarified that such services are exempt under
specific Entry 34A of Notification No. 12/2017-Central Tax
(Rate) dated 28th June, 2017.
11. GST on drip irrigation items: Circular No.
155/05/2021-GST dated 17th June, 2021
By this Circular, clarification is given about the Rate of
Tax on laterals (pipes to be used solely with sprinklers /
drip irrigation system) and parts. It is clarified that if such
items are to be used solely or principally with sprinklers
or a drip irrigation system, which are classifiable under
heading 8424, they would attract GST @ 12%. But on all
other items the applicable Rate for such items will apply.

Self-confidence is the most attractive quality a person can have.
How can anyone see how awesome you are if you can’t see it yourself
— Unknown

Don’t worry about failures, worry about the chances you miss
when you don’t even try
— Jack Canfield

I believe every human has a finite number of heartbeats.
I don't intend to waste any of mine
— Neil Armstrong
88
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RECENT DECISIONS–INDIRECT TAXES
PART A

IGOODS AND SERVICES TAX
I

I

PULOMA DALAL JAYESH GOGRI MANDAR TELANG

Chartered Accountants

I. HIGH COURT

13

Dharmendra M. Jani vs. Union of India and
Others
[2021-TIOL-1297-HC-Mum-GST]
Date of order: 9th June, 2021

Section 13(8)(b) of the Integrated Goods and
Services Tax Act is held to be unconstitutional –
However, there is a difference of opinion between
the judges and the dissenting judge is yet to
pronounce his judgment

FACTS
The petitioner is engaged in marketing and promotion
services to customers located outside India. The Indian
purchaser, i.e., the importer, directly places a purchase
order on the overseas customer for supply of the goods
which are then shipped by the overseas customer to the
Indian purchaser. The overseas customer raises sales
invoice in the name of the Indian purchaser. Upon receipt
of payment, the overseas customer pays commission to
the petitioner in convertible foreign exchange. Essentially,
the transaction is one of export of service. Section 13(8)
(b) of the Integrated Goods and Services Tax Act, 2017
provides that the place of supply in case of an intermediary
is the location of the service provider. Sub-section (2)
of section 8 of the said Act says that in case of supply
of services where the location of the supplier and the
place of supply are in the same state or union territory,
it would be treated as an intra-state supply. Therefore,
the export of service by the petitioner as intermediary
would be treated as intra-state supply of services u/s
13(8)(b) read with section 8(2) liable to payment of CGST
and SGST. The tax was paid under protest and the
present writ is filed questioning the constitutional validity
of section 13(8)(b).

HELD
The Court noted Articles 246A and 269A of the
Constitution of India. While Article 246A deals with special
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

provisions with respect to GST, Article 269A provides for
levy and collection of GST in the course of inter-state
trade or commerce. From a careful and conjoint reading
of the two Articles, it is quite evident that the Constitution
has only empowered Parliament to frame laws for the
levy and collection of GST in the course of inter-state
trade or commerce, besides laying down principles for
determining place of supply and when such supply of
goods or services, or both, takes place in the course of
inter-state trade or commerce. Thus, the Constitution
does not empower imposition of tax on export of services
out of the territory of India by treating the same as a
local supply. There is an express bar under clause (1) of
Article 286 that no law of a state shall impose or authorise
imposition of a tax on the supply of goods or services,
or both, where such supply takes place in the course of
import into or export out of the territory of India.
In the present case, the Court accepts the fact that the
recipient of the service is the overseas customer and
therefore it is an export of service as defined u/s 2(6) of
the IGST Act read with section 13(2) thereof. However,
section 13(8)(b) of the IGST Act read with section 8(2)
has created a fiction deeming export of service by an
intermediary to be a local supply, i.e., an inter-state
supply. This is definitely an artificial device created
to overcome a constitutional embargo. The Court
categorically mentioned that it is unable to accept the
view of the Gujarat High Court in the case of Material
Recycling Association of India (2020-TIOL-1274-HCAhm-GST) where section 13(8)(b) of the IGST Act is held
to be constitutional. Accordingly, it was held that section
13(8)(b) of the IGST Act, 2017 is ultra vires the said Act,
besides being unconstitutional. However, there was a
difference of opinion in the decision of the judges and the
dissenting judge is yet to pronounce his judgment.

14

M/s Aryan Tradelink vs. Union of India
[2021-TIOL-1283-HC-Kar-GST]
Date of order: 21st April, 2021

89
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The blockage of credit in the electronic credit ledger
beyond a period of one year is impermissible in law

FACTS

II. ADVANCE RULING

16

Gujarat Narmada Valley Fertilizers &
Chemicals Ltd.
[2021 (48) GSTL 172 (AAR-Gujarat)]
Date of order: 17th September, 2020

The petitioner challenges the act of blocking of the
credit ledger and its continuance beyond one year. It is
submitted that in light of the mandate under Rule 86A(3) of the CGST Rules, 2017, blocking of the electronic
credit ledger shall cease to have effect after the expiry
of a period of one year from the date of imposing such
restriction.

Section 15 of CGST Act and Rule 33 of CGST
Rules – Electricity charges collected by landlord at
actuals as per agreement would be a case of pure
agent and would not form part of value of supply

HELD

FACTS

Without entering into the merits of the order blocking the
electronic credit ledger, in light of Rule 86-A(3), restriction
in blocking of the electronic credit ledger cannot be
extended beyond the period of one year from the date
of imposing such restriction and, accordingly, in light of
the blocking having been done on 21st January, 2020,
its continuance in the present instance is impermissible
in law. It is therefore declared that the action of the
respondents in continuing the blocking of the electronic
credit ledger is set aside.

The applicant has entered into a lease agreement with
the President of India on behalf of the Commissioner
of Central Excise, Audit-I, Ahmedabad (the lessee) to
provide a building on rent along with interior infrastructure
on 1st December, 2015. The applicant charges rent along
with electricity charges and in view of the terms of the
agreement, the lessee was liable to pay all charges in
respect of electric power, air-conditioning charges, light and
water along with applicable taxes. The applicant receives
the electricity bill in its name, charges proportionate
electricity charges from different tenants and collects GST
on such electricity charges from other tenants.

15

Suman Kumar vs. The State of Bihar and Ors.
[2021(47) GSTL 449 (Patna)]
Date of order: 3rd March, 2021

Best judgement assessment order cannot be
passed without granting an opportunity of being
heard or without assigning any reason

FACTS
An ex parte order was issued on the basis of best
judgement assessment in Form ASMT-13. The petition
was filed praying to recall the best judgement assessment
made u/s 62(1) of the CGST Act, 2017 and to consider
GSTR3B filed by the petitioner for the assessment.

HELD
The order was passed in violation of the principles of
natural justice since neither adequate opportunity of
being heard was granted, nor any reason assigned for
passing such order which would entail civil consequences
seriously prejudicing the petitioner. Therefore, the order
was quashed without expressing any opinion on the merits
of the case with the direction that the proceedings may be
conducted digitally considering the current pandemic if
required, but the authority shall decide the case on merits
preferably by 31st March, 2021, at least within two months
from the date of this order.
90

The applicant sought Advance Ruling on whether when
the landlord charges electricity or incidental charges in
addition to rent as per the lease agreement, was the
landlord liable to pay and recover GST from the tenant
on such electricity or incidental charges? Can electricity
charges paid by the landlord to Torrent Power Ltd. (the
supplier of electricity) for the electricity connection in the
name of the landlord and recovered based on sub-meters
from different tenants be considered as amount recovered
as pure agent of the tenant when the legal liability to pay
the electricity bill was that of the landlord?

HELD
The question relating to ‘recovery’ of GST from the
tenant on electricity or incidental charges was outside
the scheme of advance ruling. Such a question being a
civil matter, shall be decided in terms of the agreement
entered into between both the parties. In view of the terms
of the agreement, it was inferred that the applicant was
charging a fixed sum as rent and there were no other
incidental expenses or charges. The charges in respect of
electric power were to be paid on actual basis. One of the
clauses of the agreement stipulated that the Government
shall pay all charges in respect of electric power, light,
etc., along with the applicable taxes thereon. However,
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the words ‘to whom’ the payment was to be made were
missing in the agreement. By applying linguistic principles,
it was observed that the lessee was required to pay the
charges directly to the electricity company in respect of
electric power used by it. The clauses relating to rent
and charges for electric power were independent of each
other. Thus, electricity charges would not form part of the
value of supply.
In respect of the second question, the applicant had not
obtained separate meters from the electricity company but
had installed sub-meters. Therefore, although the lessee
had to pay electricity charges directly to the company as
per actual usage in terms of the agreement, in the absence
of infrastructure, i.e., separate electric meter, there was a
silent agreement that the applicant shall collect electricity
charges on actual basis and pay the same to the company.
Since this arrangement has been going on for a long time,
there was a mutual understanding which can be called as
an ‘agreement’ in view of the Indian Contract Act, 1982.
Thus, it was held to be a case of pure agent.

17

Manoj Mittal
[MANU/AR/0035/2021 (AAR-WB)]
Date of order: 22nd March, 2021

If there are two separate sections, one for takeaways
and another as restaurant, and if separate books of
accounts, records, etc., are maintained, both such
sections shall be treated as independent sections
– Section for only takeaways can be considered as
supply of goods

FACTS
The applicant has a place of business with two sections.
One section has a sweets parlour to sell sweetmeats,
namkeens and bakery items off the counter in the form
of takeaways. In the other section, fast food snacks
PART B

and beverage items were prepared and served which
could either be consumed at the premises or allowed
as takeaways. Catering services were also provided to
an educational institution which provides education up
to secondary level. The two sections were separated
through separate billing counters, registers and books
of accounts. Based on these facts, the applicant sought
advance ruling in respect of classification of supply either
as supply of service or of goods, the rate of tax to be
applied, exemption to catering services provided to the
educational institution, availment of ITC and reversal of
common ITC.

HELD
Since there was no direct or indirect nexus between
the sweetmeats parlour and the restaurant, it was held
that goods supplied from the sweetmeats parlour as
takeaways without any element of supply of services shall
be treated as supply of goods. Input tax credit shall be
available in respect of such supply of goods.
The supply of food and beverage items in the restaurant
or as takeaway from the restaurant counter has an
element of supply of service. This being composite
supply and principal supply being restaurant services,
GST shall be levied @ 5% subject to non-availment of
input tax credit. Based on the agreement entered into for
supply of catering services to the educational institution
(i.e., its students and staff) and auditor, guests / parents
on programme days, supply only to the extent of catering
services provided to the educational institute would be
exempt. The supply of food and beverages to the auditor,
guests / parents on programme days shall be treated as
‘outdoor catering’ liable to GST @ 5% subject to nonavailment of input tax credit. For common input tax credit,
sections 17(1) and (2) of the CGST Act read with Rule
42 and 43 of the CGST / WBGST Rules, 2017 shall be
followed.

ISERVICE TAX
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Chartered Accountants

I. HIGH COURT
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Anjappar Chettinad A/c Restaurant vs. Joint
Commissioner
[2021-TIOL-1270-HC-Mad-ST]
Date of order: 20th May, 2021

Takeaway and food parcels by restaurants
tantamount to sale of food and drinks and does not
attract levy of service tax

FACTS
The petitioners provide restaurant services, outdoor
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catering services and mandap keeper services. An audit
was undertaken and service tax was demanded on the
takeaway / parcel services. Accordingly, a petition is filed
regarding taxability of food taken away or collected from
restaurants in parcels.

HELD
The Court noted that not all services rendered by
restaurants are taxable and the tax gets attracted
only in certain specified situations. Sale of food and
drink simpliciter, services of selection and purchase of
ingredients, preparation of ingredients for cooking and the
actual preparation of the food and drink would not attract
the levy of tax. Only those services commencing from the
point where the food and drinks are collected for service at
the table till the raising of the bill, are covered. This would
include a gamut of services including arrangements for
seating, decor, music and dance, the service of waiters,
the use of fine crockery and cutlery, among others. In the
case of takeaway or food parcels, the aforesaid attributes
are conspicuous by their absence. In many cases, there
is a separate counter for collection of the takeaway and
is generally positioned away from the main dining area
which may or may not be air-conditioned. In any event,
since the consumption of the food and drink is not in the
premises of the restaurant, the same does not attract
service tax.

19

Qualcomm India Pvt. Ltd. vs. Union of India
and Others
[2021-TIOL-1170-HC-Mum-ST]
Date of order: 21st May, 2021

Interest is payable on delay in processing the
refund claim beyond a period of three months from
the date of receipt of application u/s 11BB of the
Central Excise Act, 1944

FACTS
The petitioner is engaged in the export of services and
receives various input services and avails input tax credit
(ITC) of service tax paid on various input services. It filed
a refund claim for the accumulated ITC under Rule 5 of
the CENVAT Credit Rules, 2004. The refund was sought
to be rejected on the ground that the input services did
not have any nexus with the output services and thus
were not eligible for refund. A part of the refund amount
was sanctioned and a part was rejected. On appeal, the
appellate authority allowed the refund claim. However,
since the refund amounts were sanctioned beyond three
months from the date of filing of refund applications,
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the petitioner claimed that it was entitled to interest on
delayed payment of refund u/s 11BB of the Central Excise
Act, 1944 made applicable to service tax vide section 83
of the Finance Act, 1994. Accordingly, the present writ
application is filed to claim the interest on the refund
amount.

HELD
The Court primarily noted that the orders granting refund
were issued after the expiry of three months from the
date of receipt of the refund application which resulted
in a delay in granting the refund. Section 11BB clearly
provides that if any duty ordered to be refunded is not
refunded within three months from the date of receipt of an
application, there shall be paid to that applicant interest at
such rate as may be prescribed. Thus, irrespective of the
fact that the delay was intentional or unintentional, interest
ought to be granted. Non-granting of interest in such a
case would amount to failure to discharge statutory duty
/ obligation by the refund sanctioning authority for which
the aggrieved claimant can seek a writ of mandamus
from the Writ Court under Article 226 of the Constitution
of India.
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M/s TV Sundram Iyengar and Sons Pvt. Ltd. vs.
Commissioner of CGST & CE
[2021-TIOL-1025-HC-Mad-ST]
Date of order: 30th March, 2021

Relationship between the buyer and seller being
on a principal-to-principal basis, trade discount
received by way of credit note is not liable to
service tax

FACTS
The petitioner is a dealer in motor vehicle parts and motor
vehicle chassis. It entered into dealership agreements with
various manufacturing entities. The case of the petitioner
is that the relationship between it and the manufacturer is
on a principal-to-principal basis. It purchases chassis from
the manufacturer and resells the same in its own name
and on its own account. A show cause notice was issued
proposing levy of service tax with interest and penalty on
the trade discount received from the manufacturers by
way of credit notes.

HELD
The Court states that a mere reading of the
dealership agreement between the assessee and the
manufacturers would clearly indicate that the petitioner
purchases the goods from the manufacturers by way
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of sale. It is also pointed out that the adjudicating
authority has not read the document as a whole but instead
given undue emphasis to certain individual clauses
mentioned in the agreement, thereby misinterpreting the
transaction and relationship between the parties. The
Court accordingly allowed the writ.

II. TRIBUNAL

22

Schlumberger Asia Services Ltd.
[2021-TIOL-313-CESTAT-Chd]
Date of order: 24th May, 2021

Refund under Rule 5 shall be granted in case of
export of exempted services

Credit of Education Cess, Secondary and Higher
Education Cess and Krishi Kalyan Cess was
eligible to be carried forward to the GST regime
as on 1st July, 2017 – The amendment of bar in
transition was made in section 140 on 30th August,
2018 effective from 1st July, 2017 – The refund
claim filed within one year from the amendment is
not time-barred

FACTS

FACTS

The respondent was a 100% export-oriented unit and
Software Technology Park of India (STPI) registered
for service tax under ‘Business Auxiliary Services’
providing call centre services and technical support
service. The appeal was filed by the Revenue against
the order passed by the Tribunal approving the refund
of CENVAT credit on input services used for exporting
services which are otherwise exempt under service
tax laws. The Department contended that CENVAT
credit cannot be availed of inputs, input services or
capital goods used for output services, whether provided
domestically or exported, if the same are exempted
unconditionally.

The CENVAT credit of Education Cess, Secondary and
Higher Education Cess, Krishi Kalyan Cess was lying
unutilised and the appellant could not utilise the same till
30th June, 2017. On 1st July, 2017, the GST regime came
into force and the credit lying in the account was allowed
to be transferred under the GST regime. The credit was
accordingly transited. Later, section 140 of the GST
law was amended on 30th August, 2018 retrospectively,
stating that the credit of cess cannot be carried forward to
the GST regime. The appellant accordingly reversed the
credit and filed a refund claim. The refund was rejected
on the ground of time bar. Accordingly, the present appeal
is filed.

HELD

HELD

The Court referred to the decision of Repro India
Limited [2009 (235) ELT 614 (Bom)] and various other
rulings wherein the scheme of CENVAT Credit Rules
was elaborately discussed and distinction was drawn
between Rules 5 and 6 of the CENVAT Credit Rules,
2004. The Tribunal had rightly held that Rule 6 uses the
words ‘exempted goods / services’ and Rule 5 uses the
words ‘final product / output service’. Further, exemption
is applicable within Indian territory and therefore, goods
as well as services whether taxable or exempted can be
exported. Besides, the intention of the Legislature was to
avoid export of duties or taxes. Therefore, the case was
decided in favour of the assessee.

The Tribunal noted that on 1st July, 2017 there was no bar
on carry forward of the CENVAT credit of Education Cess,
Secondary and Higher Education Cess and Krishi Kalyan
Cess to the GST regime. The amendment to section 140
came after one year of the switch to the GST regime on
30th August, 2018 which was applicable retrospectively. In
these circumstances, how could the appellant have filed
the refund claim within one year from 1st July, 2017 to 30th
August, 2018? Therefore, the relevant date of filing the
refund claim shall be 30th August, 2018 and within one
year of the said date, the refund claim has been filed.
Thus, the refund claim is not barred by limitation and
should be allowed.

21

Commissioner of GST & CE vs. Sutherland
Global Services Pvt. Ltd.
[2021 (47) GSTL 454 (Mad)]
Date of order: 24th February, 2021

Let food be thy medicine and medicine be thy food
— Hippocrates
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13

Dhanjibhai Hirjibhai Nasit vs. State of Gujarat
& Ors.
AIR (2020) Gujarat 70
Date of order: 20th February, 2020
Bench: Vikram Nath CJ, Vipul M. Pancholi J.
and Ashutosh J. Shastri J.

Co-operative society – Tenure of members
appointed by State Government [Gujarat Cooperative Societies Act, 1962, S. 80]

FACTS
The petitioner is a member of the Una Taluka Khand
Vechan Sangh Ltd. (union). The union is a specified
co-operative society as defined u/s 74C of the Gujarat
Co-operative Societies Act, 1961 (Act). The elections of
specified co-operative societies are required to be held
and conducted as provided u/s 74C read with Chapter
XI-A of the Act as well as the Rules framed thereunder. It
is further stated that the respondent State Government,
in purported exercise of the powers conferred upon it u/s
80(2) of the Act, on 4th January, 1999 appointed three
government nominees on the Board of Directors of the
Union.
The grievance of the petitioner is that the nominee
directors, for reasons best known to them, insisted
on continuing on the Board of Directors of the Union.
The petitioner had, therefore, prayed that the nominee
directors be restrained from taking part in the meeting of
the Board of Directors which was scheduled to be held on
10th May, 2007.

HELD
The Committee means ‘Managing Committee’ or other
governing body of a society to which the direction and
control of the management of the affairs of a society
are entrusted. The term of the elected members of the
Managing Committee shall be five years from the date
of election as provided in section 74C(2) of the Act. It
is further clear that where the State Government has
subscribed to the share capital of the society directly or
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through another society, or as per the circumstances
enumerated in section 80(1) of the Act, the State
Government is empowered to nominate three prescribed
representatives on the Committee of the society and
such members so nominated shall hold office during the
pleasure of the State Government, or for such period as
may be specified in the order by which they are appointed.
Similarly, section 80(2) of the Act empowers the State to
appoint the representatives having regard to the public
interest involved in the operation of a society as if the
State Government had subscribed to the share capital of
the society and the provisions contained in section 80(1)
of the Act will be applicable to such nomination.
The petition was disposed of accordingly.

14

Benedict Denis Kinny vs. Tulip Brian Miranda &
Ors.
AIR 2020 Supreme Court 3050
Date of order: 19th March, 2020
Bench: Ashok Bhushan J. and Navin Sinha J.

Right to judicial review – Citizen has the right
against any order of a statutory authority
[Constitution of India, Art. 226]

FACTS
The respondent as well as the appellant contested
the election for the seat of Councillor in the Mumbai
Municipal Corporation reserved for backward class
citizens. On 23rd February, 2017, the respondent No. 1
was declared elected. Section 5B of the Mumbai Municipal
Corporation Act, 1888 (Act) requires the candidate to
submit his caste validity certificate on the date of filing
the nomination papers. A candidate who has applied to
the Scrutiny Committee for the verification of his caste
certificate before the date of filing of nomination but who
has not received the said certificate on the date of filing
the nomination, has to submit an undertaking that he
shall submit within a period of six months from the date
of election the validity certificate issued by the Scrutiny
Committee.
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It is further provided that if a person fails to produce the
validity certificate within the period of six months from
the date of election, that election shall be deemed to
have been terminated retrospectively and he shall be
disqualified from being a Councillor. The period of six
months was amended to 12 months by the Amendment
Act, 2018.
The Scrutiny Committee, vide its order dated 14th August,
2017, held that respondent No. 1 does not belong to the
East Indian category. Therefore, it refused to grant caste
validity certificate in favour of the respondent. Writ Petition
No. 2269 of 2017 was filed by the respondent challenging
the above order of the Caste Scrutiny Committee.
The High Court, vide order dated 18 August, 2017,
passed an interim order in favour of respondent No. 1.
The High Court, vide its judgment and order dated 2nd
April, 2019, allowed the writ petition filed by respondent
No. 1 and quashed the order of the Scrutiny Committee
dated 14th August, 2017 and remanded the matter to the
Scrutiny Committee for fresh consideration.

the Caste Scrutiny Committee. Thus, the interim order
passed by the High Court was in aid of the main relief,
which was granted by the High Court.
The interim order passed by the High Court was in
exercise of judicial review by the High Court to protect
the rights of the respondents. The appeal was dismissed.

15

Suo motu Public Interest Litigation
No. 01 of 2021
Date of order: 11th June, 2021
Bench: Dipankar Datta CJI, A.A. Sayed J.,
S.S. Shinde J. and Prasanna B. Varale J.

Covid-19 – Extension of interim orders

th

By the judgment dated 2nd April, 2019, the High Court also
directed that the respondent No. 1 is entitled to continue
in her seat, since the effect of disqualification was
postponed by the interim order and the impugned order
of the Caste Scrutiny Committee had been set aside.

FACTS
The Court On its Own Motion addressed matters wherein
interim orders have been passed by the High Court of
Bombay at its Principal Seat, and the Benches at Nagpur
and Aurangabad, the High Court of Bombay at Goa, and
the Courts / Tribunals subordinate to it, including the
Courts / Tribunals in the Union Territory of Dadra and
Nagar Haveli, and Daman and Diu, during the second
wave of the Covid pandemic and for extending protection
to those who are unable to access justice because of the
restricted functioning of Courts / Tribunals.

HELD

Aggrieved by the judgment and order dated 2nd April,
2019, Review Petition (L) No. 20 of 2019 was filed by the
appellant which, too, was rejected by the High Court by
an order dated 2nd May, 2019. Both the orders, dated 2nd
April and 2nd May, 2019, have been challenged by the
appellant in this appeal.

Taking an overall view of the matter, which tends to
suggest that resumption of physical hearings in all the
Courts across Maharashtra is still at some distance, the
protection granted by the interim orders passed on this
PIL stand extended till 9th July, 2021 or until further orders,
whichever is earlier, on the same terms.

HELD

Further, the Court held that the media has reported
incidents of building collapses leading to loss of precious
lives. Therefore, if indeed there are buildings / structures
which are either dilapidated or dangerous / unsafe
requiring immediate demolition and vacation thereof by
their inhabitants, the particular Municipal Corporation /
Municipal Council / Panchayat / Local Body within whose
territorial limits such buildings / structures are located,
may, considering the imminent need to have such
buildings / structures vacated and demolished, bring the
particular instance to the notice of the relevant Division
Bench in seisin of suo motu Public Interest Litigation No.
1 of 2020 (High Court On its Own Motion vs. Bhiwandi
Nizampur Municipal Corporation & Ors.) and seek
appropriate orders for proceeding with the demolition

The Court, inter alia, on the question of whether the High
Court in exercise of jurisdiction under Article 226 can
interdict the above consequences envisaged by section
5B of the Act by passing an interim or final judgment, held
as under:
An interim direction can be passed by the High Court
under Article 226, which could have helped or aided the
Court in granting the main relief sought in the writ petition.
In the present case, the decision of the Caste Scrutiny
Committee having been challenged by the writ petitioners
and the High Court finding prima facie substance in the
submissions, granted interim order which ultimately
fructified in the final order setting aside the decision of
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process to take it to its logical conclusion.

16

Lalit Kumar Jain vs. UOI & Ors.
Transferred case (Civil) No. 245 of 2020
Date of order: 21st May, 2021
Bench: L. Nageswara Rao J. and
S. Ravindra Bhat J.

Personal guarantor – Liable under IBC Code
[Constitution of India, Article 32; Insolvency and
Bankruptcy Code, 2016, S. 2(e), 31, 60, 78, 79, 239,
240, 249]

FACTS
The petition was preferred under Article 32 as well as
transferred cases under Article 139A of the Constitution
of India. The common question which arises in all these
cases concerns the vires and validity of a Notification dated
15th November, 2019 issued by the Central Government
(impugned notification). The petitioners contend that the
power conferred upon the Union u/s 1(3) of the Insolvency
and Bankruptcy Code, 2016 (Code) could not have been
resorted to in a manner so as to extend the provisions of
the Code only as far as they relate to personal guarantors
of corporate debtors.

HELD
It is quite evident that the method adopted by the Central
Government to bring into force different provisions of the
Act had a specific design: to fulfil the objectives underlying
the Code.
The Amendment of 2018 also altered section 60 of the
Code in that insolvency and bankruptcy processes relating
to liquidation and bankruptcy in respect of three categories,
i.e., corporate debtors, corporate guarantors of corporate
debtors and personal guarantors to corporate debtors,
were to be considered by the same forum, i.e., the NCLT.
It is, therefore, clear that the sanction of a resolution
plan and finality imparted to it by section 31 of the Code
does not per se operate as a discharge of the guarantor’s
liability. As to the nature and extent of the liability, much
would depend on the terms of the guarantee itself.
Therefore, it is held that approval of a resolution plan
does not ipso facto discharge a personal guarantor (of a
corporate debtor) of her or his liabilities under the contract
of guarantee.
The writ petitions were dismissed.
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Urmila Devi & Ors. vs. Branch Manager, National
Insurance Company Limited & Anr.
(2020) 11 SCC 316
Date of order: 30th January, 2020
Bench: S.A. Bobde CJI, B.R. Gavai J. and
Surya Kant J.

Scope of cross-objection – Even if appeal is
withdrawn or dismissed – Cross-objection would
survive [Civil Procedure Code, 1908, Or. 41. R. 22]

FACTS
On 2nd May, 2008, Sanjay Tanti, husband of appellant No.
1, father of appellant Nos. 2 to 4 and son of appellant
No. 5, met with an accident while he was travelling from
Ladma to Goradih by a Tata Maxi vehicle. The appellants
filed a claim petition u/s 166 of the Motor Vehicles Act,
1988 (the M.V. Act). The owner of the vehicle was joined
as Opponent No. 1; the driver of the vehicle was joined
as Opponent No. 2; whereas, the National Insurance
Company Limited (hereinafter referred to as ‘the Insurance
Company’) was joined as Opponent.
The claim of the Insurance Company was that the driver
and the owner of the vehicle had breached the terms and
conditions of the insurance policy and, as such, they are
not liable for payment of compensation.
The Motor Vehicle Accidental Claim Tribunal (Tribunal)
vide judgment and order dated 29th January, 2011,
rejected the contention of the Insurance Company that
the driver and owner of the vehicle had breached the
terms and conditions, and while allowing the claim petition
directed the Insurance Company to pay compensation of
Rs. 2,47,500 to the claimants.
Being aggrieved by the judgment and award passed by
the Tribunal, the Insurance Company preferred Misc.
Appeal No. 521 of 2011 before the High Court at Patna
contending that the Tribunal had erroneously fastened the
liability on it. In the said appeal, a cross-objection came to
be filed by the appellants.
When the appeal came up for hearing, it was noticed
that the appeal was dismissed for want of office objections
and the counsel for the appellants (the Insurance
Company) stated that they were not interested in reviving
the appeal. The appeal was, as such, disposed of by
the High Court. Insofar as the cross-objection of the
Continued on Page 107
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LAWS AND BUSINESS
DR. ANUP P. SHAH

Chartered Accountant

CRYPTOCURRENCIES: TRAPPED IN THE
LABYRINTH OF LEGAL CORRIDORS (Part - 1)
BACKGROUND OF CRYPTOS

All of us must have been reading about Cryptocurrencies
/ Virtual Currencies (VCs) of late. And I am sure many
of us must be wondering what exactly is this strange
animal which has taken the world by storm? Every day
the business newspapers devote a great deal of space to
news about VCs.
A cryptocurrency is basically a virtual currency which
is very secure. It is based on a cryptic algorithm /
code (hence, the name cryptocurrency) which makes
counterfeiting very difficult. The most important part about
a VC is that no Government has issued it and hence it is
not Fiat Money. It is a privately-issued currency which
is entirely digital in nature. There are no paper notes or
coins. Everything about it is digital. Further, it is based on
blockchain technology, meaning that it is stored over a
network of servers. Hence, it becomes difficult to say where
exactly it is located. This also makes it very complicated
for any Government to regulate VCs. This has been one
of the sore points for the Indian Government. The fear
that VCs would lead to money-laundering and financing
of illegal activities is one of the key concerns associated
with cryptocurrencies.
Many people associate cryptos (as they are colloquially
known) only with Bitcoins. Yes, Bitcoins were the first
cryptos launched in 2009 and remain the most popular,
but now there are several other VCs such as Tethers,
Litecoins, Binance Coins, Bbqcoins, Dogecoins,
Ethereum, etc. At last count, there were about 200 VCs!
VCs are bought and sold on crypto exchanges. Several
such virtual currency exchanges operate in India, for
example, WazirX, CoinDCX. Tesla, the US-based electric
vehicle manufacturer, announced that it had bought US
$1.5 billion worth of Bitcoins and that it would accept
Bitcoins as a means of payment. It is estimated that there
are over ten million crypto users in India and over 200
million users worldwide. In spite of such a huge market,
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it is unfortunate that neither the Indian tax nor the Indian
legal system has kept pace with such an important global
development.
While dealing with VCs one should also know about
Non-Fungible Tokens (NFTs). These are units of data
stored on a blockchain ledger and certify a digital asset.
NFTs are useful in establishing fractional ownership
over assets such as digital art, fashion, movies, songs,
photos, collectibles, gaming assets, etc. Each NFT has
a unique identity which helps establish ownership over
the asset. NFTs have even entered the contractual space.
For example, in 2019 Spencer Dinwiddie, a basketball
player in the US, tokenised his player’s contract with the
National Basketball Association, so that several investors
could invest in the same. These NFTs could then be
traded on a virtual exchange. These tokens carry an
interest coupon and the amount raised from the token is
given to the person creating the token, e.g., the basketball
player. At the end of the maturity period, the token would
be redeemed and they may or may not carry a profitsharing in the revenues earned by the token creator. The
payments for buying these tokens can also be made by
using cryptocurrencies.
Recently, El Salvador became the first country in the
world to legalise cryptocurrencies as legal tender.
Thus, residents of El Salvador can pay for goods,
services, taxes, etc., using virtual currencies like Bitcoins.
Let us try to analyse cryptocurrencies and understand
the fast-changing and confusing regulatory and tax
environment surrounding them in India. Since there has
been a great deal of flip-flop on this issue, this Feature
would cover all the key developments on the subject to
clear the fog. There is a great deal of misinformation
and ignorance on this front and hence all key regulatory
developments have been analysed below, even if they
were proposals which never got formalised.
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CHEQUERED LEGAL BACKGROUND
Let us start with an examination of the highly chequered
background and problematic past which cryptocurrencies
have encountered in India.
FM’s 2018 speech
The Finance Minister in his Speech for Budget 2018-19 said
that the Government did not consider cryptocurrencies as
legal tender or coins and that all measures to eliminate the
use of these currencies in financing illegitimate activities
or as part of the payment system will be taken by the
Government. However, he also said that the Government
will explore the use of blockchain technology proactively
for ushering in a digital economy.
RBI’s 2018 ban
The RBI had been cautioning people against the use of
‘Decentralised Digital Currency’ or ‘Virtual Currencies’
right since 2013. Ultimately, in April 2018, by a Circular
the RBI banned dealing in virtual currencies in view of the
risks which the RBI felt were associated with them:
• VCs being in digital form were stored in electronic
wallets. Therefore, VC holders were prone to losses
arising out of hacking, loss of password, compromise of
access credentials, malware attacks, etc. Since VCs are
not created by or traded through any authorised central
registry or agency, the loss of the e-wallet could result in
the permanent loss of the VCs held in them.
• Payments by VCs, such as Bitcoins, took place on a
peer-to-peer basis without any authorised central agency
which regulated such payments. As such, there was no
established framework for recourse to customer problems
/ disputes / chargebacks, etc.
• There was no underlying or backing of any asset for VCs.
As such, their value seemed to be a matter of speculation.
Huge volatility in the value of VCs has been noticed in
the recent past. Thus, the users are exposed to potential
losses on account of such volatility in value.
• It was reported that VCs such as Bitcoins were
being traded on exchange platforms set up in various
jurisdictions whose legal status was also unclear. Hence,
the traders of VCs on such platforms were exposed to
legal as well as financial risks.
• The absence of information of counterparties in such
peer-to-peer anonymous / pseudonymous systems could
subject the users to unintentional breaches of anti-moneylaundering and combating the financing of terrorism (AML
/ CFT) laws.
In view of the potential financial, operational, legal,
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customer protection and security-related risks associated
with dealing in VCs, the RBI’s Circular stated that entities
regulated by the Reserve Bank, e.g., banks, NBFCs,
payment gateways, etc., should not deal in VCs or provide
services for facilitating any person or entity in dealing with
or settling VCs. Such services were defined as including,
maintaining accounts, registering, trading, settling,
clearing, giving loans against virtual tokens, accepting
them as collateral, opening accounts of exchanges
dealing with them and transfer / receipt of money in
accounts relating to purchase / sale of VCs. This diktat
from the RBI came as a body-blow to the fast-expanding
cryptocurrency industry in India.
IMC’s 2019 criminalisation sword
In 2019, an Inter-Ministerial Committee (IMC) of the
Government presented a Report to the Government
recommending a ban on all VCs. It proposed that not only
should VCs be banned but any activity connected with
them, such as buying / selling / storing VCs should also
be banned. Shockingly, the IMC proposed criminalisation
of these activities and provided for a fine of up to Rs.
25 crores and / or imprisonment of up to ten years. It
categorically held that a VC is not a currency. Fortunately,
none of the recommendations of this IMC Report saw the
light of day.
Supreme Court’s 2020 boon
This Circular of the RBI came up for challenge before
the Apex Court in the case of Internet and Mobile
Association of India vs. Reserve Bank of India, WP(C)
No. 528/2018, order dated 4th March, 2020 (SC). The ban
was challenged by the Internet and Mobile Association of
India, an industry body which represented the interests
of the online and digital services industry along with a
few companies which ran online crypto assets exchange
platforms. A three-Judge Bench in a very detailed
judgment assayed the RBI Circular. The Court examined
three crucial questions.
Question #1: Are VCs currency under Indian laws?
• The Court noted that the word ‘currency’ is defined in
section 2(h) of the Foreign Exchange Management Act,
1999 to include ‘all currency notes, postal notes, postal
orders, money orders, cheques, drafts, travellers’ cheques,
letters of credit, bills of exchange and promissory notes,
credit cards or such other similar instruments as may
be notified by the RBI.’ The expression ‘currency notes’
was also defined in FEMA to mean and include cash in
the form of coins and banknotes. Again, FEMA defined
‘Indian currency’ to mean currency which was expressed
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or drawn in Indian rupees. It also observed that the RBI
had taken a stand that VCs did not fit into the definition
of the expression ‘currency’ under section 2(h) of FEMA,
despite the fact that the Financial Action Task Force
(FATF) in its Report defined virtual currency to mean a
‘digital representation of value that can be digitally traded
and functions as (1) a medium of exchange; and / or (2)
a unit of account; and / or (3) a store of value, but does
not have legal tender status.’ According to this Report,
legal tender status is acquired only when it is accepted
as a valid and legal offer of payment when tendered to a
creditor.
• Neither the Reserve Bank of India Act, 1934 nor
the Banking Regulation Act, 1949, the Payment and
Settlement Systems Act, 2007, or the Coinage Act,
2011 defined the words ‘currency’ or ‘money’.
• The Prize Chits and Money Circulation Schemes
(Banning) Act, 1978 defined money to include a cheque,
postal order, demand draft, telegraphic transfer or money
order.
• Section 65B of the Finance Act, 1994, inserted by
way of the Finance Act, 2012, defined ‘money’ to mean
‘legal tender, cheque, promissory note, bill of exchange,
letter of credit, draft, pay order, travellers’ cheque, money
order, postal or electronic remittance or any other similar
instrument, but shall not include any currency that is held
for its numismatic value’. This definition was important,
for it identified many instruments other than legal tender
which could come within the definition of money.
• The Sale of Goods Act, 1930 did not define ‘money’ or
‘currency’ but excluded money from the definition of the
word ‘goods’.
• The Central Goods and Services Tax Act, 2017 defined
‘money’ under section 2(75) to mean ‘the Indian legal
tender or any foreign currency, cheque, promissory note,
bill of exchange, letter of credit, draft, pay order, travellers’
cheque, money order, postal or electronic remittance or
any other instrument recognised by RBI, when used as
a consideration to settle an obligation or exchange with
Indian legal tender of another denomination but shall not
include any currency that is held for its numismatic value.’
The Supreme Court ultimately held that nothing prevented
the RBI from adopting a short circuit by notifying VCs under
the category of ‘other similar instruments’ indicated in
section 2(h) of FEMA, 1999 which defined ‘currency’ to
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mean ‘all currency notes, postal notes, postal orders,
money orders, cheques, drafts, travellers’ cheques, letters
of credit, bills of exchange and promissory notes, credit
cards or such other similar instruments as may be notified
by the Reserve Bank.’ Promissory notes, cheques, bills
of exchange, etc., were also not exactly currencies but
operated as valid discharges (or the creation) of a debt
only between two persons or peer-to-peer. Therefore, it
held that it was not possible to accept the contention
that VCs were just goods / commodities and could
never be regarded as real money!
Question #2: Did RBI have power to regulate VCs?
The Apex Court observed that once it was accepted
that some institutions accept virtual currencies as valid
payments for the purchase of goods and services, there
was no escape from the conclusion that the users and
traders of virtual currencies carried on an activity that fell
squarely within the purview of the Reserve Bank of India.
The statutory obligations that the RBI had, as a central
bank, were (i) to operate the currency and credit system,
(ii) to regulate the financial system, and (iii) to ensure
the payment system of the country to be on track, and
would compel them naturally to address all issues that
are perceived as potential risks to the monetary, currency,
payment, credit and financial systems of the country. If an
intangible property could act under certain circumstances
as money then RBI could definitely take note of it and deal
with it. Hence, it was not possible to accept the contention
that cryptocurrency was an activity over which RBI had no
power statutorily. Hence, the Apex Court held that the RBI
has the requisite power to regulate or prohibit an activity
of this nature. The contention that the RBI was conferred
only with the power to regulate, but not to prohibit, did not
appeal to the Court.
The Supreme Court further held that the RBI’s Circular
did not impose a total prohibition on the use of or the
trading in VCs. It merely directed the entities regulated
by the RBI not to provide banking services to those
engaged in the trading or facilitating of the trading in
VCs. Section 36(1)(a) of the Banking Regulation Act,
1949 very clearly empowered the RBI to caution or
prohibit banking companies against entering into certain
types of transactions or class of transactions. The
prohibition was not per se against the trading in VCs. It
was against banks, with respect to a class of transactions.
The fact that the functioning of VCEs automatically got
paralysed or crippled because of the impugned Circular
was no ground to hold that it was tantamount to a total
prohibition.
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It observed that so long as those trading in VCs did not
wish to convert them into currency in India and so long
as the VC enterprises did not seek to collect their service
charges or commission in currency through banking
channels, they will not be affected by this Circular.
Peer-to-peer transactions were still taking place without
the involvement of the banking channel. In fact,
those actually buying and selling VCs without seeking
to convert currency into VCs or vice versa, were not at
all affected by the RBI’s Circular. It was only the online
platforms which provided a space or medium for the
traders to buy and sell VCs that were seriously affected
by the Circular, since the commission that they earned by
facilitating the trade was required to be converted into fiat
currency.
Various regulatory events from 2013 to 2018 showed
that RBI had been brooding over the issue for almost
five years before taking the extreme step of issuing the
Circular. Therefore, the RBI could not be held guilty of
non-application of mind. The Apex Court held that if RBI
took steps to prevent the gullible public from having
an illusion as though VCs may constitute a valid legal
tender, the steps so taken were actually taken in good
faith. The repeated warnings through press releases from
December, 2013 onwards indicated a genuine attempt on
the part of the RBI to safeguard the interests of the public.
Therefore, the impugned Circular was not vitiated by
malice in law and was not a colourable exercise of power.
Thus, the RBI had the power to regulate and prohibit
VCs.
Question #3: Was RBI’s Circular excessive and ultra
vires?
The Supreme Court then held that citizens who were
running online platforms and VC exchanges could
certainly claim that the Circular violated Article 19(1)(g)
of the Constitution which provides a Fundamental Right
to practice any profession or to carry on any occupation,
trade or business to all citizens subject to Article 19(6)
which enumerated the nature of restriction that could be
imposed by the State upon the above right of the citizens.
It held that persons who engaged in buying and selling
virtual currencies just as a matter of hobby could not take
shelter under this Article since what was covered was
profession / business. Even people who purchased and
sold VCs as their occupation or trade had other ways
such as e-Wallets to get around the Circular. It is the VC
exchanges which, if disconnected from banking channels,
would perish.
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The Supreme Court held that the impugned Circular had
almost wiped the VC exchanges out of the industrial map
of the country, thereby infringing Article 19(1)(g). The
position was that VCs were not banned, but the trading in
VCs and the functioning of VC exchanges were rendered
comatose by the impugned Circular by disconnecting
their lifeline, namely, the interface with the regular banking
sector. It further held that this had been done (i) despite
the RBI not finding anything wrong about the way in which
these exchanges functioned, and (ii) despite the fact that
VCs were not banned. It was not the case of RBI that any
of the entities regulated by it had suffered on account of
the provision of banking services to the online platforms
running VC exchanges.
Therefore, the Court concluded that the petitioners
were entitled to succeed and the impugned RBI
Circular was liable to be set aside on the ground of
being ultra vires of the Constitution. One of the banks
had frozen the account of a VC exchange. The Court
gave specific directions to defreeze the account and
release its funds. Accordingly, the Supreme Court came
to the rescue of Indian VC exchanges.
Along with the above Supreme Court decision, another
decision which merits mention is that of the Karnataka
High Court in the case of B.V. Harish and Others vs.
State of Karnataka (WP No. 18910/2019, order dated
8th February, 2021. In this case, based on the RBI’s
Circular, the police had registered an FIR against the
directors of a company for running a cryptocurrency
exchange and a VC ATM. The Karnataka High Court
relied upon the decision of the Supreme Court explained
above and quashed the chargesheet and other criminal
proceedings.
Recently, the RBI in a Circular to banks and NBFCs
has stated that certain entities are yet cautioning their
customers against dealing in virtual currencies by
making a reference to the RBI Circular dated 6th April,
2018. The RBI has directed that such references to the
abovementioned Circular were not in order since it had
been set aside by the Supreme Court. However, the RBI
has added that banks / entities may continue to carry out
customer due diligence processes in line with regulations
governing standards for Know Your Customer (KYC),
Anti-Money Laundering (AML), Combating of Financing
of Terrorism (CFT) and obligations of regulated entities
under Prevention of Money Laundering Act (PMLA),
2002, in addition to ensuring compliance with relevant
provisions under FEMA for overseas remittances.
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Finance Minister’s interviews
In February / March, 2021 in reply to questions raised in
the Rajya Sabha as to whether the Central Government
was planning to issue strict guidelines on cryptocurrency
trading and whether the Government was doing anything
to curb clandestine trading of VCs, the Finance Minister
stated that a high-level Inter-Ministerial Committee
(IMC), constituted under the Chairmanship of the
Secretary (Economic Affairs) to study the issues related
to VCs and propose specific actions to be taken in the
matter, had recommended in its report that all private
cryptocurrencies, except any cryptocurrency issued by
the State, be prohibited in India. The Government would
take a decision on the recommendations of the IMC and
the legislative proposal, if any, would be introduced in the
Parliament following the due process.
Recently, in March, 2021, the Finance Minister has said
that the Government was not closing its mind and that
they were looking at ways in which experiments could
happen in the digital world and cryptocurrencies. She has
also stated that ‘From our side, we are very clear that we
are not shutting all options. We will allow certain windows
for people to do experiments on the blockchain, bitcoins
or cryptocurrency… A lot of fintech companies have made
a lot of progress on it. We have got several presentations.
Much work at the state level is happening and we want to
take it in a big way in IFSC or Gift City in Gandhinagar.’

cryptocurrency or virtual currency during the financial
year, the following details have to be disclosed in its
Balance Sheet:
(a) profit or loss on transactions involving the
cryptocurrency or virtual currency, (b) amount of currency
held as at the reporting date, (c) deposits or advances
from any person for the purpose of trading or investing in
cryptocurrency / virtual currency.
Similarly, the Profit & Loss Statement of such a company
must carry the following additional details:
(i) profit or loss on transactions involving cryptocurrency
or virtual currency, (ii) amount of currency held as at
the reporting date, and (iii) deposits or advances from
any person for the purpose of trading or investing in
cryptocurrency or virtual currency.

CRYPTOCURRENCY BILL, 2021

MCA’s 2021 Rules for companies
In March, 2021 the Ministry of Corporate Affairs has
mandated all companies to disclose certain additional
information in their accounts from 1st April, 2022. One such
important information pertains to details of cryptocurrency
or virtual currency.

The Government had proposed to table ‘The
Cryptocurrency and Regulation of Official Digital
Currency Bill, 2021’ during the January to March, 2021
session of the Lok Sabha. However, it was not introduced.
The purport of this Bill states that it aims to create a
facilitative framework for creation of the official digital
currency to be issued by the Reserve Bank of India. The
Bill also seeks to prohibit all private cryptocurrencies
in India; however, it allows for certain exceptions to
promote the underlying technology of cryptocurrency and
its uses. It would be interesting to see the contours of this
Bill when it is tabled. However, it seems quite clear that
the Government is considering introducing its own digital
currency to be issued by the RBI. One aspect which
is worrying is that it seeks to prohibit all private VCs.
Does this mean that the Government would get over the
Supreme Court verdict by this law?

Where the company has traded or invested in

(To be continued)

Success is liking yourself, liking what you do, and liking how you do it
— Maya Angelou

If you liked a book, don't meet the author
— Raymond Chandler

Description begins in the writer's imagination, but should finish in the reader's
— Stephen King
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SECURITIES LAWS
JAYANT M. THAKUR

Chartered Accountant

NEW FAQs ON INSIDER TRADING
SEBI has released in April, 2021 a comprehensive set
of Frequently Asked Questions (‘FAQs’) on the SEBI
(Prohibition of Insider Trading) Regulations, 2015 (‘the
Insider Trading Regulations’). Several aspects of the
subject have been clarified. A few important ones are
discussed here.

BRIEF BACKGROUND OF THE INSIDER
TRADING REGULATIONS
Insider trading is an evil of stock markets that is
unacceptable across the globe and stringent laws are
made against such acts. The concept of insider trading is
simple enough. A person close to a company is entrusted
with material information about the company and he is
duty-bound not to abuse it for profit. It may be information
about, say, substantial growth in profits of the company.
Yet he goes ahead and buys shares of the company while
the information is not yet public. When the information is
released, the share price expectedly rises and he thus
profits. Insider trading is condemned on several grounds.
It reduces faith in the markets as there arises a feeling that
the market is rigged against ‘outsiders’. It also amounts to
a moral wrong by such a person against the company
itself which also loses. The persons who actually invest
in the company and thus put their money at risk may be
at a loss. Therefore, there are comprehensive regulations
against insider trading.
This evil is tackled in various ways under the law. The
primary policy of course is to ban trading on the basis
of Unpublished Price Sensitive Information (‘UPSI’).
Communication of UPSI is also prohibited. Detailed rules
are laid down for control over it. A comprehensive and
very wide definition of an ‘insider’ is laid down. Several
categories of persons who are connected with the
company or even connected with connected persons are
deemed to be insiders. Further, apart from the ban in law,
the company itself is required to self-regulate trading by
certain insiders by a code of conduct.
It is not surprising that many areas exist where the law
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does not appear to be clear. SEBI has now released a
comprehensive set of FAQs on the Regulations.

MULTIPLE SOURCES OF GUIDANCE
– NOTES, INFORMAL GUIDANCE AND
FAQs
Before we proceed to some specific and important FAQs,
it is interesting to note the several attempts made to give
guidance in various forms to the admittedly complex set of
Regulations. The Regulations have this fairly interesting
feature of ‘Notes’ to some of them. The notes attempt to
explain the nature of that particular regulation. The legal
status of such notes is not wholly clear.
Then we have Informal Guidance issued by SEBI in reply
to specific queries raised by market participants from
time to time. Coincidentally, SEBI has compiled important
Informal Guidances on insider trading and released them
almost simultaneously with the FAQs. But the legal status
of Informal Guidances, too, is ambiguous at best.
And now we have the FAQs which again are specifically
stated to be not law and not binding!
Yet, the Notes, Informal Guidances and FAQs do throw
light on the complex and loosely worded Regulations
and also show the mind of SEBI on how it views the
Regulations. The Regulations will, of course, always rule
as law but in the field of Securities Laws such supporting
material has always been relevant and indeed they enrich
the law.
Let us now consider some important FAQs.

DO THE REGULATIONS APPLY ALSO
TO DEALINGS IN DERIVATIVES,
DEBENTURES, ETC.?
The common understanding of insider trading may be that
the Regulations cover dealings in equity shares. This also
makes general sense since it is typically equity shares
that are affected by release of material information. For
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example, a jump in the performance of the company
affects the price of its equity shares.
However, the Regulations refer to ‘securities’ and
not merely to ‘equity shares’. The term ‘securities’ is
very widely defined and includes shares of all types,
derivatives, debt securities, etc. Thus, the FAQs clarify
that such other types of securities (except units of mutual
funds) are also covered by the Regulations. Dealings in
ADRs / GDRs are also clarified to be covered.

CREATION / INVOCATION /
REVOCATION OF PLEDGE AND OTHER
FORM OF CHARGE ON SECURITIES
It is common for shareholders to raise loans against their
securities or otherwise offer such securities as security for
various obligations. The securities are thus subjected to a
charge which may be a pledge, a hypothecation, etc. The
question is whether the creation (as also the invocation
/ revocation) of such a charge would amount to ‘dealing’
which is regulated?
On first impression, it would appear counter-intuitive that
such acts should be regulated. Pledging of the shares
does not result in transfer of risk and reward. If the price
of the shares rises or falls, it would be on account of the
shareholder; unlike a sale where the risks and rewards
get transferred. However, an insider in possession of
UPSI may, for example, pledge his shares and obtain a
loan. Once the UPSI is released, which, say, is seriously
negative news, the price of the shares may fall sharply.
The lender thus may suffer as he will not be able to
recover his loan even if he had kept a margin.
A ‘Note’ to the definition of ‘trading’ clarifies that this would
include pledging, etc., while in possession of UPSI. The
FAQs make this clear even further. Thus, creation, etc., of
such a charge while in possession of UPSI would amount
to dealing that is prohibited. However, the FAQs clarify
that under certain specified circumstances such acts are
permitted but it would be up to the pledger / pledgee to
demonstrate that they were bona fide and prove their
innocence.

CONTRA TRADES
As explained earlier, the Regulations attack the evil on
several fronts. One of them is by way of ban on short-term
trading by insiders which is also known as entering into
contra trades within a specified period.
The basic rule is that an insider should not deal in the
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securities of the company on the basis of UPSI. However,
to find him guilty of such an act, SEBI would have to prove
several aspects. To avoid this, certain designated insiders
have been banned from entering into contra trades within
six months. To put this a little simply, if he purchases
shares today, he cannot sell shares for six months. And
vice versa. This places a brake on insiders doing quick
trading which can expectedly be on the basis of UPSI.
However, some aspects are not clear and the FAQs have
been released to clarify them.
Can such an insider buy a derivative and then reverse it
within six months? The FAQs say he cannot, unless the
closure of the derivative is by physical delivery. In other
words, if he buys a future for, say, X number of shares,
he can close the future by taking delivery and making the
payment. However, he cannot close the future by selling
it. This again makes sense because buying and selling
futures / options may expectedly be on the basis of UPSI.
Can such an insider acquire shares by exercise of ESOPs
and then sell them within six months? The FAQs says
he can. The FAQs make some further clarifications. If he
buys equity shares from the market on, say, 1st January
and then acquires further equity shares by exercise of
ESOPs, he can sell the shares acquired through ESOPs
any time but he cannot sell the shares acquired from
the market till 1st July. This would appear a little strange
since usually both the categories of shares may be in the
same demat account and hence not capable of being
distinguished.
Then, the question is would the acquisition of shares
through rights issues or public issue also amount to
acquisition whereby one cannot sell the shares for the
following six months? The FAQs clarify that you cannot
sell the shares for such period.
Further, it is clarified that the ban on contra trades would
apply not just to the designated insiders but also to their
immediate relatives collectively.

IMMEDIATE RELATIVES
It is common, particularly in India, that family investment
decisions are made by one person or at least jointly. One
person may thus take decisions for himself / herself and
other family members such as spouse, parents, children
and even further. It would also be very easy for an insider
Continued on Page 110
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Muthu Kumar G. vs. Registrar of Companies
[127 taxmann.com 550 (Mad)]
Date of order: 2nd March, 2021

Where no notice was given to the director before
disqualifying him as director of company, order
passed by Registrar of Companies disqualifying
such individual u/s 164(2)(a) of the Companies Act,
2013 was illegal and was to be set aside

FACTS
This writ petition has been filed challenging the
disqualification of the petitioner as director u/s 164(2)(a)
of the Companies Act, 2013 on the ground that he has
not submitted financial statements for three consecutive
financial years. The petitioner has challenged the order
dated 17th December, 2018 passed by the Registrar of
Companies on the ground that it was passed without
affording him an opportunity of a hearing.

HELD
The High Court observed that the ratio laid down by the
Division Bench of the Court in the matter of Meethelaveetil
Kaitheri Muralidharan vs. Union of India [2020] 120
Taxmann 152 applies to the facts of the instant case
also. In the instant case, too, no notice was given to the
petitioner director before disqualifying him.
The Court held that since no notice was given to the
petitioner director, the order passed by the Registrar of
Companies disqualifying him u/s 164(2)(a) was illegal and
was to be set aside.

6

Regional Director, Southern Region, MCA and
Registrar of Companies, Chennai vs. Real Image
LLP (NCLAT)
[Company Appeal (at) No. 352 of 2018; Source:
NCLAT Official Website]
Date of order: 4th December, 2019

If an Indian Limited Liability Partnership (‘LLP’) is
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proposed to be merged into an Indian Company
u/s 232 of the Companies Act, 2013 then the LLP
has first to apply for registration / conversion u/s
366 of the Companies Act, 2013

FACTS
The National Company Law Tribunal (NCLT), Chennai
Bench vide its order dated 11th June, 2018 allowed the
amalgamation of an LLP into a private limited company.
M/s Real Image LLP (referred to as transferor LLP) with
M/s Qube Cinema Technologies Private Limited (referred
to as transferee company) and their respective partners,
shareholders and creditors moved a joint company petition
under sections 230 to 232 of the Companies Act, 2013
before the NCLT, Chennai. The NCLT, after considering
the scheme, found that all the statutory compliances have
been made under sections 230 to 232 of the Companies
Act, 2013.
NCLT further found that as per the earlier section
394(4)(b) of the Companies Act, 1956, an LLP could be
merged into a company but there is no such provision
in the Companies Act, 2013. However, an explanation to
sub-section (2) of section 234 of the Act, 2013 permits
a foreign LLP to merge with an Indian company; hence
it would be wrong to presume that the Companies Act,
2013 prohibits the merger of an Indian LLP with an Indian
company.
The NCLT observed that there was no legal bar to
allow the merger of an Indian LLP with an Indian
company. Therefore, applying the principle of casus
omissus (a situation not provided by statute and hence
governed by common law), NCLT by an order allowed the
amalgamation of the transferor LLP with the transferee
company.
The appellants preferred an appeal u/s 421 of the
Companies Act, 2013 with a question for consideration
before the National Company Law Appellant Tribunal
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(NCLAT) whether by applying the principle of
casus omissus an Indian LLP incorporated under
the LLP Act, 2008 can be allowed to merge into an
Indian company incorporated under the Companies Act,
2013?

HELD
The NCLAT in its order stated that it is undisputed that the
transferor LLP is incorporated under the provisions of the
LLP Act, 2008 and the transferee company is incorporated
under the Companies Act, 2013. Thus, these corporate
bodies were governed by the respective Acts and not by
the earlier Companies Act, 1956.
As per section 232 of the Companies Act, 2013 a
company or companies can be merged or amalgamated
into another company or companies.
It was observed that the Companies Act, 2013 has
taken care of the merger of an LLP into a company. In
this regard section 366 of the Companies Act, 2013 for
Companies Capable of Being Registered provides that
for the purpose of Part I of Chapter XXI (for Companies
Authorised to Register Under this Act) the word company
includes any partnership firm, limited liability partnership,
co-operative society, society or any other business entity
which can apply for registration under this part.
It means that under this part LLP will be treated as a
company and it can apply for registration, and once the
LLP is registered as a company, then the company can
be merged in another company as per section 232 of the
Companies Act, 2013.
The NCLAT concluded in its order that on reading the
provisions of the Companies Act, 2013 as a whole in
reference to the conversion of an Indian LLP into an Indian
company, there is no ambiguity or anomalous results
which could not have been intended by the Legislature.
The principle of casus omissus cannot be supplied by the
Court except in the case of clear necessity, and when a
reason for it is found within the four corners of the statute
itself, then there is no need to apply the principle of casus
omissus.
The NCLAT held that the order passed by the NCLT,
Chennai Bench is not sustainable in law, hence it set
aside the order which sought to allow the merger of an
Indian LLP with an Indian Company without registration
/ conversion of the LLP into a company u/s 366 of the
Companies Act, 2013.
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Joint Commissioner of Income Tax (OSD),
Circle (3)(3)-1, Mumbai and Income Tax Officer,
Ward 3(3)-1, Mumbai vs. Reliance Jio Infocomm
Ltd. and M/s Reliance Jio Infratel Pvt. Ltd.
Company Appeal (at) No. 113 of 2019
[National Company Law Appellate Tribunal
(NCLAT), New Delhi; Source: NCLAT Official
Website]
Date of order: 20th December, 2019

Mere fact that a Scheme of Compromise or
Arrangement may result in reduction of tax liability
does not furnish a basis for challenging the validity
of the same

FACTS
A joint petition under sections 230 to 232 of the Companies
Act, 2013 was filed seeking sanction of the Composite
Scheme of Arrangement amongst Reliance Jio Infocomm
Limited, Jio Digital Fibre Private Limited and Reliance Jio
Infratel Private Limited and their respective shareholders
and creditors before the National Company Law Tribunal
(NCLT), Ahmedabad Bench.
The NCLT, Ahmedabad Bench, by its order dated 11th
January, 2019 directed the Regional Director, NorthWestern Region to make a representation u/s 230(5) of
the Companies Act, 2013 and the Income-tax Department
to file a representation.
According to the appellants, the NCLT has not
adjudicated upon the objections raised by the appellants
that the NCLT has not dealt with the specific objection
that conversion of preference shares by cancelling them
and converting them into loan would substantially reduce
the profitability of the de-merged company / Reliance Jio
Infocomm Limited which would act as a tool to avoid and
evade taxes.
Under the Scheme of Arrangement, the transferor
company has sought to convert the redeemable
preference shares into loans, i.e., conversion of equity
into debt which would reduce the profitability or the net
total income of the transferor company causing a huge
loss of revenue to the Income-tax Department.
According to the appellants, the scheme seeks to do
indirectly what it could not have done directly under the
law. By way of the composite scheme, there is an indirect
release of assets by the de-merged company to its
shareholders which is used to avoid dividend distribution
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tax which would have otherwise been attracted in the light
of section 2(22)(a) of the Income-tax Act.
Further, when preference shares are converted into
loan, the shareholders turn into creditors of the
company. There are two consequences of this. Firstly,
the shareholders who are now creditors can seek
payment of the loan irrespective of whether or not there
are accumulated profits, and secondly, the company
would be liable to pay interest on the loans to its creditors,
which it otherwise would not have had to do to its
shareholders. Payment of interest on such huge amounts
of loans would lead to reducing the total income of the
company in an artificial manner which is not permissible
in law.
It was also alleged that the proposed scheme does not
identify the interest rate payable on the loan which will
be a charge on the profits of the company. Even if 10%
interest rate is considered as per section 186 of the
Companies Act, 2013, this would amount to interest of
approximately Rs. 782 crores per annum which would
reduce the profitability of the company as this interest
would reduce tax by Rs. 258 crores (approximately) each
year. The reduction in the profitability is clearly resulting
in tax evasion.

HELD
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Lalit Kumar Jain vs. Union of India & Ors.
Transferred Civil case No. 245 of 2020
[2021 127 Taxmann.com 368 (SC)]
Date of order: 21st May, 2021

CASE NOTE

1. Central Government has power to notify different
sections on different dates and also to special
species of individuals, i.e., personal guarantors
2. Approval of resolution plan of the corporate
debtor shall not ipso facto absolve the personal
guarantors of their liability

FACTS OF CASE
The case deals with various writ petitions which challenged
the constitutional validity of Part III of the IBC, which deals
with insolvency resolution for individuals and partnership
firms. The Supreme Court transferred all writ petitions
from the High Courts to itself to take up interpretation of
the impugned provisions of the IBC.

QUESTIONS OF LAW INVOLVED IN THE
CASE
(1) Whether executive government could have selectively
brought into force the Code, and applied some of its
provisions to one sub-category of individuals, i.e.,
personal guarantors to corporate creditors?

The NCLAT held that it was not open to the Incometax Department to hold that the Composite Scheme of
Arrangement amongst the petitioner companies and their
respective shareholders and creditors is giving undue
favour to the shareholders of the company and also the
overall Scheme of Arrangement results in tax avoidance.
The mere fact that a scheme may result in reduction of tax
liability does not furnish a basis for challenging the validity
of the same.

HELD BY THE SUPREME COURT

The NCLT, Ahmedabad bench, while approving the
Composite Scheme of Arrangement, has granted
liberty to the Income-tax Department to inquire into the
matter, whether any part of the Composite Scheme of
Arrangement amounts to tax avoidance or is against the
provisions of the Income Tax, and to let it take appropriate
steps if so required.

• The Court held that there is no compulsion in the Code
that it should, at the same time, be made applicable to
all individuals (including personal guarantors), or not at
all. There is sufficient indication in the Code, by section
2(e), section 5(22), section 60 and section 179, indicating
that personal guarantors, though forming part of the
larger grouping of individuals, were to be, in view of their
intrinsic connection with corporate debtors, dealt with
differently through the same adjudicatory process and
by the same forum (though not insolvency provisions) as
such corporate debtors. The notifications under section
1(3), (issued before the impugned notification was issued)
disclose that the Code was brought into force in stages,

Thus, NCLAT upheld the decision of the NCLT,
Ahmedabad bench and in view of the liberty given to the
Income-tax Department, decided not to interfere with the
Scheme of Arrangement as approved by the Tribunal and
dismissed the appeals filed.
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• The intimate connection between such individuals and
corporate entities to whom they stood guarantee, as
well as the possibility of two separate processes being
carried on in different forums, with its attendant uncertain
outcomes, led to carving out personal guarantors as a
separate species of individuals for whom the Adjudicating
Authority was common with the corporate debtor to whom
they had stood guarantee.
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regard being given to the categories of persons to whom
its provisions were to be applied. The exercise of power
in issuing the impugned notification under section 1(3),
therefore, is held not ultra vires and the notification valid.
(2) Whether the impugned notification, by applying
the Code to personal guarantors only, takes away the
protection afforded by law as once a resolution plan is
accepted, the corporate debtor is discharged of liability?
• Approval of a resolution plan does not ipso facto
discharge a personal guarantor (of a corporate debtor)
of his or her liabilities under the contract of guarantee. As
held by this Court, the release or discharge of a principal
borrower from the debt owed by it to its creditor, by an
involuntary process, i.e., by operation of law, or due to
liquidation or insolvency proceedings, does not absolve

the surety / guarantor of his or her liability, which arises
out of an independent contract.
• The Court referred to provisions of sections 128, 133,
134 and 140 of the Contract Act, 1872 and rejected the
argument of extinguishment of liability on the ground of
variance of contract and held that the operation of law
shall not be at variance. It was held that in view of the
unequivocal guarantee, such liability of the guarantor
continues and the creditor can realise the same from the
guarantor in view of section 128 of the Contract Act as
there is no discharge u/s 134 of that Act.
• It held that the impugned notification is legal and valid.
It also held that approval of a resolution plan relating to a
corporate debtor does not operate so as to discharge the
liabilities of personal guarantors (to corporate debtors).

ALLIED LAWS Continued from Page 96

appellants (the claimants) was concerned, the High
Court held that when the appeal filed by the Insurance
Company is only restricted to denial of its liability
to make the payment of compensation, then in such
case the cross-objection at the behest of the claimants
in the shape of appeal would not be tenable. It,
however, held that if the Insurance Company in the
appeal challenges the quantum of compensation, in
such a case the claimant(s) will have a right to file an
objection.
Being aggrieved, the appellants filed the present appeal
by special leave.

HELD
A conjoint reading of the provisions of section 173 of
the M.V. Act; Rule 249 of the Bihar Motor Vehicle Rules,
1992; and Order XLI Rule 22 of the CPC, would reveal
that there is no restriction on the right to appeal of any
of the parties. It is clear that any party aggrieved by any
part of the award would be entitled to prefer an appeal.

It is also clear that any respondent, though he may not
have appealed from any part of the decree, apart from
supporting the finding in his favour, is also entitled to take
any cross-objection to the decree which he could have
taken by way of appeal. When in an appeal the appellant
could have raised any of the grounds against which he
is aggrieved, a respondent cannot be denied the right to
file cross-objection in an appeal filed by the other side
challenging that part of the award with which he was
aggrieved. The said distinction as sought to be drawn by
the High Court is not in tune with a conjoint reading of the
provisions of section 173 of the M.V. Act; Rule 249 of the
Bihar Motor Vehicle Rules, 1992; and Order XLI Rule 22
of the CPC.
Therefore, even if the appeal of the Insurance Company
was dismissed in default and the Insurance Company
had submitted that it was not interested to revive the
appeal, still the High Court was required to decide the
cross-objection of the appellants herein on merits and in
accordance with law.

उत्तिष्ठत जाग्रत प्राप्य वरान्निबोधत।

Arise. Awake. And stop not till the goal is reached
— Katha Upanishad, 1.3.14
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REGULATORY REFERENCER
PRAMOD PRABHUDESAI

I RUTVIK SANGHVI I SONALEE GODBOLE I VINAYAK PAI V.
Chartered Accountants

DIRECT TAX
1. Insertion of Rule 11UAE – Income-tax (16th
Amendment) Rules, 2021 – The Finance Act, 2021 has
amended section 50B to provide that in case of slump
sale, the Fair Market Value (FMV) of the undertaking or
division transferred shall be deemed as the full value
of the consideration received or accruing as a result of
the transfer of such capital asset. Rule 11UAE is now
prescribed providing the formula for computation of the
FMV of capital assets for the purposes of section 50B.
[Notification No. 68 of 2021 dated 24th May, 2021.]
2. Procedure for exercise of option under 245M(1) and
intimation thereof by furnishing and upload of Form No.
34BB under Rule 44DA(1) explained. [Notification No. 5
of 2021 dated 24th May, 2021.]
3. Clarification regarding the limitation time for filing
of appeals before the CIT (Appeals) – CBDT has issued
Circular No. 8 of 2021 providing various relaxations till 31st
May, 2021, including extending the time for filing appeals
before CIT (Appeals). At the same time, the Supreme
Court, vide order dated 27th April, 2021 in suo motu Writ
Petition (Civil) No. 3 of 2020, restored the order dated
23rd March, 2020 and in continuation of the order dated 8th
March, 2021, directed that the period(s) of limitation, as
prescribed under any General or Special Laws in respect
of all judicial or quasi-judicial proceedings, whether
condonable or not, shall stand extended till further orders.
CBDT clarifies that if different relaxations are available to
the taxpayers for a particular compliance, the taxpayer
is entitled to the relaxation which is more beneficial to
her. Hence, limitation for filing of appeals before the CIT
(Appeals) under the Act stands extended till further orders
as ordered by the Supreme Court. [Circular No. 10 of
2021 dated 25th May, 2021.]
4. Income-tax Rules – Income-tax (17th Amendment)
Rules, 2021 – CBDT amends Rule 31A for furnishing
particulars of amounts on which tax is not deducted
under sections 194A, 194, 196D and 194Q. It has also
prescribed a new Annexure under Form 26Q. [Notification
No. 71 of 2021 dated 8th June, 2021.]
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5. Cost Inflation Index (CII) notified as 317 for F.Y.
2021-22. [Notification No. 73 of 2021 dated 15th June,
2021.]

COMPANY LAW
I. COMPANIES ACT, 2013
(I) MCA brings in new e-form AGILE-PRO-S for
effortless incorporation of companies along with
various other registrations – The MCA has notified the
Companies (Incorporation) Fourth Amendment Rules,
2021 wherein a new e-form AGILE-PRO-S (Application
for Registration of GSTIN, ESIC, EPFO, Profession tax
registration, opening of bank account, and Shops and
Establishment Registration) is introduced. On filing the
AGILE-PRO-S form together with the SPICE incorporation
form, companies would be enrolled automatically for GST,
EPFO, ESIC, Profession tax registration, opening of bank
account, and Shops and Establishment Registration
in one go. [MCA Notification No. G.S.R. 392(E) F. No.
1/13/2013 CL-V, Vol. IV Dated 7th June, 2021.]
(II) MCA notifies manner of transfer of shares to
IEPF – The MCA has notified the Investor Education and
Protection Fund Authority (Accounting, Audit, Transfer
and Refund) Amendment Rules, 2021. This amendment
has inserted Rule 6A providing the manner of transfer of
shares to the IEPF authority in a case where a company
does not receive information regarding significant
beneficial ownership, or the information received is
incomplete. [MCA Notification No. G.S.R. 396 (E) F. No.
05/4/2020-IEPF dated 9th June, 2021.]
(III) MCA removes restrictions on matters not to
be dealt with in meetings conducted via video
conferencing – The MCA has notified the Companies
(Meetings of Board and its Powers) Amendment Rules,
2021 which seeks to amend the Companies (Meetings
of Board and its Powers) Rules, 2014 wherein restriction
on matters not to be dealt with in a meeting through video
conferencing as specified in the Act has been dispensed
with. As a result, Companies are free to discuss any matter
in meetings conducted through video conferencing. [MCA
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021
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Notification No. G.S.R. 409 dated 15th June, 2021.]
(IV) Companies (Indian Accounting Standards)
Amendment Rules, 2021 – The MCA has notified limited
amendments to Ind AS 101, Ind AS 102, Ind AS 103, Ind
AS 104, Ind AS 105, Ind AS 106, Ind AS 107, Ind AS 109,
Ind AS 111, Ind AS 114, Ind AS 115, Ind AS 116, Ind AS
1, Ind AS 8, Ind AS 12, Ind AS 16, Ind AS 27, Ind AS 28,
Ind AS 34, Ind AS 37, Ind AS 38 and Ind AS 40. [MCA
Notification dated 18th June, 2021.]

II. SEBI
(V) SEBI grants relaxation in compliance with
requirements pertaining to AIFS and VCFS – Due to
the on-going second wave of the Covid-19 pandemic and
restrictions imposed by various state governments, SEBI
has decided to extend the due dates for regulatory filings
by AIFs and VCFs during the period ending March, 2021
to July, 2021. As a result, AIFs and VCFs may submit
regulatory filings for the aforesaid periods, as applicable,
on or before 30th September, 2021. [Circular No. SEBI/HO/
IMD/IMD-I/DOF6/CIR/2021/568, dated 31st May, 2021.]
(VI) Enhancement of overseas investment limits
for Mutual Funds – SEBI has enhanced overseas
investments for Mutual Funds. As a result, they can now
make overseas investments subject to a maximum of
US $1 billion per Mutual Fund, within the overall industry
limit of US $7 billion. In addition, Mutual Funds can make
investments in overseas Exchange Traded Fund/s subject
to a maximum of US $300 million per Mutual Fund, within
the overall industry limit of US $1 billion. [Circular No.
SEBI/HO/IMD/IMD-II/DOF3/P/CIR/2021/571 dated 3rd
June, 2021.]
(VII) SEBI allows Mutual Funds to enter into plain
vanilla Interest Rate Swaps (IRS) for hedging purpose
– Based on the feedback received from the industry,
SEBI has decided to modify the norms for investment and
disclosure by Mutual Funds in Derivatives wherein it has
specified that Mutual Funds may enter into plain vanilla
IRS for hedging purposes. The value of the notional
principal in such cases must not exceed the value of the
respective existing assets being hedged by the scheme.
[Circular No. SEBI/HO/IMD/IMD-I DOF2/P/CIR/2021/580
dated 18th June, 2021.]

FEMA
(i) The Government had announced a hike in foreign
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

investment limit for the insurance sector from 49%
to 74% during the Budget announced on 1st February,
2021 and the appropriate Amendment Bill was passed
into law (covered in the April, 2021 issue of the BCAJ).
The Finance Ministry formally notified these amendments
to the Indian Insurance Companies (Foreign Investment)
Rules, 2015 on 19th May, 2021 and clarified on the final
rules for increasing the foreign direct investment limit to
74%. The FDI Policy for the same has also now been
amended by issuance of Press Note 2 of 2021. Certain
conditions in relation to management by Resident Indian
Citizens have been added. A corresponding amendment
in the Non-Debt Instrument Rules, 2019 (NDI Rules) is
pending after which the amendments will take effect.
[Notification No. G.S.R. 337(E) dated 19th May, 2021 and
Press Note No. 2 (2021 Series) dated 14th June, 2021.]
(ii) All transactions in government securities concluded
outside the recognised stock exchanges are settled
on a guaranteed basis by the Clearing Corporation
of India Ltd. (CCIL) which acts as the central counter
party. Based on requests received, RBI has decided
to allow banks in India having an Authorised Dealer
Category-1 licence to lend to Foreign Portfolio Investors
(FPIs) in accordance with their credit risk management
frameworks for the purpose of placing margins with
CCIL in respect of settlement of transactions involving
Government Securities (including Treasury Bills and
State Development Loans). Changes have also been
made by way of Notification to Regulation 7 of FEM
(Borrowing and Lending) Regulations. [Notification No.
FEMA. 3(R)2/2021-RB, dated 24th May, 2021 and A.P.
(DIR SERIES 2021-22) Circular No. 6 dated 4th June,
2021.]
(iii) Certain banks had cautioned their customers against
dealing in virtual currencies by making a reference to
an RBI circular which was later set aside by the Supreme
Court on 4th March, 2020. RBI has clarified that reference
made by banks to this Circular is not in order. However,
it has pointed out that banks and other entities may
continue to carry out customer due diligence processes
in line with regulations governing standards for KYC,
Anti-Money Laundering (AML), Combating of Financing
of Terrorism (CFT) and other obligations under PMLA, in
addition to ensuring compliance with relevant provisions
under FEMA for overseas remittances. [Circular No. DOR.
AML.REC 18/14.01.001/2021-22 dated 31st May, 2021.]
(iv) Limits for FPIs to invest in Government Securities
have remained unchanged for F.Y. 2021-22. Details are
109
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provided in the Circular. [A.P. (DIR SERIES 2021-22)
Circular No. 5 dated 31st May, 2021.]

RBI
Accounts and Audit
(A) Risk-Based Internal Audit (RBIA) Framework
for HFCs – The RBI had earlier issued a Notification
(No.
RBI/2020-21/88
Ref.
No.
DoS.CO.PPG./
SEC.05/11.01.005/2020-21 dated 3rd February, 2021)
mandating an RBIA Framework for specified NBFCs
and UCBs. The aforesaid Circular has now been made

applicable to all deposit-taking housing finance companies
(HFCs) and non-deposit-taking HFCs with asset size
of Rs. 5,000 crores and above. Such HFCs need to
put in place an RBIA Framework by 30th June, 2022.
[Notification No. RBI/2021-22/53 Ref. No. DoS.CO.PPG.
SEC/03/11.01.005/2021-22 dated 11th June, 2021.]

ICAI MATERIAL
Accounts and Audit
 Accounting Standards: Quick Referencer for Micro
Non-Company Entities. [25th May, 2021.]

SECURITIES LAWS Continued from Page 103

to avoid the ban on trading on himself by trading in the
name of a family member. Thus, the definition of insider
for specified categories includes trading by ‘immediate
relatives’ and they, too, are subject to certain similar
regulations.

dealings of relatives are more likely based on information
accessed by the insider. However, the insider can rebut
this deeming fiction and establish that such persons do
not consult him for their investment decisions and are not
financially dependent on him.

The question then is, who is an ‘immediate relative’? The
definition under the Regulations creates two categories.
One is the spouse, the other category is of the parent,
sibling and child of such person or his / her spouse who
is financially dependent on such person or consults such
person while making an investment decision. The ‘Note’
to this definition clarifies this is a deeming fiction and
hence rebuttable. The FAQs further emphasise this.

CONCLUSION

This clarification is important because often, being
a mere relative does not necessarily mean that their
dealings are in consultation with or even known to other
members. A parent may not even know what are the
dealings in securities of the child, particularly when the
child is an adult, maybe with his own family. The same
principle extends to siblings. Even spouses may want
to carry out their own dealings. Hence, it would not be
fair to extend an inflexible rule covering dealings of all
relatives. Nevertheless, it would be more reasonable
to expect, particularly in circumstances in India, that

Insider trading is not only an evil in the securities markets,
but being held guilty of insider trading carries its own
stigma. A person with such a track record may not get
a job again in a reputed company. Investors, particularly
those who are close to listed companies, would have to
be familiar with the intricacies of these widely-framed
Regulations so that they are not held liable under them.
A Chartered Accountant in his professional dealings is
very often an insider or deemed to be so by legal fiction.
He may be a statutory or internal auditor, Independent
Director, Adviser, Chief Financial Officer, financial
adviser, merchant banker, etc., of listed companies.
With his financial expertise, he would also typically
deal in securities. Or he may simply park his savings in
securities for his retirement. He would have to be even
more careful in his dealings. The FAQs issued by SEBI
thus help particularly the conservative investor who would
educate himself and wade through the minefield of these
Regulations safely.

The pain you feel today is the strength you feel tomorrow. For every challenge
encountered there is an opportunity for growth
— Margaret Atwood
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TECH MANTRA
YAZDI TANTRA

Chartered Accountant

PDF VIEWERS / EDITORS / CONVERTERS
PDF stands for Portable Data Format, meaning a file
format which can be ported across Operating Systems.
Whether you use Windows, Mac, iOS or Linux, if you
get a file in a PDF format it will look just the same –
the formatting does not change or get distorted. As per
Wikipedia, Portable Document Format, standardised as
ISO 32000, is a file format developed by Adobe in 1993
to present documents, including text formatting and
images, in a manner independent of application software,
hardware and operating systems.
Opening and viewing a PDF file is very simple – most web
browsers will open a PDF file directly within the browser. If
you need to view the file multiple times, it may be easier to
download it and view it later in any of the PDF file viewers
which are easily available online for free. Adobe Reader
is one of the most popular PDF viewers available across
operating systems.
Creating a PDF file is also very simple. If you are using
Word, Excel or Google Docs, just head to the Print option
and select PDF from the list of printers available. This
allows you to create a PDF of anything that you could
otherwise print, including documents, sheets, emails, etc.
In any of the above, you could also Save the file as PDF
and that would do the job.
By definition, PDF files are ‘read only’. But there could
be many situations where you may need to edit them, for
example, it may be a PDF form which you need to fill, or
a document prepared by a colleague which you need to
edit. You may also need to convert from / to PDF format
in many situations. Let us see the possibilities and the
options available.
Adobe Acrobat Pro DC
This is, by far, the best PDF editor available. It is different
from the Adobe Acrobat DC Reader on your PC, which
is just a plain reader. If you sign up for the Trial Version
of PRO, you get to use the full features of the pro
version. You can use PDFs on any device and stay
connected to your PDF tasks wherever you go. You can
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

pick up right where you left off across your desktop,
laptop, mobile phone or tablet. You can even convert
scans, images, web pages and more to PDFs and work
on them on any device, anytime, anywhere. You can
edit text and images, fill, sign, and work on your PDFs
seamlessly and even send a link to multiple reviewers
to track status, gather feedback and collect signatures.
This version supports a variety of languages across your
devices.
The free trial lasts for just seven days and if you wish to
use it beyond the trial period, there is a price to pay. It is a
bit steep, but it will give you all the bells and whistles that
you may desire to use with your PDF files.
Sejda
Sejda (Sejda.com) is an easy, pleasant and productive
PDF editor. Apart from editing PDF files, you can merge
files, edit and sign files, and also split and compress files.
By way of security you can Protect and Lock your files
and also insert a Watermark. Conversion to and from PDF
format from / to multiple formats is supported – Excel,
JPG, PPT, Text, Word. You can extract and / or delete
pages selectively within PDFs. A special utility allows you
to extract images from a PDF file. OCR is supported with
the ability to Resize and Rotate the contents.
You can use Sejda directly online, on the web, or
download the Desktop version and use it offline. The Web
version works in your browser. Their servers process the
files and send them back to you after editing / conversion.
Your files stay secure and after processing they are
permanently deleted. The Desktop version works offline
just like the online version, and the files never leave your
computer. You can use the desktop version on Windows,
MacOS and Linux.
The free version has daily limits such as three tasks
per day, documents up to 50 MB and 200 pages and
images up to 5 MB. For a reasonable, nominal fee you
Continued on Page 114
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ETHICS AND U
C.N. VAZE

Chartered Accountant

Shrikrishna (smiling): Yes, Paarth. What’s the matter?
Everything is alright no?

Arjun: That reminds me. Last month was the
height! I did the tax audit of a CA firm. And they
delayed the payment of my fees – for want of my KYC.
Disgusting!

Arjun: Bhagwan, You know everything. And You are
Yourself asking this? Are You teasing me? It is Your habit
to make fun of others.

Shrikrishna: Are you not aware that your Institute also has
issued specific guidelines for KYC? It is mandatory for all
CAs.

Shrikrishna: No, Arjun. I am always there to protect those
who have faith in me.

Arjun: Oh! Is that so?

Arjun: Oh, Lord! Oh, Lord! Please save me!

Arjun: I know You!
Shrikrishna: It is not enough that you know Me. In Kaliyug,
you must know everybody you come across.
Arjun: This is one more cause of worry. See, You started
with demonetisation, then GST, then RERA, corona – and
lockdown. All monsters coming one after the other! They
are killing our economy.
Shrikrishna: The only answer is, Know Me and Worship
Me! Know everyone you meet. Sixty years ago, you did
not know China and they invaded you. Again they are
attacking the world.

Shrikrishna: And your Institute is right in insisting on it.
There were many disciplinary cases because of the
misbehaviour of clients.
Arjun: But I am not a client of that CA firm. I am their tax
auditor.
Shrikrishna: Agreed. KYC is just an acronym for
convenience. It is wide enough to cover all persons.
Arjun, please try to understand the spirit behind it. Don’t
just treat it as compliance.
Arjun: I appreciate your point.

Arjun: China is another demon.

Shrikrishna: And keep in mind that it is your Institute’s
guideline. Non-compliance with ICAI guidelines is a
professional misconduct.

Shrikrishna: Correct! So Know Your China! KYC!

Arjun: Oh, really?

Arjun: Oh! This KYC is another monster! Very irritating. I
am a customer of my bank for over 50 years. Still every
year, they trouble me.

Shrikrishna: Of course! See the first clause of the second
part of the second schedule of your CA Act.

Shrikrishna: But you never know when a closely known
person will land you in trouble.
Arjun: But they have gone to the extent of stopping my
account operations. I was very upset.
Shrikrishna: It is not the fault of your bank. The Reserve
Bank insists on strict compliance. Your bankers also find
it difficult to monitor it.
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

Arjun: Oh, my God! I have never taken any KYC details
of my clients.
Shrikrishna: Those details are prescribed in the guideline.
Do it at least for audit clients in the first phase. But it
will be better if you extend it to all your clients, vendors,
service providers. I suggest that you should take it from
your staff, too.
Arjun: I never knew this. So KYC does not merely mean
113
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‘Know Your Customer’, but it also means ‘Know Your
Compliance!’

eyes by telling me about our ICAI KYC! I am obliged to
you, as always! Please bless me.

Shrikrishna: You said it! So, Paarth, please wake up.
Have a KYC drive. At least make a beginning. There
will be some trouble in the beginning. But slowly, it will
become a habit.

Shrikrishna: Tathaastu!

Arjun: Bhagwan, good that I know You. You opened my

II Om Shanti II
(This dialogue is based on the KYC Guidelines of the
ICAI)

TECH MANTRA Continued from Page 111

could unlock these limitations and use it for unlimited
tasks.
XODO PDF Reader
One of the best PDF editors for Android. It lets you
create and edit PDFs. You can also write directly onto
existing PDFs, highlight and underline text, fill forms, sign
documents and take notes on blank PDFs. You can autosync the work that you do, with your cloud storage and
annotate PDFs with others in real time!
Drawboard PDF
Drawboard PDF is the most intuitive PDF app on the
Microsoft Store. Designed to replace pen and paper,
an extensive array of tools and intuitive interface make
Drawboard PDF the #1 rated productivity app on
the Microsoft Store. With a wonderfully intuitive layout
and the radial menu button, you can switch quickly
between documents and customise your layout style.
If you are using a touch screen, the pressure-sensitive
ink with colour choice, custom opacity and thickness
create an experience even better than pen and
paper. You can insert editable shapes, lines, arrows
and insert dynamic content like ink signatures,
images, text boxes and notes. And, of course, the
regular PDF editing tools are all there – rotate, insert,

delete pages, annotate, import and export and much
more. Available in multiple languages, it also provides
relevant industry tools for drafters and engineers to
project managers.
ILovePDF
ILovePDF (ILovePDF.com) gives you every tool that you
need to work with PDFs in one place. All are FREE and
easy to use. Merge, split, compress, convert, rotate,
unlock and watermark PDFs all with just a few clicks.
Conversion of PDFs is such a breeze with this tool. You
may convert to or from the PDF format to multiple formats.
All conversions are online and easy to use. You need not
download any app for the purpose.
However, if you need a desktop version, you may
download from ILovePDF.com/Desktop and use it from
the comfort of your device. And, of course, if you need an
Android or iOS app, you can install it from ILovePDF.com/
mobile. A very efficient tool to manage your PDFs from
any device!
There are so many other such tools which help
you to handle PDF files on the go. Which one do
you like and use? Write to me and share your
experiences.

पर्यटन ् पथृ िवीं सर्वां, गुणान्वेषणतत्परः।

Those who wish to seek virtues travel the entire world
— Panchatantra

हदये सुखसम्पत्तिः पदे पर्यटनं फलम ्।

They have happiness and wealth in their hearts and travelling in their feet
— Sarva-Siddhant-Samgrah
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STATISTICALLY SPEAKING
I

AKSHATA KAPADIA PARTH DESAI

Chartered Accountants

1. M&A deals struck in May, 2021

3. Total number of hospital beds per 1 lakh population (2019)

Total Number of Hospital Beds Per 1 Lakh Population (2019)

Increase in deal values as
compared to corresponding
period last year

44%

Tamil Nadu

Increase in volumes as
compared to corresponding
period last year

Kerala

21%

Goa
Transactions including PE
deals aggregating to $8.2 billion
reported in May, 2021

121

Karnataka
Andhra Pradesh
Telangana
Odisha
West Bengal

Source: Report issued by Grant Thornton

2. Sources of FDI in India in F.Y. 2020-21 (amounts in billion USD)

Bihar
Jharkhand
Chhattisgarh

Sources of FDI in India (in billion USD)
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4. Income tax refunds from 1st April, 2021 to 31st May, 2021
Rs. 26,276 crores refund issued to more than 15.47 lakh taxpayers

5. Ease of doing business
There are 68,549
compliances in India, all
governed by 678 Acts and
Rules, of which 43,696
belong to States

Rs. 7,538 crores refund issued in 15,02,854 cases

Rs. 18,738 crores corporate tax refund issued in 44,531 cases

The Finance Ministry
has handpicked 9,732
compliances to be tweaked or
erased, or subsumed, from a
total of 24,853 compliances
that come under the purview
of the Centre

Maharashtra (11)
States with maximum
redundant laws -

Karnataka (9)
Uttar Pradesh (8)

Source: Indian income tax portal
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67 Central and State laws
are believed to be redundant,
making them a fit case
for repeal, amendment or
subsumption

37% compliances fall under
the purview of the Finance
Ministry while the rest come
under the Ministries of
Corporate Affairs, Commerce
and Industry, Health and
Family Welfare, etc.

Source: TeamLease
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MISCELLANEA
I

JHANKHANA THAKKAR CHIRAG CHAUHAN

Chartered Accountants

I. Technology

14

Drone food deliveries to take off soon? Swiggy
and ANRA Technologies to launch trials

Swiggy may soon deliver food using drones, with trials
to begin for both food and medical packages. Swiggy’s
drone delivery partner, ANRA Technologies, has got final
clearances from the Ministry of Defence, the Ministry of
Civil Aviation and the Directorate-General of Civil Aviation
to commence drone trials for delivering food. ANRA
Technologies has got the clearances for Beyond Visual
Line of Sight (BVLOS) operations. After a lot of planning,
air traffic control integration and readying equipment,
ANRA launched its first sortie on 16th June, 2021. For the
next several weeks, its team will conduct BVLOS food
and medical package delivery trials in Etah and Rupnagar
districts in Uttar Pradesh and Punjab, respectively.
Apart from partnering Swiggy for food delivery, the
integrated airspace management firm is also engaged in
a similar project for which it has partnered with IIT, Ropar,
and will focus on medical deliveries.
Amit Ganjoo, the founder and CEO of ANRA, said that
the motivating factor for him and his team comes from
knowing that ‘our technology may soon help deliver food
and medical packages to underserved populations’.
In a test flight video, the ANRA team showed how the
deliveries are likely to take place. A drone is seen in the
almost-three-minute video picking a small food package,
flying out to a certain distance, before returning to the
ground and delivering the package.
A few weeks ago, Dunzo, the Google-backed delivery
startup, had announced that it was set to pilot drone
delivery of medicines under the ‘Medicine from the
Sky’ project launched by the Telangana Government
in collaboration with the World Economic Forum.
The project is aimed to enable emergency medical
deliveries that could include Covid-19 vaccines and
other essentials. Dunzo is amongst the entities that were
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

recently allowed by the Central Government to attempt
BVLOS experimental flights using drones.
(Source: ndtv.com, dated 14th June, 2021)
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Hyderabad market turns 10 tons of waste into
biogas every day; powers 170 shops

When you think of vegetable and fruit markets in India,
you ‘see’ messy visuals of vegetable shavings trampled
on the ground, bustling crowds and bargaining vendors.
The foul smell of leftover and damaged produce lying on
the floor is not only unpleasant but also results in tonnes
of waste at the end of the day.
But at the Bowenpally fruit and vegetable market in
Hyderabad, the vegetable waste generated is used to
power streetlights and shops. ‘Over the last six months,
ten tonnes of waste that is generated daily is being
converted into 500 units of electricity. It is used to power
120 streetlights, 170 shops and a cold storage unit,’ says
Lokini Srinivas, Selection Grade Secretary, Bowenpally
market.
‘Using the same waste, 30 kg. of biogas is produced
through this process and is replacing LPG cooking
gas in the canteen at the market,’ he explains, adding
that the market uses 800 to 900 units of electricity every
day and now 80% of the power supply is fulfilled with the
biogas.
On the days when Bowenpally market does not generate
ten tonnes of waste, neighbouring vegetable markets and
supermarkets pitch in.
So how do they do it?
Converting waste into a resource
In an allocated space of 30 m x 40 m in the market,
Hyderabad-based Ahuja Engineering Services Pvt Ltd.,
an organisation that has been involved in setting up
biogas plants across India, has set up a unit that can
process the ten tonnes of waste every day.
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‘Though we have set up many plants across India, this is
the first one with such a high capacity. The plant was set
up under the guidance of Chief Scientist Dr. A. Gangagni
Rao of the CSIR-IICT (Council of Scientific and Industrial
Research – Indian Institute of Chemical Technology).
Using his patented technology, we could set up a unit
that could work at such a high rate capacity,’ says Sruthi
Ahuja, Director of Ahuja Engineering.
She adds that the research using this technology has
been going on since 2012.
Apart from producing electricity and biogas, the plant
is also generating organic manure that can be used in
farming.

biogas plants will be installed in future.’
(Source: betterindia.com, dated 15th June, 2021)
II. Health
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More than half of the cosmetics sold in the US,
Canada are full of toxins, finds study

Researchers at the University of Notre Dame tested more
than 230 commonly used cosmetics and found that 56%
of foundations and eye products, 48% of lip products
and 47% of mascaras contained fluorine – an indicator
of PFAS, or so-called ‘forever chemicals’ that are used in
non-stick frying pans, rugs and countless other consumer
products.

Earlier, a model using the same technology but with a
lower capacity of 250 kg. was installed at a poultry farm in
Hyderabad where farm waste was converted into energy.
Its success prompted Dr. Gangagni to engineer a system
that could convert ten tonnes of waste every day into
biogas.

‘The Environmental Protection Agency is moving to collect
industry data on PFAS chemical uses and health risks as
it considers regulations to reduce potential risks caused
by the chemicals.’

‘The research at CSIR-IICT began in 2006 to find ways
to produce biogas from vegetable, fruit and food waste.
By 2011, we had developed a patented technology which
was tested on a small scale at various farms and kitchens
across India. We then re-engineered the method to make
it more efficient so that it could handle the higher capacity
of waste and produce more energy,’ says Dr. Gangagni.

Some of the highest PFAS levels were found in waterproof
mascara (82%) and long-lasting lipstick (62%), according
to the study published in the journal Environmental
Science & Technology Letters. Twenty-nine products
with higher fluorine concentrations were tested further
and found to contain between four and 13 specific PFAS
chemicals, the study found. Only one item listed PFAS,
or perfluoroalkyl and polyfluoroalkyl substances, as an
ingredient on the label.

The Department of Biotechnology picked up this project
and provided capital investment to set up the plant. The
Department of Agriculture Marketing also lent support and
carried out the necessary civil work.
Every day, the waste is collected from across the
Hyderabad market by a designated team hired on
contract. This is brought to the plant located in the same
premises and goes through a bio-methanation process.
First, the waste is shredded and then it is soaked in a
feed preparation tank to be converted into slurry. This
undergoes an anaerobic bio-methanation process using
a special culture (bacteria consortium). Finally, the biogas
is collected in separate tanks and directed to the kitchen
for cooking. The biofuel is also supplied to a 100% biogas
generator which is used to power water pumps, cold
storage rooms, and street and shop lights.
Dr. Gangagni adds, ‘There are other markets where more
118

A spokeswoman for the US Food and Drug Administration,
which regulates cosmetics, said the agency does not
comment on specific studies. It said on its website that
there have been few studies of the presence of the
chemicals in cosmetics and the ones published generally
found the concentration to be at very low levels not likely
to harm people, in the parts per billion level to the 100s of
parts per million.
A factsheet posted on the agency’s website says that ‘As
the science on PFAS in cosmetics continues to advance,
the FDA will continue to monitor’ voluntary data submitted
by industry as well as published research.
But PFAS chemicals are an issue of increasing concern
for lawmakers who are working to regulate their use in
consumer products. The study results were announced
as a bipartisan group of Senators introduced a bill to ban
the use of PFAS in cosmetics and other beauty products.
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The move to ban PFAS comes as Congress considers
wide-ranging legislation to set a national drinking water
standard for certain PFAS chemicals and clean up
contaminated sites across the country, including military
bases where high rates of PFAS have been discovered.
‘There is nothing safe and nothing good about PFAS,’’ said
Senator Richard Blumenthal, D-Conn., who introduced
the cosmetics bill with Sen. Susan Collins, R-Maine.
‘These chemicals are a menace hidden in plain sight that
people literally display on their faces every day.’
Representative Debbie Dingell, D-Mich., who has
sponsored several PFAS-related bills in the House,
said she has looked for PFAS in her own makeup and
lipstick, but could not see if they were present because
the products were not properly labelled.
‘How do I know it doesn’t have PFAS?’ she asked at a
news conference, referring to the eye makeup, foundation
and lipstick she was wearing.

not use cosmetics. But speaking on behalf of millions of
cosmetics users, he said they have a message for the
industry: ‘We’ve trusted you and you betrayed us.’
Brands that want to avoid likely government regulation
should voluntarily go PFAS-free, Blumenthal said. ‘Aware
and angry consumers are the most effective advocate for
change’, he added.
(Source: firstpost.com, dated 18th June, 2021)
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Should world stop shaking hands after Covid?
What experts say

Banished at the start of the pandemic, the handshake is
making something of a comeback, thanks to vaccinations
and the lifting of social restrictions – but ‘pressing the
flesh’ faces an uncertain future.

The Environmental Protection Agency is also moving to
collect industry data on PFAS chemical uses and health
risks as it considers regulations to reduce potential risks
caused by the chemicals.

More than speeches or communiqués, one of the most
striking takeaways from the Vladimir Putin and Joe Biden
summit in Geneva was their fulsome handshake in front of
the world’s cameras – a rare moment of physical human
contact. A few days earlier, at the G7 summit in Cornwall,
Biden and his fellow leaders were still elbow-bumping
away at outdoor events spaced six feet apart.

The Personal Care Products Council, a trade association
representing the cosmetics industry, said in a statement
that a small number of PFAS chemicals may be found as
ingredients or at trace levels in products such as lotion,
nail polish, eye makeup and foundation. The chemicals
are used for product consistency and texture and are
subject to safety requirements by the FDA, said Alexandra
Kowcz, the Council’s Chief Scientist.

Back in the US, most Covid-19 restrictions have been
lifted and vaccinated citizens have been told they don’t
need masks – even indoors. Social distancing is largely a
thing of the past and unlimited domestic travel is back on.
But many Americans are still treading carefully – maskwearing is still encouraged in many shops and offices,
friends often greet each other with a brief wave and
handshakes are treated warily.

‘Our member companies take their responsibility for
product safety and the trust families put in those products
very seriously,’ she said, adding that the group supports
prohibition of certain PFAS from use in cosmetics.
‘Science and safety are the foundation for everything we
do.’

New York telephone technician Jesse Green declines to
shake hands with customers, but does with people he
knows and who have been vaccinated. ‘Because of the
pandemic, people are more aware about the way they
use their hands,’ he said. For William Martin, a 68-yearold lawyer, shaking hands with anyone, vaccinated or not,
is out of the question. He won’t do so ‘until it is safe,’ he
said, adding ‘and “safe” will not be determined by some
government.’

But Graham Peaslee, a Physics Professor at Notre
Dame and the principal investigator of the study, said the
cosmetics pose an immediate and long-term risk. ‘PFAS is
a persistent chemical. When it gets into the bloodstream,
it stays there and accumulates,’ he said.
Blumenthal, a former State Attorney-General and selfdescribed ‘crusader’ on behalf of consumers, said he does
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Some US companies and organisations are using
coloured bracelets to allow employees, customers
or visitors to signal their openness to contact: red,
yellow or green, from the most cautious to the most
comfortable.
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Hugging is generally out of bounds and kissing to
greet someone – never common in the US – is almost
unimaginable for most.

defiance against the government and Covid restrictions.
‘I feel like it’ll be solidified psychologically, to keep one’s
distance,’ he said.

Unscientific?
Jack Caravanos, a Professor at New York University’s
School of Global Public Health, said wariness of
handshakes does not exactly match the evidence.
Covid-19 ‘is poorly transmitted by surface contact and is
essentially an airborne virus, (so) the scientific basis for
no skin contact is moot,’ he says.

The pandemic has upended many things about everyday
life and the handshake is just one of them – the test will be
to see if humans need it back. Furr, for his part, expects
the handshake to endure. ‘It’s just kind of too important a
ritual in our culture,’ he adds.

‘However, the common cold, influenza and a host of other
infectious diseases are transmitted by touch, therefore
eliminating handshaking will overall have a positive
public health impact.’ Tapping into the wider health
benefits, many experts would not mourn the death of the
handshake.

III. World news

‘I don’t think we should ever shake hands ever again, to be
honest with you,’ White House pandemic adviser Anthony
Fauci said last year as the virus took hold worldwide.
Allen Furr, Professor of Sociology at Auburn University,
said ‘We’ve always had germophobes, people who don’t
like to touch people because they see everything as a
contagion. We may have some more of those, because
of the psychological effect that safety is equated with not
coming close to people – that may stick in some people’s
minds.’
A human ritual
Shaking hands is a ritual taught to children by adults, but
after 16 traumatic months it is one that could weaken if it
is not passed down to the next generation, he said.
Other forms of greeting such as fist-bumping, a brief
wave, or alternatives such as an Indian-style ‘Namaste’
could become increasingly popular compared with the
hearty grip of a ‘manly’ handshake. But ‘so much will be
lost if we didn’t shake hands,’ mourns Patricia NapierFitzpatrick, founder of The Etiquette School of New York.
‘You can tell a lot about a person by their handshake. It’s
part of body language – people have lost jobs in the past
because of bad handshakes. When you touch someone,
you’re showing you trust them, you’re saying “I’m not
going to harm you”.’
As with everything, handshaking today has ‘become
a political thing’, suggests New York paramedic Andy
McCorkle, with some people shaking hands as a sign of
120

(Source: ndtv.com, dated 16th June, 2021)
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Taxing Amazon is like
squeezing rice pudding

Around 100 years ago, the UK fumed as the wealthy
Vestey brothers shifted their family business to Argentina
to escape the long arm of London tax collectors. As
the multinational used ever-more-elaborate schemes
to shuffle profits, including creating a trust in Paris, the
authorities likened attempts to tax the Vesteys to ‘trying
to squeeze a rice pudding.’ The relevant loophole, which
outraged the public, wasn’t closed until the 1990s.
Today’s rice-pudding squeezers have a new breed of
multinationals in sight: Tech companies such as Amazon.
com Inc. and Facebook Inc. that sell their services to
consumers around the world yet pay little or nothing in tax.
Part of the problem is a global system rife with low-tax
jurisdictions and smart advisers helping firms to devise
ingenious Vestey-esque ways to pay as little as possible.
But it’s also about the system’s failure to adapt to the
digital age.
Corporate tax rules requiring a physical presence make
it harder to tax businesses in the virtual world. The
European Union recently estimated a 14-percentagepoint gap in the tax rate between digital companies and
bricks-and-mortar rivals.
Hence why, from a historical perspective, the G7 tax
deal struck recently is such a big deal. Its minimum
effective tax rate of 15% puts tax havens on notice. And
its accompanying measure promises to tax the biggest
multinationals above a certain threshold and reallocate the
proceeds fairly around the world. This would supersede
Continued on Page 128
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BOOK REVIEW
ATOMIC HABITS
Author James Clear
Reviewed by Veena D’Souza, Chartered Accountant
This book is jam-packed with philosophy, psychology and
practicality. I learned just as much about the brain, genes
and identity as I did about habits. There are many things
that you know at the back of your mind, but once you see
it in writing, something inside you clicks and you have that
very satisfying ‘Aha! It’s magical!’ moment.
I simply love how James Clear in his book Atomic Habits
explains the workings of human behaviour, discussing
ground-breaking topics on human behavioural psychology
and neurology. He explains precisely how and why it
is that we form certain habits and patterns in our lives.
The book breaks down the process of habit-formation and
provides an extremely practical framework to implement
small improvements to your already existing routine,
cultivating it for greater efficiency and growth.
A few things that really stuck with me while reading the
book:
1. Identity change first, the rest will follow
The ultimate form of intrinsic motivation is when a habit
becomes a part of your identity. It’s one thing to say I’m
the type of person who wants this. It’s something very
different to say I’m the type of person who is this – James
Clear
I used to tell myself, ‘I want to start reading books!’ I used
to always try but stop mid-way. After struggling for almost
eight years, I successfully finished reading the book
Atomic Habits by James Clear. However, it was ironic that
my first book taught me how not to make it my last and
implement the reading habit with simple strategies.
The simple cues that the book teaches helped to shape
my habits as a reader.
So if a non-reader like me could do this, after implementing
some simple tricks which Clear has beautifully articulated
in the book, it proves that it can be applied to many
different facets of life to implement good habits and slowly
phase out the bad ones.
Today, I would call myself a reader and this identity change
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helps me to continue reading other books.
2. The 1% rule
It is so easy to overestimate the importance of one
defining moment and underestimate the value of making
small improvements on a daily basis – James Clear
The 1% improvement says that first, you need to
understand everything about your work, break it down
into small easily achievable tasks and improve it by just
1% every day. This can give significantly better results in
the long run.
3. The 1st Law of Behavioural Change is to make it
obvious, and the two most common Cues are Time
and Location. The Implementation Intention is: I will
(Behaviour) at (Time) in (Location) – James Clear
Clarity > Motivation: Many people think they lack
motivation when what they really lack is clarity. It is not
always obvious when and where to take action.
We often tend to procrastinate on some easy but important
tasks. I am no different. My habit of procrastination even
led to financial losses at times which further increased the
baggage of tasks leading to the vicious cycle of further
procrastination.
However, the implementation intention formula helps
to realistically perform the behaviour. The difference
is that the behaviour that was previously decided to be
performed is now given the precision of when and where
it is going to be performed.
4. Valley of disappointment
We often feel that progress should come quickly to us,
that a task we begin should soon yield benefits for us. In
reality, the results of our efforts are often delayed, not by a
few days, but months, maybe even years, until we realise
the true value of the previous work we have done.
In ‘Clear’ terms, the level of disappointment faced by us
when we don’t get results is the ‘Valley of disappointment’.
5. Environment is the invisible hand that shapes
human behaviour
In this way, the most common form of change is not
internal, but external: we are changed by the world around
121
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us. Every habit is context dependent – James Clear

repetition and not perfection – James Clear

We drink more water if we keep a bottle of water handy
around us while we study / work, etc. This is because we
create an environment around us that helps us to develop
a habit of drinking water regularly.

Frequency > Time: There is nothing magical about time
passing with regard to habit formation. It doesn’t matter if
it’s been twenty-one days or thirty days or three hundred
days. What matters is the rate at which you perform the
behaviour.

6. Focus on systems
Clear says that instead of focusing on goals, focus on
systems. Goals are your end results. For example, I want
to be fit and healthy; whereas a system is a process of
how to achieve the goal more systematically and smartly.
Systems > Goals: ‘My results had very little to do with the
goals I set and nearly everything to do with the systems I
followed.’
When you fall in love with the process rather than the
result, you don’t have to wait to give yourself permission
to be happy. You can be satisfied anytime your system
is running.
7. Focus on taking action, not being in motion. You
don’t want to merely be planning. You want to be
practising – James Clear
I used to plan to work out every day. Before 2020, I never
acted much on my plans, it was only motion and didn’t
include actions, the progress thus being very static.
I realised it was easy to be in motion and convince myself
that I am making progress but in reality, I wasn’t. In 2020,
I converted my motions into actions, starting with little
cues like shopping for sportswear which tempted me to
use them and eventually leading me to diligently work out
which now has become part of my everyday life.
On reading this chapter of the book that says ‘Walk slowly,
but never backwards’, it dawned on me to pick habits that
I polished and acted on to make my plans of working out
real.
8. If you want to master a habit, the key is to start with

I am currently learning to play a musical instrument.
I often used to wonder how effortlessly people play
an instrument, some learn it within months, while
others take years of practice. This is where the key
of repetition got stuck with me and made me realise
that I need to practise to excel and learn the
instrument. It’s not about the amount of time I have been
performing a habit, but the number of times I have been
performing it.
There are many further wisdom-filled one-liners, habitformation formulae that Clear has mentioned in the
book which clearly provide a lot of self-help tips that one
can inculcate in one’s life.
The book is smooth and easy-flowing. The concepts of
each chapter tie together beautifully and compound in
such a way that the entire reading experience is seamless.
The author is able to deduce seemingly complex, scientific
and psychological jargon into easily understandable and
relatable terminology for the layman.
The book teaches HOW TO
* Make time for new habits (even when life gets crazy),
* Design your environment to make good habits easier
and attractive to implement and bad habits unattractive
to get rid of,
* Environments that affect habit formation and how to
overcome frictions... and much more.
I would recommend this book to anyone wanting to change
certain aspects of their current lifestyle, inculcating some
new habits or getting rid of a few others. Reading it will
effectively convey how a daily improvement of just 1% can
yield extraordinary results in your life.

Life has two rules: #1 Never quit #2 Always remember rule #1
— Unknown
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SOCIETY NEWS
MIHIR SHETH | SAMIR KAPADIA

Hon. Jt. Secretaries

CAs PERFORM ‘ZUMBA’ EXERCISES
The BCAS decided on a unique theme for the monthly
HRD Study Circle meeting with the idea of giving members
a break from their strenuous routine of managing office
and work from home. A ‘Zumba’ class was the choice.
This is an exercise fitness programme that combines
international music with dance moves. Zumba routines
incorporate interval training – alternating fast and slow
rhythms to help cardiovascular fitness.
Organised on 8th December, 2020, the event featured
faculty and trainer Mr. Burzin Engineer, who is a
professional dancer and a fitness coach with over a
decade’s experience. He started the class with light warmup exercises to get everybody ready for a fun workout. The
Zumba moves he picked were easy and the movements
had a flow which the 50-plus participants thoroughly
enjoyed. Amongst the participants were members of the
Committee and BCAS members from Mumbai, Pune,
Ahmedabad, Indore, Chennai, Delhi, Kolkata, Jodhpur
and even Chicago.
Regular physical exercise / activity keeps the body fit and
the mind refreshed. It was motivating to see some of the
senior members participate with great enthusiasm. This
session also offered some quality family time to members.
Many children were seen enjoying exercising and moving
to the beats of the music along with their parents.

‘RESIDENTIAL REFRESHER COURSE’
One of the most awaited events of the year, the ‘Youth
Residential Refresher Course’, organised by the HRD
Committee of the BCAS, saw its 8th run from 16th to 18th
April, 2021.
The event was held under the aegis of the BCAS with
support from President CA Suhas Paranjpe, HRD
Committee Chairman CA Govind Goyal, mentor CA
Naushad Panjwani and HRD Convener CA Anand
Kothari. On account of the second wave of Covid-19,
the event was conducted online but over 100 participants
joined from 24 cities all over India.
124

A vast range of topics was covered over 12 sessions
extending to 16 hours over a three-day virtual refresher
course.
Going by the YRCC theme of ‘Re-Align | Re-Energize |
Re-Connect’, the event had thought-provoking sessions
by some excellent international guest speakers who gave
meaningful and fascinating insights into the changing work
culture, the new emerging technologies, the intricacies of
the professional world and how one must adapt to them.
The technical sessions were followed by networking
sessions wherein some special online networking
activities were organised for the participants.
Part I – Speaker Sessions
The first day covered interesting topics ranging from
‘Journey of an Entrepreneur’, ‘Professional Social
Responsibility – A Tool for Networking’ to ‘Why Indian
Professionals are a Darling of Global Corporates’. An
interesting fireside chat with young ‘technopreneurs’  
came with the key takeaway of understanding one’s
strengths and weaknesses and then tackling all obstacles
on the road to achieving our dreams.
In the next session, Mr. Shailesh Haribhakti shared
insights about life experiences, the importance of reading
books and giving back to the society as a professional.
The final topic had the speaker sharing success stories
of Indian professionals abroad and their attitude and
approach towards work, their talents, and the ‘Do’s and
Don’ts’ that we should adopt in our professional journey.
The second day began with an early morning session on
‘Work Culture: Friendships at Workplace’. The speaker
dwelt on the necessity of maintaining cordial and friendly
relations at the workplace and threw light on where to
draw the line. She answered multiple questions on worklife balance. The following session was a dialogue ‘Acing
Appraisals’ with industry veterans where the participants
learned the importance of timely appraisals and the key
elements to use in their next appraisal meet.
Later during the day, there was an engaging session
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on ‘Building Social Media Presence within the ICAI
Guidelines’. ‘Social Media’ is a wide spectrum of
networking opportunities. The speaker guided the
participants on the ethics to be followed when building
a social media presence and seeking new opportunities.
(What, how, when and related questions arising in our
everyday life.)

regions had connected over Zoom meetings to be
part of our ‘Networking sessions’ which were held
after the speaker sessions ended. The participants
were divided into six different teams to compete over the
team-building activities organised by the YRRC team
along with another fraternity member, CA Hrudyesh
Pankhania.

The next panel on ‘Emerging Trends in the Financial
World’ brought new thoughts on how blockchain,
cryptocurrency and Artificial Intelligence will revolutionise
the practice around us. Their impact on our work culture
and strategies and our professional approach were also
mentioned. The day ended with some fun, relaxation and
rejuvenation for the family through a stand-up comedy
session.

To begin with, the participants were given multiple
group tasks to perform and were then required to send
the screenshot of the tasks performed. This gave them
a chance to display their swiftness and coordination by
sending their screenshots at the earliest.

The final day at YRRC began with the interesting and
relevant topic, ‘Kya WFH mein koi locha hai?’. It was
one of the most relatable sessions for the participants,
dealing with the importance of mental health in a world
of increasing technology and diminishing human
interface. The next topic, ‘Upgrading to a Global Outlook
and Approach’, made the participants ponder over whether
they need to change their traditional approach to meet
global standards. If yes, then to what level, extent and with
what mindset, was highlighted by the speaker. This was
followed by an interesting panel discussion by the YRRC
conveners and coordinators about their intriguing journey
and success stories providing guidance on how to build a
successful career while reminiscing old memories.
The final session could not have been more perfect.
There was an excellent motivating and persuasive
address by ICAI President CA Nihar Jambusaria to the
youth, enlightening them about different aspects of the
profession.
Part II – Networking Sessions
All the participants belonging to different areas and

One of the most creative activities given was composing
your own song or modifying an existing song to
accommodate the names of your team members in the
lyrics. Not just that, the participants were even required
to give a live performance. The final results were mindblowing with fantastic innovation and compositions by the
teams.
The participants also got a chance to display their artistic
skills when they had to virtually draw a painting together
(team spirit) and make it as realistic as possible. And
how about shuffling the team members and asking them
to choose their favourite celebrities (from the list given)
whom they would save from a fire, and also come up with
some hilarious reasons for the same? The choices had to
be as unique as possible, because, after all, success lies
in being different.
The final event of the ‘Networking Session’ was the
‘Networking People’s Tambola’ which required all the
participants to network within cross-teams and make
Tambola tickets. Of course, the best part was creating
‘Memes’ – for the YRCC, of the YRCC and by the YRCC.
Kudos to all the participants who came up with some
splendid and creative memes which left each and every
one of them in splits.

Our Wall of Fame – Our Valued Speakers

Amit Goenka

Arun Sriram

Balaji Rao
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Chirag Doshi

Chris Franzen
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(Continued) Our Wall of Fame – Our Valued Speakers

Deepak Nambiar

Diviya Khanna

Naman Shrimal

Nihar Jambusaria

Poorvi Chothani

Rajiv Shah

Sneh Bhuta

Jinal Shah

Kinner Sacchdev

Ninad Karpe

Siraj Dhanani

Timothy L.

Prakriti Poddar

S. Haribhakti

Matthew Luzadar

Prashanth Pereira

Shirin Hasan

V. Shankar

Behind the Scenes – The YRRC Team

‘Ambitious’
Ankit Negandhi

‘Dynamic’
Dnyanesh Patade

‘Gregarious’
Gaurav Save

‘Kind’
Kinjal Bhuta

‘Modest’
Manas Rindani

‘Magnetic’
Mansi Shah

‘Noble’
Namrata Shah

‘Passionate’
Prajit Gandhi

‘Sincere’
Shraddha K.

‘Vibrant’
Virag Shah

‘Smart’
Sneh Bhuta
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YRRC Participants at the Networking Sessions

ITF STUDY CIRCLE MEETING
The International Taxation Committee conducted a
virtual meeting on ‘Residence of Individual under
Income-tax Act – Recap on interpretation issues
dealt by Courts and impact of new amendments’
on 24th May. It was led by Group Leader CA Hardik
Mehta who explained the concepts with respect to
residence of an Individual under the Indian Income-tax
Act along with recent developments and interpretations
made by Courts.
Determining an Individual’s residence status is one of
the most important factors based on which taxability is
decided. In view of this, the Group Leader walked the
audience through the Income-tax Act, its amendments
and various court rulings in relation to the residence of an
Individual. With the help of several simplified illustrations,
the speakers lucidly explained the various concepts.
They also dealt with and resolved queries raised by
BOMBAY CHARTERED ACCOUNTANT JOURNAL JULY 2021

the participants. The meeting was interactive and the
participants benefited enormously from the discussions
and insights provided.

A SWOT ANALYSIS OF CHINA
The International Economics Study Group held its meeting
on 9th June to take up a ‘SWOT Analysis of China in the
context of likely Cold War II’. CAs Harshad Shah and
Deepak Karanth led the discussion and presented their
views on the subject.
The participating experts warned that the two world
powers were entering dangerous territory. Tensions
are mounting by the day between the United States
and China, leading to possibilities of a new Cold War. It
resembles the US-Soviet ‘Cold War’ in certain respects
and the group analysed this through a SWOT analysis.
They said that what’s at stake is the future of the 21st
century global order.
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China’s strengths are economics, military firepower (it
is the third largest defence power in the world), its own
Google, Facebook, WhatsApp, Amazon – and thus
technologically it is not dependent on the US.
China’s opportunities are a huge population with
rising per capita income, a huge consumer base, lower
dependence on exports, healthcare and education.
China’s weaknesses are dwindling cheap labour,
demographic crisis (birthrate @ 1.3), Communism,
governance issues, suppression of Uyghur Muslims, lack
of innovation and basic research, a ‘Hungry for Money’
attitude, its military’s lack of actual war experience for 42
years, the brain-drain problem, extreme rural poverty, few
English-speaking people and a huge pollution problem.
China’s threats are no protection of IPRs and blatant
violations, Taiwan becoming the ‘Berlin’ of the Sino-

American Cold War, China’s serious border disputes with
most of its neighbours, South China Sea dispute (this can
spark the next global conflict), looming debt crisis, not all
of China’s investment decisions having been successful,
China could be facing a food crisis and also a water crisis,
possibility of civil war, a foreign policy that is in the gutter
and its post-pandemic reputation crisis.
Later, CA Milan Sangani presented his views on the
‘State of the Indian Economy in relation to the second
wave of Covid-19’. Compared to the GDP hit in F.Y. 2021,
the impact of the second wave of lockdowns is expected
to be less. And there was light at the end of the tunnel as
the number of new cases was now lower than the number
of recoveries. Vaccinations needed ramping up and real
interest rates had turned negative, hurting fixed income
investors with increasing inflation. He noted that historically,
global non-financial disruptions like pandemics and World
Wars are followed by periods of economic boom.

MISCELLANEA Continued from Page 120

existing rules and allow countries a crack at collecting tax
where they couldn’t before.
It’s taken decades of pressure, a financial crisis and a
pandemic to get to a point where globalisation means tax
convergence and not competition. Big countries found it
relatively easy to ignore low-tax rivals when profits were
on the up, but they now have little time for a race to the
bottom on tax rates with climate change, inequality and
pandemic management calling for more investment.
The playing field needs levelling: A country like Ireland
(headline rate 12.5%) would stand to lose around two
billion euros ($2.4 billion) in tax revenue, while France
(headline rate 26.5%) would gain around five billion
euros, according to national estimates.
As the G7 shops its initiative farther afield, not everyone
is going to be happy. Ireland has made clear it intends
to defend its way of doing things. Successive Irish
governments have backed corporate tax as one of the
few areas where Ireland can compete globally. U2 singer
Bono has crooned that it gave his homeland ‘the only
prosperity it’s ever known.’

Yet there’s real political momentum here and palpable
public outrage. It’s one thing to build a national
identity around a 12.5% tax rate. But last week,
The Guardian reported that an Irish subsidiary of
Microsoft Corp. paid zero corporation tax thanks to its
residency in Bermuda. In 2014, Apple Inc. was estimated
by the European Union to have paid a 0.005% tax
rate. This is increasingly about corporate, not national,
sovereignty.
The real risk is of future loopholes to come. Enforcement
and tax collection will be a big part of making this deal
stick: Listen hard and you can almost hear the cogs of
wonkish brains whirring to spot new gaps in a system
that’s already insanely complex. Simplification and clarity
are both needed to avoid the global tax system collapsing
under its own weight.
Still, getting to this stage is a victory in itself. No doubt the
spirit of the Vesteys will live on, and new creative ways to
dodge taxes will be found – but if the current revamp lasts
another 100 years, it will be worth it.
(Source: bloomberg.com, dated 7th June, 2021)

Life is like photography. You need the negatives to develop
— Unknown
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Bombay Chartered Accountants' Society
International Taxation Committee

25th

Chairman: Dr. CA. Mayur B. Nayak
Convenors:
CA. Rutvik Sanghvi, CA. Siddharth Banwat, CA. Rajesh P. Shah
Co-ordinators:
CA. Abbas Jaorawala, CA. Mahesh Nayak and CA Natwar Thakrar
Venue: Online

International
Tax & Finance
Conference
2021
Silver Jubilee Conference

Thursday, 12th August 2021 (17.45 hrs. to 20.30 hrs.),
Friday, Saturday and Sunday 13th August 2021 to 15th August 2021
(08.30 hrs. to 18.30 hrs.) and Monday, 16th August 2021 (15.00 hrs. to 19.30 hrs.)

Topics
Part I- Papers for Group Discussion
Controversial Issues Arising From Tax Treaty Interpretation CA. PINAKIN D. DESAI
Recent Developments in Taxation of Digital Economy in India CA. PADAMCHAND KHINCHA

CA. YOGESH THAR

Emerging Issues in Cross-border Personal Taxation

Part II - Expert Talks/Chats
GIFT CITY IFSC - Regulatory and Tax Aspects of Investments and Transactions

ADV. SIDDHARTH SHAH

Foreign Tax Credit - Practical Aspects and Experience (with Case Studies) CA. S. KRISHNAN

Part III - Papers for Presentation

Start-Ups - Tax and FEMA Aspects (Including SPACS) ADV. CA. PARUL JAIN
Structuring of Family Trusts - FEMA & Other Regulatory Aspects CA. GAUTAM DOSHI

PART IV - PANEL DISCUSSIONS

Experience and Developments in Transfer Pricing (with Case Studies)

CHAIRMAN CUM MODERATOR: CA. T. P. OSTWAL | PANELISTS: CA VIJAY IYER,
DR. HASNAIN SHROFF, CA. AND CA. KUNJ VAIDYA
Global Developments in Taxation of Digitalised Economy

CHAIRMAN CUM MODERATOR: ADV. MUKESH BUTANI | PANELISTS: MR. RAJAT BANSAL*,
CA. RADHAKISHAN RAWAL, MR. PASCAL SAINT-AMANS* AND MR. CARLOS PROTTO
Recent and Emerging Issues and Developments in International Taxation
- Law, Model Commentaries and Jurisprudence (with Case Studies)

CHAIRMAN CUM MODERATOR: CA. PRANAV SAYTA PANELISTS: MR. PRAMOD KUMAR,
SR. ADV. AJAY VOHRA AND MR. KAMLESH VARSHNEY*
*Subject to conﬁrma on
Connect with BCAS Global

PART V - SPECIAL ADDRESS
FUTURE OF INTERNATIONAL TAX PRACTICE AND GLOBAL ECONOMY

CA. RASHMIN SANGHVI

Special Reduced Rates to
commemorate Silver Jubilee Conference:
Participants
registered
up to 31st July 2021
to receive a
free copy of the
GAAR Compendium

Online payment of enrolment :

EarlyBirdFrom1stJuly
2021to31stJuly2021

CLICK HERE

From1stAugust2021

Member

Non-Member

Member

Non-Member

BasicFees

3340

4611

4611

5458

Contributionto
BCASFoundation

50

50

50

50

GST

610

839

839

992

TotalRs.

4000

5500

5500

6500

Notes:
Ÿ All communication from BCAS would be only by e-mail and in the WhatsApp group created speci ically for the Conference. Hence,
please ill in the e-mail address and mobile number carefully in the enrolment link above.
Ÿ Each registration entitles only one individual member to attend the conference. Email id provided by the participant will be the
one allowed for enrolment to the online conference. No change in email id will be entertained later.
Ÿ Participant should clearly display his/her name on the screen. Any anonymous login will be removed from the Conference for
security reasons.
Ÿ Any participant willing to opt as a Group Leader for any of the Group Discussion Papers is requested to mark his preference in the
Email or Enrolment form.
Ÿ The Enrolment Fees is inclusive of course material in soft copy.
Ÿ Refunds & Substitution: Once enrolled, requests for refunds will not be entertained. However, the Committee, at its discretion,
may permit valid substitution in speci ic circumstances, provided such request for substitution is received well before the
commencement of the Conference.
Ÿ For further enquiry, if any, you may kindly contact Mr. Javed at BCAS. 9819955293, e-mail: events@bcasonline.org
7, Jolly Bhavan No. 2, New Marine Lines, Mumbai 400 020 | T. +91 22 61377600 | Web www.bcasonline.org
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