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‘Example is not the BEST way of teaching. It is the ONLY 
way of teaching.’ I feel the test of your having understood 
a concept is to be able to tell it with an example.

Good teacher – A good teacher is not the one who 
instantly solves all doubts of the student; but the one 
who teaches how to learn. He should develop among the 
students two main qualities – ‘Having a feel or judgement 
of the situation and ability to take decisions’.

सद्गुरु (Sadguru) – Literally, it means a good or righteous 
teacher.	This	 term	 is	 generally	 used	 only	 in	 the	 field	 of	
spiritualism (Adhyatma).

The seven qualities of a  good teacher are – विदितिवं 
(knowledge), दक्षता (agility), शीलवं (character), सवंकावंततः (art 
of explaining), अनगुशीलनम ् (review), सचेतसतिवं (sensitivity) 
and प्रसननता (pleasantness) शशक्षकस्य ्गुणाः सपत (seven 
qualities).

अशशष्य (Improper disciple) – Certain Stotras (prayers) and 
Mantras are not to be taught to an improper pupil. If one 
does it, one will be a sinner.

The ultimate test – There is one more beautiful and great 
thought. Ordinarily, one should always have a desire to 
succeed. However, your teaching should be so complete 
and whole-hearted that against two persons, one should 
always welcome a defeat – your son and your student.

सि्वत्र ज्यततिच्ेत ्पगुत्रात ्शशष्यात ्पराज्यम ्--  This means that 
your son and student should become capable of surpassing 
you. This is the real test of a good teacher.

Friends, this is a very vast subject. Let us offer our 
‘Namaskaars’ to such ideal ‘gurus’ or mentors. 

The Fifth day of September is observed every year 
as Teachers’ Day to mark the birth anniversary of 
Dr. Sarvapalli Radhakrishnan, the second President of 
India. He was a teacher (professor) and a great scholar of 
Indian Philosophy. ‘Palli’ means language. He knew many 
languages and he wrote treatises on Indian Philosophy, 
the Bhagavad Geeta, etc., which were acclaimed the 
world over.

In India, Ashadha Poornima (full moon) is observed 
as ‘Guru Poornima’ as a mark of respect to ‘Gurus’ or 
mentors. This is in honour of Maharshi Vyasa, the 
renowned sage. It falls sometime in the month of July 
every year. Let me take this opportunity to explain a few 
important and interesting thoughts on the Guru-shishya 
(teacher and student) relationship.

शशक्षक (Shikshak) – We think that shikshak means one 
who teaches. However, interestingly, in the Sanskrit 
dictionary	 the	 first	 meaning	 of	 the	 word	 ‘Shikshak’ is 
‘learner, student’. The root Shiksh (verb) means to learn. 
The second meaning is ‘teacher’.

आचा्य्व – We think आचा्य्व (Acharya) means a teacher. 
However, the concept behind the word Acharya is he who 
teaches through ‘Aacharan’ (conduct). His conduct should 
be exemplary and worth emulating.

आचा्य्वदेिो भि (Acharya Devo Bhava) –  We think that this 
means a Guru is God. However, actually it means ‘you be 
the believer that Acharya is God and act accordingly’. It 
is a ‘command’ and not merely a statement. The same 
is the case with Matru Devo Bhava (mother) and Pitru 
Devo Bhava (father).

Teaching through example – There is an interesting quote, 

What did God do before he created the universe?
 —  Stephen Hawking

NAMASKAAR

TEACHERS’ DAY

C.N. VAZE
Chartered Accountant
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EDITORIAL
CONSULTATION – CONCLUSION – CONSPIRACY

We live in a free society yet this editorial is written 
differently. You see, a newly-formed regulator (let’s call it 
NFR) brought out a paper with a view to seek comments. 
The NFR is funded by taxpayer money, the paper is in the 
public domain, the purpose of the paper is ‘consultation’ 
with stakeholders and the paper carries no proprietary 
inventions, secrets or exclusive material. Yet, the NFR 
has posted a notice on the report stating that no part of 
its report can be ‘reproduced’ or ‘circulated’ without 
its permission except for the purpose of making 
comments on that paper (that it is seeking or to NFR). 
So how should one deliberate the matter the paper seeks 
comments on, if one is forbidden from quoting it?

Often such ‘consultation’ is ‘conclusion’ in disguise. 
Papers like these are a spectacle of ‘superfluousness’ 
wrapped as ‘engagement’ (in case you didn’t know it, 
this is a typical Babucracy tactic	where	Delhi	officials	call	
for deliberations on a ‘pre-concluded’ agenda and the 
meeting is just for ‘due process’).

Take another trait: the paper doesn’t reveal what it will 
do with the comments! Place them in the public domain? 
What weightage will they have? Will they complete the 
‘research’ and include responses as part of it? Well, a 
public body must at least demonstrate transparency, 
integrity and objectivity to the public. By publishing the 
comments from a wider audience of stakeholders, duly 

‘appraised’ by an independent third party, will only add to 
their reliability, especially when these are meant for the 
purpose of policy!

Let’s look at the paper per se. The paper claims to 
give	‘research’	data.	In	the	same	breath,	 it	qualifies	the	
integrity of key data points by stating that there could 
be errors in that data which forms the basis of the 
NFR’s conclusions. For example, it states that about 
1.8 lakh companies paid no audit fees for their audits; 
it also declares that this data could be erroneous 
and yet it says that payment of audit fees is a 
burden on ease of doing business! Could this be 
cognitive dissonance (confirmation bias)? The 
source data could be entirely wrong (in Form AOC 4 
companies could have put several expenses including 
audit fees under one category rather than giving a 
break-up) which makes the paper’s conclusions absurd. 
A plain reasonableness test with meagre application of 
mind informs us that so many audits can’t be free! A 
slight effort to test this preposterous assumption with 
actual	financials,	even	on	a	test	basis,	would	have	cured	
this fallacy.

Friends, the paper is a string of inaccuracies, false 
equivalences, cherry picking, baseless opinions and 
aspersions which show that it is casual and rather 
malicious.
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Irrespective of the quality of the paper, should one ask a 
moot question: whether audit is not required for certain 
companies and jump to a Yes-No conclusion? In my 
view we cannot answer it till we can look at more data, 
do surveys and see what is achieved by audits for each 
type of entity depending on stakeholders’ needs, and the 
consequences of audit exemption. This, to be truly and 
honestly done, needs a wider discussion and not a paper 
from a regulator who has no ground level experience, no 
skin in the game and who is not even mandated.

Audit does a number of things for a wide spectrum 
of entities and more particularly SMEs and audited 
financials	form	the	basis	of	several	certificates	and	filings	
for various stakeholders. It’s a known fact that an audit 
adds value to SME entities in a real sense if they so 
desire. The NFR thinks the sole reason for audit is public 
interest.

Now let’s approach ease of doing business – as ‘ease of 
financial	reporting	and	audit’	the	NFR paper is cheesy: 1. 
No comments are carried about the numerous thresholds 
/ exemptions for audit reporting – CARO, ICFR, Ind AS 
- AS, SMC, OPC. The Paper cherry-picks only one 
of these limits (the highest) and that too without 
assigning any reason. 2.  Audit follows accounting 
and reporting; however, there are no comments about 
application	of	say	Schedule	III	and	other	filings	applicable	
to smaller companies. 3.  No new ideas such as a Small 
Companies Act, 202X not just SME SA which has been 
talked about for years! 4.  The paper lacks original ideas 
and conceals its lack of creativity with examples from the 
EU and the USA – from whom India is far away and much 
different. 5.  The NFR paper gives references to state 
laws of the US and the EU, but no comparison with Indian 
parallels to see whether our business environments are 
even comparable. 6.  It determines causality of low MCA 
filings	by	companies	to	lack	of	accounting	professionals	
with	 them	but	without	 any	 reason	 or	 facts	when	 filings	
could be arduous for small businesses. 7.  It calls Rs. 50 
crores as low turnover (NFR budget is less than that). 
8.  Says, banks do not rely on GPFS (I don’t know of a 
banker that doesn’t ask for GPFS before any conversation 
at all). 9.  The NFR paper calculates imaginary standard 
audit costs and applies them to companies to make a 
point that is false and deceptive: audit costs are between 
0.5% to 58% of PBT across various sizes of companies! 
It goes on to state that good quality audit will require an 
estimated standard COST of Rs. 1.50 lakhs (0.03%) to 
about Rs. 8 lakhs (0.16%) for companies with below Rs. 
50 crores turnover. Fact: HPCL (a global Fortune 500 

company with turnover of Rs. 2.98 lakh crores) in 2019-
20 paid 0.000024% (Rs. 72 lakhs) as audit fees. By the 
NFR paper’s logic, the audit quality must be abysmal!

The paper is full of outlandish assumptions, fantasy, 
callousness, disregard for facts and bias.

While the reader should make her own judgement, 
let me leave you with the grand crescendo: about 
3,500 out of six lakh active companies deserve 
audit as they fall within the Rs. 250-crore net worth 
benchmark.

I don’t even feel it is necessary to look at the effects 
of putting into practice what the paper construes. Why 
should NFR, which has never dirtied its hands in a real 
audit situation (and today auditors audit a market cap of 
$255 trillion plus the value of unlisted entities), give its 
brash verdict on audits and auditors? One can only 
extend the ‘logic’ and ‘verbiage’ of the NFR paper to 
infer that the amount paid for preparing this paper 
must be NIL since it cannot boast of any quality 
at all. As the title of this Editorial suggests, the 
reader can choose how much of this paper is about 
consultation, how much about conclusion and how 
much conspiracy!

 

Raman Jokhakar
Editor



9BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 793 (2021) 53  BCAJ

The month of October commences with the 2nd day 
being celebrated as ‘Gandhi Jayanti’ in honour of the 
birth anniversary of the Father of the Nation, Mahatma 
Gandhiji. This year it will be his 152nd birth anniversary. 
He preached two major principles to be followed in life, 
viz., Ahimsa (non-violence) and Swaraj (freedom). To 
correlate these principles with our professional life, 
we have to be conscious of the fact that merely by not 
involving in physical violence and by taking our own 
decisions during professional commitments, do not mean 
that we are following the path of Ahimsa and Swaraj, 
respectively.

The true spirit of Ahimsa is to be aware during our 
professional journey of not being part of any deeds which 
are intended to hurt the well-being of some other person 
or the State. Similarly, Swaraj is attained by a professional 
when he advises or takes decisions without the fear of its 
consequences and in a thoroughly independent manner. 
To be on the path of these principles one has to make 
them the standpoints of one’s life and, more importantly, 
to stand by these standpoints.

For a professional who follows the path of these principles, 
I am reminded of the quote of my GURU Mahatria Ra:

Your work ethic is a true reflection of your character.
Hold yourself to the highest standards possible.

An eminent person and one of the most respected 
professionals, Padma Shri CA T.N. Manoharan, Past 
President of the ICAI, had once stated in an interview that 
he was transformed the most by reading My Experiments 
with Truth by Mahatma Gandhi.

Now I turn to the developments on the professional and 
economic	fronts.	Let	me	first	discuss	the	good	tidings	of	
the strong rebound during the July-September quarter 
projected by Standard & Poors (S&P) based on the high 
frequency indicators after a steep contraction in activities 
in the previous quarter. It has retained GDP growth at 
9.5%	for	the	current	fiscal.	The	capital	markets	are	also	
exuding	 confidence	 in	 the	 future	 earnings	 of	 the	 listed	
corporates, by taking the Sensex past 60,000 and the Nifty 
almost touching 18,000. India as a preferred destination 

for foreign investments is also gathering steam and there 
is	a	continuous	flow	of	FDI	into	the	country.

On the professional front, there is the Consultation Paper 
released by the National Financial Reporting Authority 
(NFRA) on Statutory Audit and Auditing Standards for 
Micro, Small and Medium Companies (MSMCs). It has 
sought the views of all the stakeholders on four issues 
relating to the auditing areas of MSMCs. Two of the issues 
I feel may need deliberations, viz., (i) exempting MSMCs 
meeting certain criteria and thresholds from statutory audit 
under the Companies Act, 2013, and (ii) the approach for 
estimating standard cost of audit computed by NFRA.

With due respect to the regulatory body NFRA, it is 
really disturbing of them to make sweeping remarks in 
the Consultation Paper while dealing with issues related 
to audit of MSMCs, such as ‘The inference that is 
inescapable is that such audit is (sic) being carried out 
is perhaps only a sham.’ And ‘In any event it is clear that 
such audit as is being carried out cannot boast of any 
quality at all.’ I feel such statements, even though in a 
Consultative Paper, should be avoided by the regulator 
since it depicts the profession of Chartered Accountancy 
and its foremost quality as auditors in bad light.

The regulator has also inferred that there may be lack 
of adequate accounting professionals with the companies 
which	 are	 not	 filing	Annual	 Financial	 Statements	 (AFS)	
and MGT-7. Only 52.48% of the total number of active 
companies	 has	 filed	 its	 AFS	 and	 MGT-7	 for	 the	 F.Y.	
2018-19 as on June, 2021. Here I would like to state that 
another	reason	may	be	the	inefficiency	/	unwillingness	of	
the promoters and management of such companies for 
not complying with the regulatory requirements. To cast 
the entire onus and responsibility on the professionals 
without further research into the reasons for such non-
compliances would be totally unjust.

Further, I feel the estimation of standard costs to carry 
out an audit as tabulated by NFRA will also require a 
lot of inputs from professionals who are into conducting 
audits.	The	efficiency	of	conducting	audits	has	increased	
substantially with the assistance of the various audit 
softwares	available	and	adopted	by	the	auditing	firms.	 I 

FROM THE PRESIDENT
Dear BCAS Family,
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urge all the professionals to come forward and share 
their views on the Consultation Paper. BCAS will 
shortly send an email to collect comments from members. 
Further, we will deliberate within a group of professionals 
and give appropriate response as sought.

BCAS through its philanthropic arm the BCAS Foundation 
and the HRD Committee, has for several decades been 
undertaking a ‘Tree Plantation and Eye Camp’ in the 
remote tribal areas of Dharampur, Gujarat. This year, 
on 25th and 26th September, an enthusiastic group of 25 
volunteers visited Pindval and with the assistance of 
the Sarvodaya Parivar Trust carried out tree plantation. 
There was a visit to an NGO ARCH, which is engaged in 
mother and child care services for the tribals at Nagaria, 
Dharampur. On the next day, the volunteers visited 
Sant Ranchhoddas Eye Hospital which along with the 
Dhanvantari Trust conducts cataract operations for the 
tribals and needy people at Vansda, Gujarat. The BCAS 
Foundation donated reasonable amounts to all the three 
NGOs.

The zeal and dedication of the persons involved at all 
the three NGOs was to be seen to be believed. Their 
experiments with social work would seem simple, but the 

circumstances and conditions under which they carry out 
the activities make the work exemplary. I can say that if 
you create anything which is simple but powerful, it will 
have value in this world. For the efforts of such mortals 
who	 have	 sacrificed	 the	 comforts	 for	 the	 larger	 goal	 of	
serving deprived human kind, I would end with a quote 
from my GURU Mahatria Ra:

The bullet that had left the gun cannot return to the 
gun. It has to hit the target.

A venture begun should be a venture accomplished.
Whether something is a stepping stone or a 
stumbling block depends on how you use it.
Go on. Go on. Do not halt. Do not stagnate. 

Endeavour continuously.
Don’t stop. Rest not. Go on. Keep going on.

Best Regards,

Abhay Mehta
President
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TLA 2021 – A DIGNIFIED EXIT FROM A SELF-SPLASHED 
MESS: AN ANALYSIS OF REVERSAL OF RETROSPECTIVE 

AMENDMENT

INTRODUCTION
The infamous amendment to section 9(1)(i) by the 
Finance Act, 2012 with retrospective effect, dealing with 
the taxation of indirect transfers, had invited serious 
opprobrium in international fora and caused a serious 
dent in the image of India as an attractive investment 
destination.

Now, the Taxation Laws (Amendment) Act, 2021 [TLA, 
2021]	has	nullified	the	retrospective	nature	of	the	original	
amendment. The ‘Statement of Objects and Reasons’ 
to The Taxation Laws (Amendment) Bill, 2021 candidly 
highlighted the ill-effects of the retrospective amendment.

BACKGROUND
In order to understand the purpose behind the latest 
amendment, it is necessary to draw the readers’ attention 
to the series of events that took place prior to the 
amendment.

It all started in the year 2007 in the landmark case of 
Vodafone International which entered the Indian telecom 
market by acquiring the telecom business of Hutchinson 
India. Vodafone International, a Dutch-based Vodafone 
entity, acquired indirect control in Hutchison Essar Limited 
(HEL), an Indian company, from a Cayman Islands-
based company, viz., Hutchison Telecommunications 
International Limited (HTIL). It did this by acquiring a 
single share in CGP Investment (CGP), another Cayman 
Islands company, from HTIL in February, 2007. CGP 
held various Mauritian companies, which in turn held a 
majority stake in HEL.

In September, 2007 the Revenue authorities issued a 
show cause notice to Vodafone International for failure 
to withhold tax on the amount paid for acquiring the said 
stake as they believed that HTIL was liable for capital gains 
it earned from the transfer of the share of CGP, as CGP 
indirectly held a stake in HEL. Vodafone International was 

also sought to be treated as a ‘representative assessee’ 
u/s 163 and a capital gains tax demand of Rs. 12,000 
crores was sought to be recovered from Vodafone 
International.

But Vodafone International claimed that the Indian 
Revenue authorities had no jurisdiction over the transaction 
as the transfer of shares had taken place outside India 
between two companies incorporated outside India and 
the subject of the transfer was shares, the situs of which 
was also outside India. The matter was litigated up to the 
Supreme Court which, in 2012, in the landmark judgment 
in Vodafone International Holdings B.V. vs. Union of 
India1, absolved Vodafone of the liability of payment of 
Rs. 12,000 crores as capital gains tax in the transaction 
between it and HTIL.

The Court held that the Indian Revenue authorities did not 
have jurisdiction to impose tax on an offshore transaction 
between two non-resident companies wherein controlling 
interest in a resident company was acquired by the non-
resident company.

But the Indian Government believed that the verdict of 
the Supreme Court was inconsistent with the legislative 
intent as they believed that India, in its sovereign taxing 
powers, was empowered to tax such indirect transfers of 
assets located in India. Thus, an amendment was brought 
about by the Finance Act, 2012 with retrospective effect, 
to clarify that gains arising from the sale of shares of a 
foreign company are taxable in India if such a share, 
directly or indirectly, derives its value substantially from 
the assets located in India. Section 119 of the Finance 
Act, 2012 also provided for validation of demand, etc., 
under the Income-tax Act, 1961 for cases relating to 
indirect transfer of Indian assets.

1 [2012] 341 ITR 1 (SC)

K.K. CHYTHANYA 
Advocate

VIPUL V. KAMATH
Chartered Accountant



13BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 797 (2021) 53  BCAJ

Pursuant to this amendment, an income tax demand has 
been raised in 17 cases which include the prominent 
cases of Vodafone and Cairn Energy. It is believed that 
the total estimated demand in these 17 cases totals up to 
an enormous sum of Rs. 1.10 lakh crores2.

In the ‘Statement of Objects and Reasons’ to The Taxation 
Laws (Amendment) Bill, 2021 it has been noted that in 
two out of these 17 cases, assessments are pending due 
to a stay granted by the High Court.

The ‘Statement of Objects and Reasons’ to The 
Taxation Laws (Amendment) Bill, 2021, observes that 
in four cases, arbitration under the Bilateral Investment 
Protection Treaty (BIT) with the United Kingdom and the 
Netherlands had been invoked against the demands. Of 
these four cases, in two, Vodafone and Cairn Energy, 
the result of arbitration has been against the Income-tax 
Department.

In the case of Vodafone, the Singapore seat of the 
Permanent Court of Arbitration of The Hague ruled that 
India’s imposition of a tax liability on Vodafone, as well 
as interest and penalties, breached an investment treaty 
agreement between India and the Netherlands3. The 
Arbitral Tribunal held that the imposition of the asserted 
liability notwithstanding, the Supreme Court judgment is 
in breach of the guarantee of fair and equitable treatment 
laid down in Article 4(1) of the BIT between India and 
the Netherlands. The Arbitral Tribunal directed India 
to reimburse the legal costs of approximately INR 850 
million to Vodafone.

The said arbitral award was challenged by the Indian 
Government in Singapore because according to it taxation 
is not a part of the BIT and it falls under the sovereign 
power of India.

Similarly,	 in	 the	 case	 of	 Cairn	 Energy,	 a	 Scottish	 firm,	
the Permanent Court of Arbitration having its legal seat 
in the Netherlands, in December, 2020 awarded it $1.2 
billion (over Rs. 8,800 crores) plus costs and interest 
which totalled $1.725 million (Rs. 12,600 crores) as of 
December, 20204. The Tribunal held that India had failed 
to comply with its obligations under the India-UK BIT. 

India appealed against the said award in a court in The 
Hague, Netherlands.

Meanwhile, Cairn moved courts in nine jurisdictions, 
namely, the US, the UK, the Netherlands, Canada, 
France, Singapore, Japan, the UAE and Cayman 
Islands, to get the international arbitration tribunal award 
registered and recognised. Cairn also threatened seizure 
of the Indian Government’s assets in these jurisdictions in 
case India did not return the value of the shares seized 
and	sold,	dividend	confiscated	and	tax	refund	held	back	
to adjust a Rs. 10,247-crore tax demand raised using the 
retrospective legislation.

In June, 2021, the Tribunal Judiciaire de Paris, a French 
court, allowed Cairn’s application to freeze 20 residential 
real estate assets owned by the Indian Government. The 
properties directed to be frozen are worth approximately 
$23 million, a fraction of the Arbitral Award5. Cairn also 
filed	a	lawsuit	in	the	U.S.	District	Court	for	the	Southern	
District of New York, seeking to make Air India liable for 
the Arbitral Award that was awarded to it. The lawsuit 
argued that the carrier as a state-owned company, being 
an alter-ego of the State, is legally indistinct from the 
State itself and was bound to discharge the duties of the 
State (India).

Thereafter, Cairn made a plea before the U.S. Court to make 
Air India deposit money under the apprehension that New 
Delhi may sell the airline by the time the decision seeking 
seizure of the national carrier’s aircraft is pronounced by 
the U.S. Court6. Despite the toughening stand taken both 
by Cairn and India before the U.S. Court, it has come to 
light	that	discussions	are	taking	place	between	the	officials	
of Cairn and the Income-tax Department whereby Cairn 
is hopeful of an amicable settlement in light of the recent 
amendment to the provisions of Explanation 5 to section 
9(1)(i) vide TLA, 2021. The CEO of Cairn has also given a 
statement accepting the Government’s offer to settle the 
disputes and accept the refund of Rs. 7,900 crores and 
has also stated that the shareholders are in agreement 
with accepting the offer and moving on7.

And recently, on 13th September, 2021, Cairn and Air 
India jointly asked the New York Federal Court to stay 

2 https://www.business-standard.com/article/pti-stories/us-court-sets-timelines-for-
cairn-india-legal-case-121082700964_1.html

3 https://wap.business-standard.com/article-amp/economy-policy/govt-to-amend-
income-tax-act-to-nullify-retrospective-tax-demands-121080501146_1.html

4 https://wap.business-standard.com/article-amp/economy-policy/govt-to-amend-
income-tax-act-to-nullify-retrospective-tax-demands-121080501146_1.html

5 https://www.thehindubusinessline.com/business-laws/needed-framework-for-en-
forcement-of-investment-treaty-arbitration/article36302023.ece

6	 https://www.livemint.com/companies/news/cairn-ups-ante-in-us-court-in-its-fight-
against-india-on-tax-11630(news-item dated 05.09.2021)

7 https://www.telegraphindia.com/business/cairn-energy-accepts-modi-governments-
offer-to-refund-rs-7900-crore/cid/1829799 (news-item dated 07.09.2021)
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further proceedings in Cairn’s lawsuit targeting Air India 
for enforcement of the $1.2 billion arbitral award awarded 
to Cairn by the Permanent Court of Arbitration at the 
Hague in light of the amendment vide TLA, 2021. Both 
the parties requested for stay of any further proceedings 
in the matter till 31st October, 2021 and requested for 
new dates in November, 2021 by stating that the stay of 
proceedings would give them additional time to evaluate 
the effects and the implications of the TLA, 20218.

Union Finance Minister Nirmala Sitharaman, while 
indicating that the Government would appeal the Arbitral 
Award rendered in favour of Cairn Energy, also stated 
that ‘We have made our position clear on retrospective 
taxation. We have repeated it in 2014, 2015, 2016, 
2017, 2019, 2020, till now. I don’t see any lack of clarity’, 
indicating the current Government’s stand of not raising 
any new demands on the basis of the retrospective 
amendment made vide the Finance Act, 20129.

TLA, 2021
Considering the adverse impact that the retrospective 
legislation had on the image of India in the International 
fora and in order to promote faster economic growth and 
employment, the Taxation Laws (Amendment) Bill, 2021 
was proposed by the Ministry of Finance.

The said Bill was introduced by the Ministry of Finance 
in the Lok Sabha on 5th August, 2021 and was passed by 
the Lok Sabha and the Rajya Sabha on 6th August, 2021 
and 9th August, 2021, respectively. Thereafter, the TLA, 
2021 received the assent of the President of India on 13th 
August, 2021.

As per the said Act, the following amendments have been 
made to Explanation 5 to section 9(1)(i) of the Income-tax 
Act, 1961:

A. Vide the newly-inserted 4th proviso to Explanation 5 to 
section 9(1)(i), it has been provided that nothing contained 
in Explanation 5 shall apply to:

i. an assessment or reassessment to be made under 
sections 143, 144, 147,153A or 153C; or
ii. an order to be passed enhancing the assessment or 
reducing a refund already made or otherwise increasing 

the liability of the assessee u/s 154; or
iii. an order to be passed deeming a person to be an 
assessee in default under sub-section (1) of section 201,

in respect of income accruing or arising through or from 
the transfer of an asset or a capital asset situate in India 
in consequence of the transfer of a share or interest in a 
company or entity registered or incorporated outside India 
made before the 28th day of May, 2012.

B. Vide the newly-inserted 5th proviso to Explanation 5 to 
section 9(1)(i), it has been provided that where:

i. an assessment or reassessment has been made under 
sections 143, 144, 147,153A or 153C; or
ii. an order has been passed enhancing the assessment 
or reducing a refund already made or otherwise increasing 
the liability of the assessee u/s 154; or
iii. an order has been passed deeming a person to be an 
assessee in default under sub-section (1) of section 201; 
or
iv. an order has been passed imposing a penalty under 
Chapter XXI or u/s 221,

in respect of income accruing or arising through or from 
the transfer of an asset or a capital asset situate in India 
in consequence of the transfer of a share or interest in a 
company or entity registered or incorporated outside India 
made before the 28th day of May, 2012 and the person 
in whose case such assessment or reassessment or 
order has been passed or made, as the case may be, 
fulfils	the	specified	conditions,	then,	such	assessment	or	
reassessment or order, to the extent it relates to the said 
income, shall be deemed never to have been passed or 
made, as the case may be.

C. Vide the newly-inserted 6th proviso to Explanation 5 
to section 9(1)(i), it has been provided that where any 
amount becomes refundable to the person referred to 
in the 5th proviso	 as	 a	 consequence	of	 him	 fulfilling	 the	
specified	conditions,	then,	such	amount	shall	be	refunded	
to him, but no interest u/s 244A shall be paid on that 
amount.

Vide the Explanation inserted below the newly-inserted 
6th proviso,	the	conditions	to	be	satisfied	for	the	purposes	
of the 5th and 6th provisos have been provided. To 
paraphrase, the following conditions have been provided:

•	where	 the	said	person	has	filed	any	appeal	before	an	
appellate forum or a writ petition before the High Court 

8 https://economictimes.indiatimes.com/news/economy/policy/cairn-energy-air-
india-seek-stay-on-new-york-court-proceedings/articleshow/86227073.cms 
(news-item dated 15.09.2021)

9 https://timesofindia.indiatimes.com/business/india-business/1-4-billion-
cairn-arbitration-award-finance-minister-says-its-her-duty-to-appeal/
articleshow/81348282.cms
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or the Supreme Court against any order in respect of 
the said income, he shall either withdraw or submit an 
undertaking to withdraw such appeal or writ petition, in 
such form and manner as may be prescribed;
• where the said person has initiated any proceeding for 
arbitration, conciliation or mediation, or has given any 
notice thereof under any law for the time being in force or 
under any agreement entered into by India with any other 
country or territory outside India, whether for protection 
of investment or otherwise, he shall either withdraw or 
shall submit an undertaking to withdraw the claim, if any, 
in such proceedings or notice, in such form and manner 
as may be prescribed;
• the said person shall furnish an undertaking, in such 
form and manner as may be prescribed, waiving his 
right, whether direct or indirect, to seek or pursue any 
remedy or any claim in relation to the said income which 
may otherwise be available to him under any law for the 
time being in force, in equity, under any statute or under 
any agreement entered into by India with any country or 
territory outside India, whether for protection of investment 
or otherwise; and
• such other conditions as may be prescribed.

Necessary amendments have also been effected to 
section 119 of the Finance Act, 2012 which provided for 
validation of demand, etc., under the Income-tax Act, 1961 
for cases relating to indirect transfer of Indian assets.

From the above amendments, one may clearly observe 
that a two-tier amendment has been made.

The	first	 tier	of	amendment,	consistent	with	the	position	
of the Government not to levy or raise any new demands 
in light of the retrospective amendment vide the Finance 
Act, 2012, makes a necessary provision to that effect 
so as to provide that no tax demand shall be raised in 
future on the basis of retrospective amendment vide 
the Finance Act, 2012 for any offshore indirect transfer 
of Indian assets if the transaction is undertaken before 
28th May, 2012 (i.e., the date on which the Finance Bill, 
2012 received the assent of the President). It would be 
pertinent to note that in various instances, in the case 
of retrospective amendments, the law has expressly 
provided for provisions to ensure that past concluded 
assessments are not disturbed. In this regard, a useful 
reference may be made to the proviso to section 14A(1), 
section	92C(2B)	and	section	92CA(2C).	Thus,	the	first	tier	
of amendment made vide the newly-inserted 4th proviso 
is in line with the said provisions and provides protection 
in respect of transfers made prior to 28th May, 2012 from 

any fresh proceedings. It is rather wider than the said 
provisions, as it also provides protection from proceedings 
under sections 153A, 153C and 201(1).

As regards the second tier of amendment, it provides for 
nullification	of	 assessments	already	made	 in	 respect	 of	
indirect transfer of Indian assets made before 28th May, 
2012 (as validated by section 119 of the Finance Act, 
2012)	on	fulfilment	of	certain	conditions	as	specified.

Pursuant to such amendments, the CBDT has published 
the draft rules for implementing the amendments made 
by the TLA, 2021 on 28th August, 2021 inviting comments 
from all stakeholders latest by 4th September, 2021. Vide 
the said draft, CBDT has proposed to insert Rule 11UE 
along with Forms 1 to 4 which specify the conditions to 
be	fulfilled	and	the	process	to	be	followed	to	give	to	the	
amendment made by the TLA, 2021.

The said rules provide for furnishing various undertakings 
including irrevocable withdrawal, discontinuance or 
an undertaking not to pursue any appeal / application 
/ petition / proceedings. It is also required to forgo any 
awards received by it by virtue of any such related orders.

IMPACT OF TLA, 2021
The newly-inserted 5th proviso	 deals	with	 nullification	 of	
assessment or reassessment. However, it does not deal 
with	 nullification	 of	 any	 demand	 raised	 or	 any	 interest	
levied u/s 234B or interest levied u/s 220(6) [which may 
have been levied due to non-payment of demand]. Thus, 
the	 question	 that	 would	 arise	 is	 whether	 nullification	
of assessment or reassessment would also lead to 
nullification	of	demands	of	tax	and	consequential	interests.	
It may be noted that as per the legal jurisprudence that 
has evolved, ‘assessment’ has been held to be the entire 
process	commencing	from	filing	of	return	to	passing	of	an	
assessment order and raising of consequential demand. 
Thus,	when	the	‘assessment’	is	nullified,	it	would	indicate	
that the demands along with interest would also get 
nullified.	It	may	also	be	noted	that	the	Supreme	Court	in	
ITO vs. Seghu Buchiah Setty [1964] 52 ITR 538 has held 
that there must be a valid order of assessment on which a 
notice of demand may be founded. Consequentially, when 
the assessment or reassessment to the extent it relates 
to income accruing or arising from indirect transfers is 
deemed to have never been made, the consequential 
demand and interest would also not survive.

It would be pertinent to note that by virtue of the 
amendment, the purchaser or payer who was liable to 
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deduct tax at source by virtue of section 195 in respect 
of capital gains accruing to a non-resident assessee by 
virtue of indirect transfer under Explanations 5 to 7 to 
section 9(1)(i), can no longer be treated as an assessee-
in-default	u/s	201(1)	if	such	purchaser	or	payer	fulfils	the	
conditions	 specified.	 However,	 it	 would	 be	 pertinent	 to	
note that the issue of treating a person as an assessee-
in-default for non-deduction of tax at source in respect 
of past transactions in light of retrospective amendments, 
is no longer res integra in light of the decision in 
Engineering Analysis Centre of Excellence Private 
Limited vs. CIT [2021] 432 ITR 471 (SC)/[2021] 125 
taxmann.com 42 (SC), wherein it has been held that a 
person mentioned in section 195 of the Income-tax Act 
cannot be expected to do the impossible, namely, to apply 
retrospective provision at a time when such provisions 
were not actually and factually in the statute. Thus, from 
the payers’ point of view, the amendment nullifying its 
liability as an assessee-in-default u/s 201(1) is not of 
much relevance in light of the judgment in Engineering 
Analysis (Supra). As a result of the same, even if the 
deductors / payers who have been held to be in default 
choose not to comply with the conditions mentioned 
in the Explanation to the newly-inserted 5th and 6th 

provisos, the litigation continuing in the normal course as 
provided in the Income-tax Act would result in favourable 
verdicts for them in light of the judgment in Engineering 
Analysis (Supra). A deductor / payer may therefore not 
choose the option of the 5th proviso which requires him to 
forgo interest on refund. He would rather stay in the 
normal stream where he has more than a reasonable 
chance of success and in such event he need not forgo 
interest.

In certain cases, assessment may have been made by 
the Department on the purchasers or payers u/s 161 
read with sections 160 and 163 in their capacity as 
agents (representative assessees) of the non-residents 
in respect of the income accruing or arising in respect of 
indirect transfers under Explanations 5 to 7 to section 9(1)
(i) [for instance, the case of Vodafone]. In such case, the 
assessments	made	on	such	agents	would	be	nullified	 if	
the	conditions	specified	therein	are	satisfied.

It may be noted that clause (iii) of the newly-inserted 5th 

proviso to Explanation 5 to section 9(1)(i) only deals with 
an order deeming a person to be an assessee in default 
u/s 201(1) and does not deal with the case of deductors / 
payers in whose case disallowance u/s 40(a)(i) is made. 
It	 may	 also	 be	 noted	 that	 nullification	 of	 an	 order	 u/s	
201(1) does not automatically absolve a person of the 

disallowance u/s 40(a)(i). However, the same may not 
be	 of	much	 significance,	 given	 that	 the	 payment	made	
towards acquisition of shares of a foreign company is not 
ordinarily claimed as revenue expenditure in respect of 
which a disallowance u/s 40(a)(i) may be made.

It may be possible that in certain cases, in order to put an 
end	to	litigation,	the	said	person	as	specified	in	the	newly-
inserted 5th proviso may have made an application under 
the Direct Tax Vivad se Vishwas Act, 2020 and duly paid 
the	amount	as	specified	in	the	Form	No.	3	issued	by	the	
designated authority u/s 5(1) of the said Act. Section 7 of 
the said Act provides that any amount paid in pursuance 
of a declaration made u/s 4 shall not be refundable under 
any circumstances. It may be noted that as per the later 
part of the newly-inserted 5th proviso to Explanation 5 to 
section 9(1)(i), the assessment or reassessment or order, 
to the extent it relates to the income in respect of income 
accruing or arising through or from the transfer of an 
asset or a capital asset situate in India in consequence 
of the transfer of a share or interest in a company or 
entity registered or incorporated outside India made 
before the 28th day of May, 2012, shall be deemed never 
to have been passed or made. When the assessment or 
reassessment or order to the extent it relates to the said 
income is deemed never to have been passed or made, 
the question of the same being ‘disputed tax’ u/s 2(j) of 
the Direct Tax Vivad se Vishwas Act, 2020 does not arise 
as the very demand ceases to exist in the eyes of law. 
In such circumstances, it cannot lie in the mouth of the 
Revenue to refuse the grant of refund of the amount paid 
as	specified	in	the	Form	No.	3	issued	by	the	designated	
authority u/s 5(1) of the said Act. If a sum is paid outside 
the aforesaid Act, the bar of refund should not apply to 
such payment as held in Hemalatha Gargya vs. CIT 
[2003] 259 ITR 1 (SC).

The newly-inserted 6th proviso to Explanation 5 to 
section 9(1)(i) provides that where any amount becomes 
refundable to the person referred to in the 5th proviso as 
a	consequence	of	him	 fulfilling	 the	specified	conditions,	
then such amount shall be refunded to him, but no interest 
u/s 244A shall be paid on that amount. The said proviso 
appears to be violative of Article 14 of the Constitution as it 
is discriminatory and arbitrary. It may be noted that though 
taxing	 statutes	 being	 fiscal	 legislations	 enjoy	 a	 greater	
presumption towards the constitutionality of the same, 
the same must nevertheless satisfy the tests of Article 14 
of the Constitution in order to save them from the vice of 
unconstitutionality. The newly-inserted 6th proviso may be 
discriminatory on the following three fronts:
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a) There appears to be a clear discrimination between 
persons referred to in the 4th and 5th provisos. It may be 
noted that as regards the persons referred to in the 4th 

proviso, no new assessment would be made in respect 
of indirect transfers which have taken place prior to 28th 
May, 2012. Thus, no prejudice would be caused to them. 
However, in respect of persons referred to in the 5th 

proviso, who have already been assessed and recoveries 
may have been made from them, such recoveries are 
refundable without interest u/s 244A. While persons 
covered in the 4th proviso would not have parted with 
any	 funds	 and	 hence	 are	 justifiably	 not	 entitled	 to	 any	
compensatory interest, the persons covered in the 5th 

proviso	having	parted	with	funds	are	justifiably	entitled	to	
compensatory interest. These two categories of persons 
are in unequal situations but are treated equally insofar as 
non-payment of compensatory interest is concerned. This 
causes discrimination.

b) There also appears to be discrimination between 
persons to whom a sum is refundable on account of 
any other provision of the IT Act and persons to whom 
a sum is refundable under the newly-inserted 5th and 6th 

provisos. In case of the former, interest u/s 244A being a 
normal incident of refund would automatically accrue as 
held by the Supreme Court in Union of India vs. Tata 
Chemicals Ltd. [2014] 363 ITR 658 (SC). However, as 
regards the persons referred to in the 5th proviso, they 
would not be entitled to any refund despite there being 
a wrongful retention of sums by the Revenue in light of a 
non-existent demand.

c) The third type of discrimination occurs between 
persons who have effected indirect transfers but action is 
time-barred at the time when the TLA, 2021 was enacted 
and the persons referred to in the newly-inserted 5th 
and 6th provisos. As per section 149(1)(b) (as amended 
vide the Finance Act, 2021), the maximum time limit 
available to issue notice u/s 148 is ten years from the 
end of the relevant assessment year. Without going into 
the applicability of the said clause, it may be noted that 
even if the Department were to reopen past concluded 
assessments or assess any person in connection with 
income accruing or arising as a result of indirect transfer, 
it could at the maximum have done so in respect of A.Y. 

2011-12 and for A.Y. 2012-13 (in respect of transfers 
concluded prior to 28th May, 2012 due to bar under the 
newly-inserted 4th proviso). Thus, in respect of transfers 
which have taken place prior to A.Y. 2011-12, no action 
under sections 147 and 148 would lie. However, in 
respect of persons who fall under the 5th and 6th provisos 
(which would include the above cases under sections 147 
and 148), no interest on refund would accrue u/s 244A, 
leaving them in a position worse off than those who have 
escaped any action due to non-availability of any recourse 
under the provisions of the IT Act to the Department.

Thus, the validity and constitutionality of the 6th proviso 
being discriminatory on the above three counts may be 
subjected to challenge as violative of Article 14 of the 
Constitution.

It may be noted that the Draft Rule 11UE(3)(b)(I), in 
addition to furnishing of undertaking by the declarant, also 
requires furnishing of declaration by any of the interested 
parties which, as per Part K and Part L of the Form 1, 
refers to all the holding companies in the entire chain of 
holding	as	defined	under	the	Companies	Act,	2013	of	the	
declarant, and all persons whose interest may be directly 
or indirectly affected by the undertaking in Form 1. Though 
Explanation (iv) to the newly-inserted 5th and 6th provisos 
is wide enough to empower the Board to prescribe 
any other conditions, such power does not extend to 
imposing conditions on persons other than the declarant 
assessee. Thus, the draft Rule 11UE(3)(b)(I)(ii) requiring 
such undertaking from interested third parties, if enacted 
without any change, may be subjected to challenge on the 
basis of being contrary to the provisions of the Act.

CONCLUSION
TLA, 2021 is a landmark step by the Indian Legislature 
in bringing about certainty in tax matters and restoring 
the faith of foreign investors in India as an attractive 
investment destination. It provides a great opportunity 
for various Multinational Groups or Companies who have 
been subjected to endless litigation to settle their disputes 
once and for all. It would enable them to receive refunds of 
huge amounts deposited with the Income-tax Department 
at various stages of litigation, thereby having a positive 
impact on their working capital situation. 

Care about what other people think and you will always be their prisoner
 —  Lao Tzu
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EMPOWERING INDEPENDENT DIRECTORS

BACKGROUND
The concept of Independent Directors (IDs) had emerged 
from the need to have a certain number of Directors on the 
Board who would think and act independently and to bring 
a healthy balance between the interests of the promoters 
and those of other stakeholders, including minority and 
small shareholders. IDs are an important component in 
the overall framework of corporate governance.

SEBI has, over the years, strengthened the institution of 
IDs through the recommendations of various committees. 
But	despite	several	measures,	concerns	about	the	efficacy	
of IDs have continued. To further strengthen the overall 
framework of IDs for equity listed entities, the SEBI (Listing 
Obligations and Disclosure Requirements) Regulations, 
2015 (‘Listing Regulations’) have been amended with 
effect from 1st January, 2022. The Listing Regulations 
have	further	been	amended	to	specifically	empower	the	
IDs of ‘high value debt listed entity1’ which would apply 
on a ‘comply or explain’ basis until 31st March, 2023, and 
on a mandatory basis thereafter. This article seeks to 
provide an overview of the key aspects emanating from 
these amendments and the key considerations for the 
companies and the governance professionals.

DEFINITION OF AN ID
Regulation 16 of the Listing Regulations sets out certain 
objective conditions for determination of the independence 
of an ID. These conditions include areas of pecuniary 
relationship of self and of relatives with the listed entity, 
its promoter, or directors, etc. SEBI observed that scope 
exits to further strengthen the criteria for independence 
of IDs and harmonisation of certain requirements under 
the Listing Regulations, e.g., a cooling-off period while 
assessing the eligibility conditions for an ID. Further, an 
ID	is	also	defined	u/s	149	of	the	2013	Act	which	provides	
that relatives of a proposed ID cannot have any pecuniary 
relationship including the pecuniary relationships as 
prescribed therein. The existing Listing Regulations do 
not provide a list of such pecuniary relationships. Hence, 
the	definition	of	an	ID	under	the	2013	Act	and	under	the	
Listing Regulations is different.

To address the above concerns, especially harmonisation 

of requirements, SEBI has amended the Listing 
Regulations and has also inserted additional criteria as 
follows:

 Regulation 16(1)(b)(iv) of the Listing Regulations 
provides that a proposed ID, apart from receiving 
Director’s remuneration, should not have / had any 
material pecuniary relationship with the prescribed entities, 
including the listed entity, its holding and subsidiaries 
during	 the	 two	 immediately	preceding	financial	years	or	
during	 the	current	financial	year.	Regulation	16(1)(b)(iv)	
of the Listing Regulations has been amended to extend 
the cooling-off period to three immediately preceding 
financial	years.	Let	us	consider	the	following	example	to	
better understand the amendment:

Ms Z is proposed to be appointed as an ID in Company 
XYZ in F.Y. 2021-2022. She noticed that in January, 2019 
she had had a material pecuniary relationship (other than 
remuneration) with Company XYZ. As per the existing 
provisions, Ms Z could have been appointed as an ID as 
the relationship existed prior to the cooling-off period of two 
years. However, since the cooling-off has been extended 
to three years, she cannot be appointed as an ID.

 Section 149(6)(d) of the 2013 Act provides that a 
person cannot be appointed as an ID whose relatives 
have pecuniary relationships / transactions with the 
listed entity, its holding, subsidiary or associate company 
or their promoters, or directors including holding any 
security of or interest and being indebted (in excess of 
the prescribed amount) during the immediately preceding 
two	 financial	 years	 or	 during	 the	 current	 financial	 year.	
Regulation 16(1)(b)(v) of the Listing Regulations does 
not prescribe a list of the pecuniary relationships similar 
to that provided under the 2013 Act but simply states 
that the relatives of such proposed ID should not have 
/ had pecuniary relationship during the two immediately 
preceding	financial	 years	or	during	 the	current	 financial	
year in excess of the prescribed amount.

The list of pecuniary relationships as provided u/s 149(6)
(d) of the 2013 Act has been incorporated in Regulation 
16(1)(b)(v) of the Listing Regulations – with certain 
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modifications;	e.g.,	 the	period	for	determining	pecuniary	
relationship is stated as three immediately preceding 
financial	 years	 (under	 the	 2013	Act	 –	 two	 immediately	
preceding	 financial	 years),	 and	 the	 lower	 threshold	 (as	
per existing norms) for determining pecuniary relationship 
of relatives has been retained. Let’s understand these key 
differences with the help of the following examples:

- While assessing his eligibility conditions, Mr. Y noticed 
that one of his relative owes Rs. 60 lakhs to the Holding 
Company of the Company ABC. Company ABC is 
proposing to appoint Mr. Y as an ID in F.Y. 2021-2022. 
Mr. Y considered that the pecuniary relationships are 
permitted to the extent of the following:

Under the 2013 
Act

Rs. Under the Listing 
Regulations (lower 

of following)

Rs.

2% or more of 
gross turnover / 
income 

90 
lakhs

2% or more of gross 
turnover / income

90 
lakhs

Another threshold 50 
lakhs

In the above situation the balance outstanding from the 
relatives is within the permissible limits under the 2013 
Act. However, the outstanding is in excess of the limit 
prescribed under the Listing Regulations. Hence, Mr. Y 
cannot be appointed as an ID.

- Mr. X is assessing the eligibility conditions for his 
proposed appointment as an ID in Company DEF in 
March, 2022. He noticed that during F.Y. 2018-2019 one 
of his relatives held equity shares of the Company whose 
face value exceeded the permissible limit prescribed 
under the 2013 Act and the Listing Regulations. A cooling-
off period of two years and three years, respectively, 
has been prescribed under the 2013 Act and the Listing 
Regulations. Accordingly, in this case even though the 
requirement of the two-year cooling period under the 2013 
Act is met, Mr. X cannot be appointed as an ID because 
his relative had held securities during the three-year 
cooling period prescribed under the Listing Regulations.

 Regulation 16(1)(b)(vi) of the Listing Regulations 
provides that a proposed ID is a person who (neither 
himself nor whose relatives) holds or has held the 
position of a key managerial personnel or is or has been 
an employee of the listed entity or its holding, subsidiary 
or	associate	company	in	any	of	the	three	financial	years	
immediately	preceding	 the	financial	 year	 in	which	he	 is	

proposed to be appointed. The amended Regulation 16(1)
(b)(vi) of the Listing Regulations extends the restriction to 
employment in any promoter group company. However, 
the proviso to the Regulation further provides that the 
cooling-off period will not apply to relatives in employment 
of the stated entities, provided that they do not hold the 
position of a key managerial personnel. Accordingly, 
where relatives of a person holds employment (other 
than the position of a key managerial personnel) in the 
listed entity, its holding, subsidiary, or associate company 
or any company belonging to the promoter group of the 
listed	entity	 in	 the	preceding	 three	financial	years,	such	
person can be appointed as an ID. The following example 
illustrates the amendment for better understanding:

While assessing her eligibility conditions, Ms Q noticed 
that her spouse is the Managing Director in a promoter 
group company of Company LMQ which is proposing her 
appointment as an ID in February, 2022. Since a relative 
of the proposed ID holds the position of a key managerial 
personnel in a promoter group company, Ms Q cannot 
be appointed as an ID in Company LMQ. If her spouse 
held an employment (other than the position of a key 
managerial personnel) such as Sales Executive, she can 
be appointed as an ID pursuant to the relaxation as per 
the proviso to Regulation 16(1)(b)(vi) stated above.

 Regulation 16(1)(b)(viii) of the Listing Regulations 
provides that ID is a person who is not a non-independent 
director of another company on the Board of which any 
non-independent director of the listed entity is an ID. An 
explanation has now been inserted to provide that a ‘high 
value debt listed entity’ which is a body corporate that has 
been mandated to constitute its board of directors in a 
specific	manner	as	per	the	law	under	which	it	is	established,	
the non-executive directors on its Board would be treated 
as IDs. Similar requirement has also been prescribed for 
‘high value debt listed entity’ which is a Trust.

• Pursuant to the amendment, the Listing Regulation now provides a 
uniform cooling period of three years across all eligibility conditions. 
Such a uniform cooling-off period strikes a healthy balance of 
having a reasonable cooling-off period while also upholding the 
independence of the proposed ID.

• It might be also noted that the above amendments would require 
the listed entity to obtain revised declaration of independence from 
the IDs since Regulation 25(8) of the Listing Regulations requires 
IDs to provide such declaration whenever there is any change in the 
circumstances which may affect the status as an ID. Consequently, 
as required by Regulation 25(9), the Board of Directors would be 
required to take on record such a declaration after undertaking due 
assessment.
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ENHANCING TRANSPARENCY IN THE 
ROLE OF THE NRC
At present, Regulation 19(1)(c) of the Listing Regulations 
provides that the Nomination and Remuneration 
Committee (NRC) should comprise of at least 50% of 
IDs and for listed companies having outstanding superior 
rights equity shares 2/3rd of the NRC should comprise 
of IDs. SEBI felt that there is a need to strengthen 
the composition of IDs in the NRC in order to reduce 
dependence on the promoters. Accordingly, Regulation 
19(1)(c) was amended to provide that ‘at least 2/3rd’ of 
the Directors in the NRC of all listed companies (including 
listed companies having outstanding superior rights 
equity shares) should comprise of IDs. Let’s understand 
this amendment though the following example:

The NRC of Company DEF comprises six members – 
with equal representation by IDs and other Directors. 
Company DEF does not have outstanding superior rights 
equity shares. Hence the representation of IDs should be 
increased from the existing three to four IDs – so that 2/3rd 
of the NRC comprises IDs pursuant to the revised norms 
as stated above.

Clause A to Part D to Schedule II of the Listing 
Regulations provides that the role of the NRC includes 
formulation	 of	 the	 criteria	 for	 determining	 qualifications	
and positive attributes of a Director. Notwithstanding such 
requirements, SEBI was of the view that there is a lack of 
transparency in the process followed by NRCs. Therefore, 
a need exists to prescribe disclosures for selection of 
candidates for the post of an ID. These disclosures are 
expected to increase the transparency in the functioning 
of NRCs and would also be good from the governance 
perspective. SEBI accordingly introduced Clause 1A in 
Part D to Schedule II of the Listing Regulations to provide 
that:

 For every appointment of an ID, the NRC should 
evaluate the balance of skills, knowledge and experience 
on the Board of Directors;
 On the basis of such evaluation, the NRC should 
prepare a description of the role and capabilities of an ID. 
The person recommended to the Board for appointment 
should	have	the	capabilities	identified	in	such	description;
 The NRC has the option of using the services of 
external agencies to consider candidates from a wide 
range of backgrounds (having due regard to diversity) 
and consider the time commitments of the candidates.

SEBI also introduced Regulation 36(f) in the Listing 

Regulations to provide that the shareholders’ notice 
should include the disclosures regarding the skills and 
capabilities required for the role and the manner in which 
the proposed person meets such requirements.

Further, amendments were made to Regulation 36(d) 
to provide that the shareholders’ notice for appointment 
of a new Director or reappointment of a Director should 
include the names of listed entities from which the person 
has resigned in the past three years.

• The Listing Regulations has increased the number of IDs required 
in the NRC. Therefore, in case the NRC of a listed entity does not 
meet the revised requirement, the NRC should be reconstituted.

• The revised role of the NRC establishes additional processes 
for appointment of an ID. As per the amended Schedule II the 
NRC will be required to consider candidates from a wide range of 
backgrounds. The databank of IDs as established under the 2013 
Act might act as a good reference point for selecting potential 
candidates.

COMPOSITION OF THE AUDIT COMMITTEE
The	 Listing	 Regulations	 cast	 specific	 responsibilities	
on	 the	Audit	Committee	 to	 review	 financial	 information,	
scrutinise inter-corporate loans and investments and 
the valuation of undertakings and assets of the listed 
entity, etc. At present, Regulation 18(1)(b) of the Listing 
Regulations provides that 2/3rd of the members of the 
Audit Committee should comprise of IDs, and for listed 
companies having outstanding superior rights equity 
shares the Audit Committee should comprise only of IDs. 
SEBI has amended this Regulation to provide that the 
Audit Committee of listed companies (which do not have 
outstanding superior rights equity shares) should comprise 
‘at least 2/3rd of IDs’ instead of the existing composition 
of ‘2/3rd of IDs’. The amendment in the provision 
relating to the constitution of the Audit Committee 
prescribes for a ‘minimum requirement’ of 2/3rd of 
the Committee to be comprised of IDs, thus allowing 
companies to appoint more IDs as members of the 
Committee. This amendment may not necessitate 
reconstitution of the Audit Committee.

For example, the Audit Committee of Company PQR 
comprises six members – four IDs and two other 
Directors. Company PQR does not have outstanding 
superior rights equity shares. So it can continue with the 
present composition of the Audit Committee as it has the 
minimum number of IDs in the Audit Committee as per 
the revised Regulations. Since the revised Regulations 
prescribe the minimum composition, Company PQR may 
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choose to appoint a higher number of IDs on the Audit 
Committee.

Regulation 23(2) of the Listing Regulations provides that 
all related party transactions require prior approval of the 
Audit Committee. SEBI felt a need to further enhance the 
scrutiny around related party transactions. Accordingly, 
a proviso was added to Regulation 23(2) which provides 
that only those members of the Audit Committee who are 
IDs should approve related party transactions.

As per the revised norms, only those members of the Audit 
Committee who are IDs can approve related party transactions. 
There may be transactions which have either been approved prior to 
the	effective	date	of	the	amendment,	or	there	might	be	modifications	
to the terms and conditions of existing related party transactions, 
thereby requiring approval of the Audit Committee. Listed entities 
would need to assess whether these transactions would require 
approval of the Audit Committee as per the amended provisions.

APPOINTMENT, REAPPOINTMENT AND 
REMOVAL OF IDS
Appointment of an ID is made through an ordinary 
resolution in a general meeting of a company as provided 
u/s 152(2) of the 2013 Act. However, reappointment of 
an ID requires the passing of a special resolution by 
the company. SEBI felt that the present framework of 
appointment	of	IDs	may	be	influenced	by	the	promoters	
– in recommending the name of IDs and in the approval 
process by virtue of their shareholding. This may hinder 
the independence of IDs and undermine their ability to 
differ from the promoter, especially in cases where the 
interests of the promoter and of the minority shareholders 
are not aligned. Additionally, considering that the role 
of IDs includes protecting the interests of minority 
shareholders, there is a need for minority shareholders 
to have a greater say in the appointment / reappointment 
process of IDs.

Accordingly, to give more say to the minority shareholders 
in the simplest manner possible, SEBI introduced 
Regulation 25(2A) in the Listing Regulations to extend 
the requirement to obtain shareholders’ approval through 
a special resolution for appointment and removal of an 
ID. Thus, as per the revised requirements, the 
appointment, reappointment or removal of an ID should 
be subject to the approval of shareholders by way of a 
special resolution.

APPROVAL OF SHAREHOLDERS WITHIN 
A STIPULATED TIMEFRAME
As per the current practice, companies appoint IDs as 

additional directors, subject to approval of the shareholders 
at the next general meeting. It is, therefore, possible that 
a person gets appointed as an additional ID just after an 
Annual General Meeting and then serves on the Board 
of Directors, without shareholder approval, till the next 
Annual General Meeting. SEBI also observed that there 
have been cases in the past where the shareholders 
have rejected the appointment of IDs even while these 
IDs had served on the Board for a few months. Hence, 
SEBI felt that reduction / elimination of the time gap may 
give more say to the shareholders in the appointment 
process. Further, in order to bring consistency and ease 
of compliance, SEBI felt that such a time frame may also 
be applied to approval of appointment of all Directors 
including IDs, Executive Directors, Non-Executive 
Directors, etc.

Accordingly, Regulation 17(1C) was introduced in the 
Listing Regulations to provide that approval of shareholders 
for appointment of any person (including that arising due 
to casual vacancy) on the Board of Directors should be 
taken at the next general meeting or within three months 
from the date of appointment, whichever is earlier.

The revised norms require a listed company to obtain shareholders’ 
approval at the next general meeting or within three months from the 
date of appointment of the ID, whichever is earlier. An issue arises 
where a person has been appointed as an ID (say in November, 
2021) but the shareholder approval is pending. The next general 
meeting is expected to be held in September, 2022. One might argue 
that in this case the shareholders’ approval should be obtained within 
three months from the effective date of the amendments, i.e., by 31st 

March, 2022. However, under this approach the time gap between 
approval by the Board and shareholders’ approval would exceed the 
time period prescribed under the Listing Regulations. An authoritative 
clarification	would	be	required	from	SEBI	to	address	these	situations.

INSURANCE FOR IDS
The top 500 listed entities by market capitalisation are 
required under Regulation 25(10) of the Listing Regulations 
to	 undertake	 Directors	 and	 Officers	 insurance	 (‘D	 and	
O insurance’) for all IDs of such quantum and for such 
risks as may be determined by their Board of Directors. 
SEBI considered that due to increased expectation from 
IDs and the heightened regulatory scrutiny, adequate 
protection under a proper D and O insurance policy will 
help IDs perform their duties more effectively. Thus, the 
requirement of mandatory D and O insurance should be 
extended to a wider group of listed entities. Accordingly, 
SEBI has decided that with effect from 1st January, 2022 
the requirement of undertaking D and O Insurance would 
be extended to the top 1,000 companies by market 
capitalisation.
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The Listing Regulations were further amended to provide 
that a ‘high value debt listed entity’ should undertake 
D and O insurance for all its IDs for such sum assured 
and for such risks as may be determined by its Board of 
Directors.

COOLING OFF PERIOD – TRANSITION 
OF AN ID TO AN EXECUTIVE DIRECTOR
The current provisions as prescribed under Schedule III 
(Part A)(A)(7B)(i) require the resigning ID (within seven 
days of resignation) to disclose to the stock exchanges 
detailed reasons for the resignation along with a 
confirmation	 that	 there	 are	 no	 other	 material	 reasons	
for resignation other than those already provided. SEBI 
observed that IDs often resign for reasons such as 
preoccupation, other commitments or personal reasons, 
and then join the Boards of other companies. There is, 
therefore, a need to further strengthen the regulations 
around the resignation of IDs.

Hence, Schedule III was amended to provide for disclosure 
of the resignation letter of an ID along with the names 
of listed entities in which the resigning Director holds 
Directorships, indicating the category of Directorship 
and membership of Board committees, if any. It may be 
noted that the new requirement to disclose the entire 
resignation letter is only an extension of the existing 
requirements which require disclosure of detailed reasons 
for	resignation	along	with	a	confirmation	as	aforesaid.

SEBI also observed cases where IDs have resigned 
and have then joined the same company as Executive 
Directors. While there may be valid reasons for transition 
from an ID to an Executive Director, such instances where 
an ID knows that he / she may move to a larger role in 
the company in the near future may practically lead to a 
compromise in independence. SEBI felt that a cooling-
off period should be prescribed to reduce potential 
impairments to an ID’s impartiality in decision-making in 
instances where an ID knows that he / she may move to a 
larger role in certain companies in the near future.

Thus, Regulation 25(11) was introduced in the Listing 

Regulations to provide that an ID who has resigned from a 
listed entity cannot be appointed as an Executive / Whole-
time Director on the Board of the listed entity, its holding, 
subsidiary or associate company or on the Board of a 
company belonging to its promoter group, unless a period 
of one year has elapsed from the date of resignation as 
an ID.

The amended Regulation provides a cooling-off period of one year 
in case of resignation by an ID. However, such cooling-off period 
has not been prescribed where the ID is appointed as an Executive 
Director post expiry of his term as an ID.

TIME-PERIOD FOR FILLING UP CASUAL 
VACANCY OF IDS
As per Regulation 25(6) of the Listing Regulations, an ID 
who resigns or is removed should be replaced by a new 
ID at the earliest but not later than the immediate next 
meeting of the Board of Directors, or three months from 
the date of such vacancy, whichever is later. However, the 
time	limit	for	filling	of	a	casual	vacancy	prescribed	under	
the 2013 Act [Schedule IV (VI)(2)] is different, i.e., three 
months from the date of resignation / removal. In order 
to	 avoid	 inconsistency,	 SEBI	 has	 modified	 Regulation	
25(6) of the Listing Regulations to align the time limits 
prescribed under the 2013 Act.

THE WAY FORWARD

• Listed companies might encounter implementation challenges 
emanating from these amendments – some of them have been 
highlighted above. Hence it is important that the listed companies 
should engage with governance professionals, including auditors, to 
iron out these challenges.

• Apart from the above amendments, SEBI in its Board Meeting held 
on 29th June, 2021 had also decided to make a reference to the 
Ministry	of	Corporate	Affairs	for	giving	greater	flexibility	to	companies	
while deciding the remuneration for all Directors (including IDs), which 
may	include	profit-linked	commissions,	sitting	fees,	ESOPs,	etc.,	
within	the	overall	prescribed	limit	specified	under	the	2013	Act.	At	
present, ESOPs to IDs are prohibited under the Listing Regulations 
and the 2013 Act. Accordingly, the implementation of the SEBI 
decision	would	require	modifications	to	the	Listing	Regulations	and	
also to the 2013 Act. Any positive development on this aspect would 
enable listed companies to attract and / or retain talented IDs. 

Being considered crazy by those who are still victims of cultural 
conditioning is a compliment

 —  Jason Hairston
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LATENT ISSUES UNDER GST LAW ON INTERCEPTION, 
DETENTION, INSPECTION & CONFISCATION OF 

GOODS IN TRANSIT

It is a settled principle of law that the statutory power to 
levy tax includes all powers to prevent the evasion of 
such tax. The power to intercept the goods conveyance 
in	transit	and	to	detain,	or	seize,	or	confiscate	the	goods	
in the eventuality of evasion of tax, and the power to levy 
penalty,	or	fine,	or	forfeiture	of	goods,	is	meant	to	check	
tax evasion and is intended to operate as a deterrent 
against tax evaders and is therefore ancillary or incidental 
to the power to levy tax. The GST Law is an economic 
legislation	 which	 encompasses	 the	 fiscal	 transactions	
and	activities,	therefore	it	 is	essential	to	specifically	and	
explicitly	empower	through	plenary	legislation	the	officers	
engaged in its administration with certain powers like 
inspection,	search,	seizure,	confiscation,	etc.,	 to	protect	
the interest of the Revenue.

Chapters XIV and XIX of the CGST Act, 2017 enumerate 
the governing statutory provisions as regards inspection, 
search, seizure and arrest from section 67 to 72, 
and offences and penalties from section 122 to 138, 
respectively. Section 68 of Chapter XIV more particularly 
provides for the requirement of certain documents 
including E-way bill to be carried by the person in charge 
of the conveyance while the goods are in movement. 
Further, Chapters XVI and XVIII of the CGST Rules, 2017 
contain Rules as regards E-way bills from Rule 138 to 
138E and Rules as regards demand and recovery from 
Rule 142 to 161. In addition, in order to regulate the 
activities related to road checks, interception, inspection, 
detention, etc., of the goods during their movement and 
also to keep a watch on the potential tax evasion at a 
micro	level,	CBIC	has	for	the	very	first	time	exercised	its	
executive powers u/s 168(1) and issued a Circular which 
could also be termed as Master Circular No. 41/15/2018 
dated 13th April, 2018 with subsequent follow-up updates 
and amendments in Circular 49/23/2018 dated 21st 
June, 2018, 64/38/2018 dated 14th September, 2018 and 
88/07/2019 dated 1st February, 2019. Hence, it can be 
stated that the entire set of provisions and procedures 
concerning road checks, inspection, etc., of goods in 

movement is intertwined and contained in the Act, Rules 
and Circulars as referred above.

However, it may be noted that the said Master Circular 
41/2018 of CBIC issued u/s 168(1) was per se required 
only	 for	 the	 purpose	 of	 providing	 further	 clarification	
and	guidance	 to	 the	department	officers	as	enablers	 in	
the	implementation	of	the	Act	and	Rules	but	it	is	baffling	
to note that this Circular actually muscled its way into 
matters beyond its statutory competence by providing 
substantive provisions and procedures as regards road 
checks, detention, inspection, etc., and so it is ‘required’ 
to be adhered to not only by the tax department but also 
by taxpayers.

In the context of goods in transit on a conveyance, the 
powers as regards interception, detention, inspection 
and	confiscation	are	intrusive	and	invasive	in	nature	and	
therefore	 it	 is	 incumbent	on	 the	part	of	officers	 to	wield	
these powers with extreme care and caution with strict 
adherence to statutory provisions, rules and internal 
circulars as the improper exercise of such powers could 
lead to contravention of provisions of the very statute they 
are governed by and may also result in the violation of 
Articles 301 or 265, or 14, or 19(1)(g), as the case may 
be, of the Constitution of India.

Through this article, the author has endeavoured to 
decipher some of the latent legal issues in the gamut 
of provisions of the GST law as relevant in the chain of 
activities right from the stage of interception of conveyance 
and	ending	with	the	eventual	confiscation	of	the	goods	/	
conveyance.

1) POWER OF INTERCEPTION OF 
CONVEYANCE U/S 68(3)
Although the heading of section 68 of the CGST Act, 
2017 suggests that it is in relation to inspection of goods 
in movement, however, this section as a whole does 
not substantively deal with all the operating aspects in 
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relation to the entire process which inter alia includes the 
fixation	of	 powers	of	 interception	of	 the	 conveyance	on	
the	 officers	 and	 also	 powers	 of	 performing	 subsequent	
detention	 by	 the	 officers	 if	 the	 situation	 so	 warrants	 in	
accordance with the law. The section as it reads provides 
for the need of carrying of E-way bill subject to threshold 
and also other documents like tax invoice, bill of supply, 
delivery challan, etc., along with the goods while they 
are in movement and also casts a duty on the person in 
charge of the conveyance to co-operate and produce the 
prescribed	 documents	 before	 the	 officer	 for	 verification	
and	to	allow	the	officer	to	inspect	the	goods.	Although	the	
requirement on the part of the person in charge of the 
conveyance is to stop the conveyance on interception and 
to	co-operate	with	the	officer	as	has	been	clearly	spelt	out	
in	sub-clause	3,	it	is,	however,	bereft	of	any	specific	and	
explicit	authority	or	power	being	conferred	on	the	officer	
concerned to actually wield this power for interception and 
subsequently perform detention for the reasons explained 
below. The following is the extract of this section:

i) 68. Inspection of goods in movement.
(1) The Government may require the person in charge 
of a conveyance carrying any consignment of goods of 
value exceeding such amount as may be specified to 
carry with him such documents and such devices as may 
be prescribed.
(2) The details of documents required to be carried under 
sub-section (1) shall be validated in such manner as may 
be prescribed.
(3) Where any conveyance referred to in sub-section 
(1) is intercepted by the proper officer at any place, he 
may require the person in charge of the said conveyance 
to produce the documents prescribed under the said sub-
section and devices for verification and the said person 
shall be liable to produce the documents and devices 
and also allow the inspection of goods.

The expression ‘is intercepted by the proper officer’ is 
used in sub-clause 3 in the past tense which pre-supposes 
that	 the	 proper	 officer	 is	 already	 in	 possession	 of	 the	
necessary authority or power to intercept the conveyance 
and perform inspection. However, it is imperative to note 
that the statute as it stands today does not in any explicit, 
clear	or	specific	words	confer	any	such	power	or	authority	
on	 the	proper	officer	 for	 interception	of	conveyance	and	
inspection of goods. The anti-evasion tax provisions of an 
intrusive	character	of	any	fiscal	legislation	would	generally	
confer express powers in clear and explicit terms on the 
specific	 officers	 to	 perform	 specific	 functions	 without	
leaving any room for ambiguity or doubt as regards the 

jurisdiction	of	such	officers	to	perform	those	functions.	For	
instance, section 106 of the Customs Act, 1962, power 
to stop and search conveyances, where the powers 
of	 the	 proper	 officer	 are	 clearly	 delineated	 to	 stop	 the	
conveyance during the movement and perform a search of 
the same. Also, as per section 67 of the CGST Act, 2017, 
the power of inspection, search and seizure is clearly 
and	 specifically	 conferred	 on	 a	 proper	 officer	 not	 below	
the rank of Joint Commissioner either to exercise those 
powers	or	to	authorise	any	other	officer	to	exercise	those	
powers. Hence, it may be stated that any action taken or 
purported to be taken by Revenue under GST Law without 
proper statutory jurisdiction would fall foul of the GST Law 
and would not be sustained on challenge in a court of 
law. The provisions of the tax statutes are subject to strict 
construction by the courts in the light of what is clearly 
expressed; it cannot imply or presume anything which is 
not expressed, or it cannot look into the purpose or object 
of the Legislature while construing the provisions.

One	possible	argument	could	be	 that	 the	proper	officer	
having the power of inspection, search and seizure u/s 67 
would also have power of interception u/s 68(3); however, 
this argument may sound far-fetched as section 67 is 
qua a	specific	taxable	person	or	any	person	on	the	plank	
of	articulation	of	 reason	 to	believe	by	 the	proper	officer	
where	no	such	pre-conditions	are	required	to	be	fulfilled	
by	the	proper	officer	for	interception	as	per	section	68(3).	
With the evolution of time and with the development 
of jurisprudence on this law, this haze should also be 
cleared. Be that as it may, the expression ‘is intercepted 
by the proper officer’ does not seem to confer or assign 
any	express	or	specific	power	of	interception	on	the	officer	
but it only seems to make an assumption or presumption 
about the currency of such powers. In the absence of 
any such powers being conferred through any other 
provisions, applying the strict principle of construction it 
may be construed that the powers of interception by the 
officer	are	completely	absent	in	section	68(3).

In contrast, it is ironic to observe that Rule 138B(1) of 
the CGST Rules, 2017 by which the Commissioner or an 
officer	 empowered	 by	 him	 in	 this	 behalf,	may	 delegate	
the authority of interception and inspection on to other 
proper	officers.	As	pointed	out	in	the	previous	paragraph,	
in	 the	 absence	 of	 specific	 and	 explicit	 powers	 having	
been	 conferred	 on	 the	 Commissioner	 or	 proper	 officer	
in the statute to perform the interception, detention, etc., 
it	 is	 difficult	 to	 comprehend	 how	 through	 the	 route	 of	
Rule 138B(1) (which is a delegated legislation) one can 
delegate or assign, and such powers could be delegated 



25BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 809 (2021) 53  BCAJ

by	 the	 Commissioner	 or	 authorised	 officer	 to	 other	
subordinate	officers.	If	some	rules	are	to	be	framed,	such	
rules must necessarily inherit the powers from its plenary 
legislation; however, this is not true here.

Be that as it may, in order to delegate powers by the 
Commissioner	or	other	authorised	officer,	specific	statutory	
provisions are already present u/s 5(2) or u/s 5(3) of the 
CGST	Act,	2017.	Where	the	specific	mode	of	delegation	of	
powers by the Commissioner has been already provided 
under plenary statutory legislation, there is no reason 
whatsoever for the Government to also use the route of 
issuing Rule 138B(1) to perform the very same delegation 
by the Commissioner which may render the said Rule otiose 
or infructuous. Further, through Circular No. 3/3/2017-
GST issued u/s 2(91) and 5(3) dated 5th July, 2017, the 
Commissioner has already delegated the said powers of 
interception and u/s 68(3) to the ‘Inspector of Central Tax’. 
It is beyond comprehension how the Commissioner could 
delegate the power of interception when he himself does 
not possess that power under the statute. As rule 138B(1) 
is not in congruity with the overall scheme of the GST Law, 
it should be rendered otiose / meaningless.

2) POWER OF INSPECTION OF GOODS 
U/S 68(3)
The expression ‘and also allow the inspection of 
goods’ as used in sub-clause 3 of section 68 (Supra) is to 
be construed from the perspective of the person in charge 
of the conveyance who is required to render co-operation 
and	 allow	 the	 proper	 officer	 to	 perform	 inspection	 of	
the goods after the same are intercepted and detained. 
However,	this	provision	again	does	not,	in	clear,	specific	
and explicit words or expressions empower the proper 
officer	 to	 perform	 the	 activity	 of	 inspection	 of	 goods	 in	
transit. In contrast, this sub-clause gives power to the 
proper	 officer	 only	 to	 verify	 the	 prescribed	 documents	
under Rule 138A and the RFID device but does not in 
any	way	confer	any	power	on	the	proper	officer	to	inspect	
the goods in the conveyance. Again, applying the same 
analogy from the earlier discussion in the context of 
interception discussed above, the function of inspection 
also is of an intrusive nature where the properties of 
the	 citizens	 could	 be	 subjected	 to	 verification,	 causing	
prejudice;	 therefore,	 the	 officer	 concerned	 should	 have	
specific,	 explicit,	 unambiguous	 and	 clear	 power	 to	
perform the inspection of the goods in the conveyance. 
Without	 specific	 and	 explicit	 powers	 conferred	 on	 the	
proper	officer	under	the	statute	for	conducting	inspection	
of goods in the conveyance, the delegated legislation 
has overstretched itself and framed Rule 138B(3) which 

is pari materia with Rule 138C and purports to provide 
that the powers of inspection of documents, conveyance 
and	goods	are	residing	with	the	proper	officer	and	to	also	
follow certain reporting requirements in Form EWB-03 
on the GST Portal. Hence, these Rules operate contrary 
to the provisions of the statute and should be rendered 
otiose / meaningless.

Apart from the absence of the power of inspection of goods 
with	the	proper	officer,	section	68	is	also	silent	on	providing	
the machinery provisions as regards the time and manner 
in which the inspection of goods is to be conducted; nor 
does this section delegate powers to the Government to 
prescribe necessary enabling rules. In a way, although 
the Legislature may not have intended so, this provision 
is seemingly an open-ended ambiguous section without a 
clear path having been laid down as regards conferment 
of	 powers	 on	 officers	 to	 conduct	 inspection	 of	 goods,	
not providing for machinery procedures to be followed 
for inspection and to deal with other related collateral 
matters. It is imperative for the Legislature to be mindful 
of the eventuality wherein in the absence of clearly laying 
down through statute or rules the powers for inspection 
of goods and concomitant procedures as required to be 
followed,	 the	 mobile	 squad	 officers	 of	 the	 Government	
who are currently in operation may run amok causing 
unwarranted harassment to genuine taxpayers in the 
guise of Departmental Circulars, orders or instructions 
which are anyway not binding on the taxpayers.

Further, after the order of inspection being issued in MOV-
02, the time and manner of conducting inspection of the 
goods in the conveyance is done completely in adherence 
with the said Circular and where after the completion of 
the inspection, Form MOV-04 is issued to the taxpayer 
giving quantitative details of the physical inspection. As 
there are no Rules prescribed for the inspection of the 
detained goods, in reality it has been left to the total 
prerogative	 and	discretion	 of	 the	Government	 to	 define	
the modus operandi	to	be	followed	for	physical	verification	
of goods detained via issue of Circulars.

3) VALIDITY OF CIRCULAR 41/2018 
AND MOV FORMS
Before adverting to the validity of Circular 41/2018 and 
MOV Forms covered in the same Circular, it is imperative 
to read section 168(1) of the CGST Act, 2017 which is as 
follows:

168. Power to issue instructions or directions.
(1) The Board may, if it considers it necessary or 
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expedient so to do for the purpose of uniformity in 
the implementation of this Act, issue such orders, 
instructions or directions to the central tax officers as it 
may deem fit, and thereupon all such officers and all 
other persons employed in the implementation of this 
Act shall observe and follow such orders, instructions 
or directions.

From the above extract of the provision, two analogies 
can be drawn:

a) The Circulars are issued by Government only for the 
purpose of ensuring that there is uniformity of procedure 
in the implementation of the Act across the country. So the 
Circulars are a natural concomitant of the existing Act or 
Rules framed under the Act and therefore the Circulars 
could not be issued in isolation or independent of the Act 
or Rules, but they are issued in extension of the existing 
Act and Rules which are under the domain of control of 
the Legislature. Further, the Circulars are issued only as 
supplementary documents and only to provide guidance / 
aid on the interpretation of certain provisions to be used by 
the executive wing of the Government responsible for the 
implementation of provisions of the Act and Rules to avoid 
the	 possibility	 of	 officers	 of	 field	 formations	 across	 the	
country taking different views on the very same provisions 
of the statute. Therefore, the Government cannot issue 
Circulars to prescribe new procedures, processes, 
methods, forms, applications, etc., not originally envisaged 
or contemplated in the statute or rules prescribed 
thereunder which would metaphorically mean ‘placing the 
cart before the horse’. Even when some provisions are 
missing in the Act or Rules, maybe for bona fide reasons, 
the Government even in such situations cannot usurp 
power	 u/s	 168(1)	 and	 seek	 to	 fill	 those	 identified	 gaps	
by issuing Circulars not warranted by powers granted 
under this section. Wherefore the Government could not 
perforce enter into the shoes of the Legislature to make 
the laws through the route of Circulars as has happened 
in the case of this Circular 41/2018.

b)	 The	 officers	 and	 all	 other	 persons	 employed	 in	 the	
implementation of the law are required to observe and 
follow such Circulars, and not the taxpayers. Hence it 
can be inferred from the text of the provision that these 
Circulars are only meant to be followed by the internal 
staff of the tax Department administering the law and 
are in no way binding on the taxpayers, unless such a 
Circular	 has	 the	 effect	 of	 providing	 certain	 benefits	 or	
relaxations to the taxpayers. Therefore, the power of 
issuing Circulars under this section could not have been 

used by the Government as carte blanche to hold the 
taxpayers responsible or subject to any obligations under 
the Circular.

As the GST Law stands today, the Legislature virtually does 
not exercise any control on procedural matters related to 
verification	of	goods	in	transit	which	would	include	powers	
of	 officers	qua procedures for interception, detention of 
goods, inspection of goods, post-inspection release of 
goods,	confiscation	of	goods	and	adjudication	of	matters	
of contravention of provisions of the Act or Rules. The 
power of laying down the entire gamut of procedures right 
from the stage of interception of conveyance to eventual 
confiscation	 of	 goods	 has	 been	 completely	 usurped	 by	
the Government and is being controlled through CBIC 
Circular 41/2018 issued in conjunction with subsequent 
updated Circulars. Although by enactment of sections 
68,	129,	130	and	notification	of	 rules	138,	138A,	138B,	
138C and 138D the Legislature had retained with itself 
a few aspects related to these provisions, ironically, a 
substantial part of the procedures contained in Circular 
41/2018 were not contemplated under the provisions of 
section 168 as explained above. The true fact or practical 
reality	is	that	all	the	officers	of	the	tax	Department	have	
been following these Circulars in the matter of interception, 
inspection, etc. That apart, the real tyranny is that even 
the taxpayers who are not bound by Circulars have been 
obliged to comply with certain requirements as contained 
in this Circular, like providing undertakings, signing, etc., 
in	the	MOV	Forms	as	specified	in	the	said	Circular.

Coming	to	the	various	MOV	Forms	which	are	as	specified	
in Circular 41/2018, in a metaphorical sense this Circular 
is the genus and all the MOV Forms coming out from 
it	 are	 its	 species.	As	 for	 the	 justifications	 as	 discussed	
above, if the Circular is held bad in law and it is trumped, 
as a natural concomitant all the related MOV Forms 
would also fall. It is through these MOV Forms that the 
tax Department is bringing accountability and ownership 
on the part of the taxpayers by furnishing and taking 
necessary acknowledgements / signatures on these 
Forms which may become criminating evidence against 
the taxpayers in any subsequent legal proceedings. It is 
relevant to advert to section 160(2) of the CGST Act, 2017 
where the taxpayer has been disabled or forbidden to 
assail the validity of the MOV Forms that he has received, 
or to raise any negative contentions or objections on them, 
upon which he has subsequently acted and participated 
in the adjudication process. So it may be imperative for 
taxpayers to raise objections or raise a dispute on the 
validity of MOV Forms or claims contained in the said 
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Forms at the earliest opportunity on the ground that these 
MOV Forms are issued by exercising extra-legislative 
actions	or	filing	a	dispute	on	the	contents	of	these	Forms.

In terms of section 166 of the CGST Act, 2017, every 
notification,	 rule,	 regulation	 issued	 or	 made	 by	 the	
Government is required to be laid on the table of the 
House for 30 days for the purpose of examination, BUT 
no such requirement is envisaged for Circulars or Forms 
issued under Circulars for ensuring accountability as 
the overarching principle for issuing Circulars is only to 
regulate and enable the internal administration function of 
the Government. Specifying these MOV Forms through the 
route of Circulars can be depicted as an attempt to usurp 
power by the Government. As long as these MOV Forms 
do not create any obligation or liability on the persons or 
taxpayers who are the external parties to the Government, 
the validity of these forms cannot be called in question, as 
such forms are issued only to convey certain information 
without warranting any action from the recipients.

As already indicated earlier, strict interpretation or 
construction is applied to tax laws and as per the cardinal 
rule of law that we are governed under, the same level of 
moral rectitude is sought from the tax Department as it is 
sought from the taxpayers. The MOV Forms contained 
in Circular 41/2018, in the author’s view, do not hold any 
legal ground and are liable to be set aside. Recently, the 
Sales Tax Bar Association, Delhi has, under Article 226 
of the Constitution, challenged before the Delhi High Court 
the statutory validity of these MOV Forms and prayed that 
the Court set these aside. It appears as though this is the 
first	time	someone	has	challenged	the	validity	of	the	MOV	
Forms. The matter is pending disposal.

Be that as it may, as regards the Circular 41/2018 the 
procedures	 as	 specified	 in	 it	 have	 pain	 areas	 being	
encountered on a day-to-day basis by the taxpayers 
which result in undue harassment to them and loss of 
intrinsic	value	of	the	goods	being	detained	or	confiscated	
for an inordinate time. These are as follows:

a) Although section 68(1) read with Rule 138A requires 
the person in charge of the conveyance to only carry 
certain	definite	documents,	in	reality	the	conveyances	are	
intercepted and unwarranted documents are sought to be 
produced	 for	 verification	 by	 the	mobile	 squad	 and	 also	
unwarranted	 objections	 or	 infirmities	 in	 the	 documents	
are raised by the mobile squad.

b) The expression ‘prima facie, no discrepancies are 

found’ as mentioned in para (b) of Circular 41/2018 is a 
very broad and latent expression and the same could be 
subject to different interpretations in identical situations 
by	officers	of	the	Department.	The	basic	purpose	of	the	
Circular is to clarify and clear the ambiguities if there 
are any; however, not expounding such ambiguous 
expressions quoted above and contained in the same 
Circular itself, would work contrary to the very purpose of 
the Circulars issued.

c) The expression ‘or where proper officer intends to 
undertake an inspection’ as mentioned in para (d) of 
Circular 41/2018 is again so loosely worded as to give 
full	 liberty	 to	 the	 officers	 concerned	 to	 decide	 whether	
or not to undertake an inspection. There are no fetters 
attached	 or	 conditions	 precedent	 defined	 for	 arriving	
at or having an intention to undertake inspection. The 
undertaking of inspection is of an intrusive character and 
the same should be ideally undertaken only based on 
hard evidence indicating tax evasion and not merely on 
conjecture, surmises, assumptions and presumptions of 
the	officer	concerned.

4) POWER OF DETENTION AND 
CONFISCATION U/S 129 AND U/S 130:
Just	 like	 the	 issue	 of	 officers	 without statutory powers 
intercepting and inspecting as discussed above, even 
the	powers	 for	detention	and	subsequent	confiscation	 if	
required	by	officers	are	not	contained	in	the	plenary	GST	
legislation, that is, the CGST Act, 2017. Although sections 
129	and	130	do	make	references	to	proper	officers,	but	
these references are restricted only for the limited purpose 
of adjudication of the demand by following the principle of 
natural justice on the proposed action of either detention 
or	 confiscation,	 a	 decision	 about	 which	 has	 already	
been	made	 by	 the	 officer	 concerned	 based	 on	 the	per 
se formation of opinion as per Circular 41/2018. Sections 
129	and	130	also	serve	for	the	quantification	of	amounts	
payable by the taxpayers and to perform other incidental 
procedures qua	the	proposed	detention	or	confiscation.

Based on the outcome of physical inspection of the 
goods	by	the	officers	as	reported	in	MOV-04,	in	case	any	
discrepancy	 is	 found	or	where	 the	proper	officer	opines	
that any contravention of the Act or Rules is committed 
by the taxpayer, then u/s 129 the goods and conveyance 
are detained or seized by issuing MOV-06 – the order of 
detention	along	with	MOV-07	–	SCN	with	DRC-01	notified	
electronically.

Thereafter, the adjudication procedures would follow in 
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accordance with Rule 142 and also in accordance with 
instructions contained in the Circular 41/2018 along with 
certain	specific	MOV	Forms	in	manual	mode	as	specified	
in the Circular. Therefore, the said Rule 142 on its own 
does not prescribe the entire adjudication procedure 
that is required to be followed but the entire process has 
been unnecessarily parted between Rule 142 and the 
manual	MOV	Forms	specified	in	the	said	Circular	which	
would only increase the compliance burden as well as 
complexity in compliance by the taxpayers not envisaged 
by the Central Government.

To issue Form MOV-06 – SCN for detention, or MOV-
10	 –	 SCN	 for	 confiscation	 [as	 per	 para	 (l)	 of	 Circular	
41/2018], very wide carte blanche powers are conferred 
on	the	officers	to	initiate	either	or	both	these	proceedings.	
Para	 (f)	of	 the	same	Circular	empowering	 the	officer	 to	
initiate detention proceedings adverts to the expressions 
‘Where the proper officer is of the opinion that the 
goods and conveyance need to be detained under 
section 129’	or	para	(l)	empowering	the	officer	to	initiate	
confiscation	 proceedings,	 adverts	 to	 the	 expressions	
‘Where the proper officer is of the opinion that such 
movement of goods is being effected to evade 
payment of tax, he may directly invoke Section 130’. 
In both these cases, the said empowerments are bereft of 
any guideline or threshold or condition precedent or sine 
qua non for the formation of such adverse opinion by the 
officer	having	the	effect	of	initiating	proceedings	u/s	129	
or	130	for	detention	or	confiscation	of	goods,	respectively.	
These wide powers qua the formation of opinion by the 
officers	as	referred	to	in	the	above-referred	paras	appear	
to be an attempt of the Government to have a parallel 
law through administrative Circulars which should go to 
the root of questioning the sanctity and the very purpose 
and meaning of the Circulars and why they are issued. 
This Circular does not seek to instil any checks and 
balances	on	the	wide	discretionary	actions	of	the	officers	
as contemplated in the Circular to hold them accountable, 
especially where such wide discretionary powers on the 
opinion formation are likely to trigger proceedings of 
detention	 or	 confiscation	 of	 the	 goods	 u/s	 129	 or	 130,	
respectively. 

It is pertinent to note that the invocation of detention u/s 
129	and	confiscation	u/s	130	do	not	happen	automatically	
but are a natural consequence of formation of adverse 
opinion	by	the	officer	under	the	highlighted	paras	of	the	
said Circular. 

To sum up the issue, Circular 41/2018 ought to have 

been used only to clarify and help in implementation of 
substantial or procedural provisions of the Act / Rules, but 
in actual fact it has taken primacy and it is purportedly 
operating like a plenary Act in the matter of detention 
and	confiscation	of	goods,	and	sections	129	and	130	of	
the Act are virtually reduced to a machinery provision, or 
merely	as	a	referencing	placeholder	for	quantification	of	
the	amount	of	tax,	penalty,	fine,	etc.

5) OTHER ISSUES
a) Whether sections 129 and 130 operate coterminous 
with each other?
Subject to section 118 of the Finance Act, 2021 not yet 
notified,	both	the	said	sections	129	and	130	are	mutually	
exclusive, independent and operate in separate spheres 
for the simple reason that both start with the non-
obstante clause at the beginning with the expression 
‘Notwithstanding anything contained in this Act’. The 
High Court of Gujarat had occasion to deal with several 
petitions in a group matter in Synergy Fertichem Pvt. 
Ltd. vs. State of Gujarat (order dated 23rd December, 
2019),	 where	 the	 confiscation	 proceedings	 u/s	 130	
were initiated without concluding the existing on-going 
adjudication proceedings u/s 129. The Court held that 
both the sections 129 and 130 are not coterminous with 
each other, and hence are independent, in the following 
words:

‘(i) Section 129 of the Act talks about detention, seizure 
and release of goods and conveyances in transit. On 
the other hand, section 130 talks about confiscation of 
goods or conveyance and levy of tax, penalty and fine 
thereof. Although both the sections start with a non-
obstante clause, yet, the harmonious reading of the two 
sections, keeping in mind the object and purpose behind 
the enactment thereof, would indicate that they are 
independent of each other. Section 130 of the Act, which 
provides for confiscation of the goods or conveyance, is 
not, in any manner, dependent or subject to section 129 of 
the Act. Both the sections are mutually exclusive.’

b) Detention on the ground of rate of tax, classification, 
etc.
An	 officer	 intercepting	 goods	 in	 transit	 cannot	 go	 into	
the	 unwarranted	 issues	 of	 valuation,	 classification	 of	
goods, rate of tax and so on and cannot high-handedly 
detain the goods for more than a few hours (up to six 
hours).	However,	the	officer	should	collect	relevant	data	
during such short detention and transmit the same to 
the	 jurisdictional	 proper	 officer	 for	 initiating	 necessary	
assessment proceedings in relation to that supply by 
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the taxpayer. Again, in Synergy Fertichem Pvt. Ltd. 
(Supra), the Gujarat High Court held as under:

‘160. We are in full agreement with the aforesaid 
enunciation of law laid down by the Kerala High Court. 
Thus, in a case of a bona	fide dispute with regard to the 
classification between the transporter of the goods and the 
Squad Officer, the Squad Officer may intercept the goods, 
detain them for the purpose of preparing the relevant 
papers for effective transmission to the jurisdictional 
Assessing Officer. It is not open to the Squad Officer 
to detain the goods beyond a reasonable period. The 
process can, at best, take a few hours. It goes without 
saying that the person, who is in charge of transportation, 
will have to necessarily co-operate with the Squad Officer 
for preparing the relevant papers. [See Jeyyam Global 
Foods (P) Ltd. vs. Union of India & Ors., (2019) 64 
GSTR 129 (Mad).]

CONCLUSION
In the author’s view, the formation of opinion as contained 
in Circular 41/2018 which is so critical, foundational and 
is of a substantive character, has the effect of affecting 

the rights or liabilities or obligations of the parties qua 
interception,	 detention,	 inspection	 or	 confiscation	 by	
their very intrusive or invasive nature; though meant to 
arrest tax evasions, these should never have formed 
part of the Rules and Circulars. Instead, these provisions 
which seek to check tax evasion incidents should have 
ideally been part of the plenary legislation espousing 
the principles of natural justice, equity, good conscience 
and fairness, analogous to instances of section 67 in the 
matter of inspection, search and seizure, or section 69 
in the matter of arrest which have been couched in the 
CGST Act, 2017. However, the present form of operation 
of the provisions via enforcement of the said Circular 
seems to suggest that there is a complete abdication of 
power by the Legislature to the Executive to deal with 
matters in relation to interception, inspection, detention 
and	confiscation	of	goods	in	movement.	One	hopes	this	
Circular and MOV Forms which are at present in challenge 
before the Delhi High Court are struck down by the Court 
and such transgressions of the law by the Executive are 
discouraged and trumped down to set an example for the 
future and for assisting the cardinal principle of the rule of 
law to prevail. 

Success is not built on success. It's built on failure. 
It's built on frustration. Sometimes it's built on catastrophe

 —  Sumner Redstone
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ARTICLE 13: ARTIFICIAL AVOIDANCE OF PE THROUGH 
SPECIFIC ACTIVITY EXEMPTION

INTRODUCTION TO ARTICLE 5(4) OF 
THE TAX TREATY (PRE-MLI)
In respect of business income [other than fees for technical 
services (FTS) and royalties], a foreign company would 
be subject to tax in India (i.e., the Source State) when 
it constitutes a business connection or a permanent 
establishment (PE) in India. When a PE / business 
connection is constituted, a foreign company is subjected 
to tax on income deemed to have accrued in India on a 
net	level	/	deemed	profit	basis.

Provisions of PE are typically included under 
Article 5 of a tax treaty. While Article 5(1) to Article 
5(3) provides for what constitutes a PE, Article 5(4) 
provides for a list of activities that do not constitute 
a PE, even if such activities are undertaken from 
a fixed place of business in the Source Country 
(generally known as ‘preparatory and auxiliary 
exemption’). At the same time, the OECD Commentary 
(2017) enlists a number of business activities which 
are treated as exceptions to the general definition 
of the term PE and which when carried on through 
fixed places of business, are not sufficient to 
constitute a PE.

In the above context, a question arises: Does ‘business 
connection’ include preparatory / auxiliary exemption? 
The	 term	 business	 connection	 is	 not	 defined	 under 
the Income-tax Act, 1961 (the Act) and is interpreted 
by placing reliance on judicial precedents (key 
reference provided by the Apex Court in the case of 
R.D. Aggarwal). Thus, ‘business connection’ draws 
meaning	 from	 the	 definitions	 pronounced	 by	 judicial	
precedents, and it may include carrying on a part 
of the main business, or merely a relation between 
the business of the foreign company and the 
activity in India which assists in carrying on the 
business of the foreign company. Thus, although 
not explicit, the term business connection includes 

preparatory and auxiliary activities (POA) when 
read with ‘contributes directly or indirectly to the earnings 
of the non-resident from its business’1.

This article aims at providing the effect of MLI 
(Article 13) on Article 5(4) where activities that do not 
constitute PE as per Article 5(4) will constitute a PE 
under MLI Article 13 if certain conditions are satisfied. 
Thus, Article 13 is a game-changer. In simple words, 
where in substance cohesive business activities of a 
foreign enterprise are broken down or fragmented to 
fit the definition of the exempted activities of erstwhile 
Article 5(4), they may no longer be able to escape PE 
status and therefore taxation. This will impact many 
multinational companies and hence is pertinent to 
note.

RATIONALE BEHIND THE MLI 
AMENDMENT
Nature of preparatory and auxiliary activities
Article 5(4) enlists a number of business activities which 
do not constitute a PE, even if the activities are carried 
out	 through	a	 fixed	place	or	 office.	These	activities	 are	
generally termed as preparatory and auxiliary in nature2. 
Para 58 of the OECD Commentary (2017) provides 
that such a place of business may well contribute to the 
productivity of the enterprise, but the services it performs 
are	so	remote	from	the	actual	realisation	of	profits	that	it	is	
difficult	to	allocate	any	profit	to	the	fixed	place	of	business	
in question.

MLI SERIES

DIVYA JOKHAKAR I JIMIT DEVANI I SHREYAS SHAH I BARKHA DAVE 
Chartered Accountants

1 Hon’ble Supreme Court’s decision in the case of Union of India & Anr. vs. 
UAE Exchange Centre (Civil Appeal No. 9775 of 2011), dated 

 24th April, 2020
2 A preparatory activity is that which is carried on in contemplation of the 

carrying	on	of	what	constitutes	the	essential	and	significant	part	of	the	activity	
of the enterprise as a whole. This kind of an activity will be always carried 
out for a relatively short period of time since it usually precedes the main 
activity. Whereas auxiliary activity generally corresponds to an activity that is 
carried on to support or as an aid to, without being part of, the essential and 
significant	part	of	the	activity	of	the	enterprise	as	a	whole



31BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 815 (2021) 53  BCAJ

Align- 
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the erstwhile PE provisions, the foreign company is not 
required to substantiate that this activity is auxiliary in nature 
as the application of Article 5(4)(a) of the OECD Model 
Convention is automatic. Only Article 5(4)(e) and Article 
5(4)(f)	subject	the	specified	activities	to	be	of	a	‘preparatory	
and auxiliary character’. In the above example, if a non-
resident company maintains a warehouse for storage of 
finished	 goods	 [Article	 5(4)(a)]	 and	 maintains	 an	 office	
for procurement activities, Article 5(4)(d) and Article 5(4)
(f)	would	apply	and	the	‘overall	activity	of	the	fixed	place	
of business resulting from this combination’ should be of 
a preparatory or auxiliary character to be exempted from 
constitution of a PE. In reality, the multinational enterprises 
(MNEs) have	benefited	from	the	automatic	application	of	
the	enlisted	negative	activities	by	ensuring	that	their	fixed	
place of business solely carries on the enlisted negative 
activity [Article 5(4)(a) to Article 5(4)(d)].

The Executive Summary of the BEPS Action Report No. 7 
(at point 10) states that ‘depending on the circumstances, 
activities previously considered to be merely preparatory 
or auxiliary in nature may nowadays correspond to 
core business activities. In order to ensure that profits 
derived from core activities performed in a country can 
be taxed in that country, Article 5(4) is modified to ensure 
that each of the exceptions included therein is restricted to 
activities that are otherwise of a “preparatory or auxiliary” 
character… BEPS concerns related to Article 5(4) also 
arise from what is typically referred to as the “fragmentation 
of activities”. Given the ease with which multinational 
enterprises (MNEs) may alter their structures to obtain tax 
advantages, it is important to clarify that it is not possible 
to avoid PE status by fragmenting a cohesive operating 
business into several small operations in order to argue 
that each part is merely engaged in preparatory or auxiliary 
activities that benefit from the exceptions of Article 5(4). 
The anti-fragmentation rule proposed in [this report] will 
address these BEPS concerns.’

In order to understand the above in detail, let us consider 
the following examples: 

The Table below classifies the negative list of Article 5(4):

As per the earlier OECD 
Model Convention, 2014

As per BEPS Action Plan (AP) 7
(Para 78 of the OECD 
Commentary, 2017)

Notwithstanding the preceding 
provisions of this Article, the  
the term ‘permanent 
establishment’ shall be deemed 
not to include:
a) the use of facilities solely 
for the purpose of storage, 
display or delivery of goods or 
merchandise belonging to the 
enterprise;
b) the maintenance of a stock 
of goods or merchandise 
belonging to the enterprise 
solely for the purpose of 
storage, display or delivery;
c) the maintenance of a stock 
of goods or merchandise 
belonging to the enterprise 
solely for the purpose of 
processing by another 
enterprise;
d) the maintenance of a fixed 
place of business solely for the 
purpose of purchasing goods 
or merchandise or of collecting 
information, for the enterprise;
e) the maintenance of a fixed 
place of business solely for the 
purpose of carrying on, for the 
enterprise, any activity not 
listed in sub-paragraphs a) to 
d), provided that this activity 
has a preparatory or auxiliary 
character;
f) the maintenance of a fixed 
place of business solely for 
any combination of activities 
mentioned in sub-paragraphs a) 
to e), provided that the overall 
activity of the fixed place of 
business resulting from this 
combination is of a preparatory 
or auxiliary character

Notwithstanding the preceding 
provisions of this Article, the term  
‘permanent establishment’ shall be 
deemed not to include:
a) the use of facilities solely for 
the purpose of storage, display or 
delivery of goods or merchandise 
belonging to the enterprise;
b) the maintenance of a stock of 
goods or merchandise belonging 
to the enterprise solely for the 
purpose of storage, display or 
delivery;
c) the maintenance of a stock of 
goods or merchandise belonging 
to the enterprise solely for the 
purpose of processing by another 
enterprise;
d) the maintenance of a fixed 
place of business solely for the 
purpose of purchasing goods 
or merchandise or of collecting 
information, for the enterprise;
e) the maintenance of a fixed 
place of business solely for the 
purpose of carrying on, for the 
enterprise, any other activity 
of a preparatory or auxiliary 
character;
f) the maintenance of a fixed 
place of business solely for 
any combination of activities 
mentioned in sub-paragraphs a) to 
e), provided that the overall activity 
of the fixed place of business 
resulting from this combination 
is of a preparatory or auxiliary 
character,
provided that such activity or, in 
the case of sub-paragraph f), the 
overall activity of the fixed place 
of business is of a preparatory 
or auxiliary character

* Highlighted part is amended under BEPS AP 7

As can be observed from the above, initially, OECD was 
of the view that the enlisted negative activities from 
Article 5(4)(a) to Article 5(4)(d) of the OECD Model 
Convention, 2014 would apply automatically to 
exclude the constitution of a PE, more so considering 
the erstwhile business models. For example, a non-
resident company maintains warehouse facilities solely 
for the purpose of storage of its goods in the Source State. 
The delivery of goods would be undertaken through an 
independent third party in the logistic business. Under 

Country A Country B

delivery
Warehouse 

PE?Sales Co

Online purchase
Customer

ONLINE 
SHOP
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- The above example includes a company operating an 
online shop in Country A and selling goods to customers 
in Country B through a website.
- For delivery and storage of goods, the company 
maintains a warehouse in Country B.
- Erstwhile Article 5(4) included an exception wherein 
maintenance	 of	 a	 fixed	 place	 in	 India	 solely	 for	 the	
purpose of storage and delivery would not constitute a 
PE. This was based on the principle that such activities 
are considered as preparatory and auxiliary in the entire 
scheme of business operations.
- However, with the advancement of internet, 
the manner in which businesses are operated has 
evolved. Given this, since most of the business 
operations of the company are undertaken online, 
maintenance of a warehouse in Country B for 
storage and delivery may no longer be considered as 
preparatory and auxiliary in nature but the core activity. 
This therefore makes the exceptions provided under 
Article 5(4) redundant.
- BEPS AP 7 / MLI Article 13 seek to address the above 
challenges and amend the PE provisions to be in line with 
the advanced business model.

Anti-fragmentation: Splitting for creating preparatory 
and auxiliary activities
Earlier, the determination of PE and the enlisted 
negative activities was considered vis-à-vis the said 
enterprise which carried on such activities, and 
not that of the group companies assessed in 
totality. The aggregation of ‘places of business’ carried 
on by other members of the group companies was 
specifically	 denied	 by	 the	 OECD	 Commentary	 (2014).	
So, the MNEs fragmented their business operations into 
various activities among different places and different 
related enterprises, with a view to fall within the negative 
list and avoid the existence of a PE in the Source State. 
For example, large multinationals can fragment their 
operations into smaller businesses (such as entity A 
storing goods, entity B delivering goods and entity C 
providing sales support activities), thereby arguing that 
each business part is just preparatory and auxiliary in 
nature. 

MLI Article 13 provides for amendment in the 
PE provisions to avoid such situations by aggregating 
the activities provided by group companies in the 
Source State to determine whether or not a PE 
is constituted. The following examples can help in 
understanding fragmentation of activities by foreign 
companies:

Example 1:

RCO

RCO’s Procurement 
Officer (import 
purchasing)

Customs/bonded 
warehouse: Storage; 
re-export or release

RCO’s Fiscal Rep VAT/Customs 
admin, compliance, reporting

RCO’s Sales Rep 
Representation, no formal 
agency, no deals

SCO: independent sales 
agent: makes sales 
deals for RCO

Processing depot: 
Unpacking and new 
packaging/processing 
by independent party

Display/Distribution 
centre: Display 
room and storage for 
customer delivery

importation

Country A

Country B

Customer

Country A
Country B

Warehouse for 
storage and 

delivery

Group Co. 
for support 

services

Customers

F Co.

Thus, in the above example F Co. has fragmented its 
business activities in Country B by incorporating two 
separate entities undertaking (i) warehouse and storage 
functions, and (ii) support services.

Example 2:

And in the above example, R Co. has fragmented its 
business activities in Country B by incorporating various 
entities undertaking (a) procurement functions, (b) 
bonded warehouse, (c) distribution centre, (d) processing 
department, etc. This sets a clear example of fragmentation 
of activities which, if considered individually, will qualify 
for the preparatory and auxiliary exemption.

MLI ARTICLE 13
Paragraph 1 of MLI Article 13
‘A Party may choose to apply paragraph 2 (Option A) or 
paragraph 3 (Option B) or to apply neither Option’.

The member State may choose to apply paragraph 2 of 
Article 13 (Option A) or paragraph 3 of Article 13 (Option 
B)	or	not	to	apply	any	option.	Under	Option	A,	the	specific	
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activities mentioned in the tax treaties will not constitute a 
PE, insofar as the activities of the PE are preparatory and 
auxiliary in nature. In other words, the activities of a PE, 
even if aligned with sub-paragraphs (a) to (f) of Article 5(4), 
will only be exempt from being a PE if the overall conduct 
of the activities is preparatory and auxiliary in nature. A 
majority of the member States have agreed to this view.

Further, under Option B, paragraph 78 of the OECD 
Commentary (2017) provides that ‘some Member States 
consider that some of the activities referred to in Article 5(4) 
are intrinsically preparatory and auxiliary and, in order to 
provide greater certainty for both tax administrations and 
taxpayers, take the view that these activities should not 
be subject to the condition that they be of a preparatory or 
auxiliary character, and that concern about inappropriate 
use of the specific activity exemptions can be addressed 
through anti-fragmentation rules’. This option allows 
the member States to continue to use the existing 
language; however, at the same time they have agreed 
that an enterprise cannot fragment a cohesive business 
operation into smaller business operations in order to call 
it preparatory and auxiliary.

Paragraphs 2 & 3 of MLI Article 13
Article 5(4) of the OECD Model Tax Convention (2017) 
is modified to provide for Option A or Option B. Both 
the options preserve the specific variant of listed 
activities under each Covered Tax Agreement (CTA). 
It does not replace the list of exempt activities in the 
current CTAs with the above BEPS AP 7-suggested 
Article 5(4). Hence, in order to accommodate the model 
version and the existing version, Article 13 of the MLI 
provides for the following:
•	Option	A	-	provides	additional	condition	that	the	specific	
activity exemption would apply only if the listed activities 
are of preliminary or auxiliary nature (POA) (remains 
explicit);
• Option B - provides automatic exemption to listed 
activities, irrespective of the same being POA in nature 
(i.e., remains explicit);
• If member states decide to not choose any option: the 
provisions of Article 5(4) as existing under the CTAs will 
remain in force (i.e., remain implicit).

Option A Option B

Notwithstanding the provisions 
of a Covered Tax Agreement 
that define the term ‘permanent 
establishment’, the term 

Notwithstanding the provisions 
of a Covered Tax Agreement 
that define the term ‘permanent 
establishment’, the term 

Option A Option B

(continued)

‘permanent establishment’ shall 
be deemed not to include:

(a) The activities specifically 
listed in the Covered Tax 
Agreement (prior to modification 
by this Convention) as activities 
deemed not to constitute a 
permanent establishment, 
whether or not that 
exception from permanent 
establishment status is 
contingent on the activity 
being of a preparatory or 
auxiliary character;

(b) The maintenance of a fixed 
place of business solely for 
the purpose of carrying on, for 
the enterprise, any activity not 
described in sub-paragraph a);

(c) The maintenance of a fixed 
place of business solely for 
any combination of activities 
mentioned in sub-paragraphs 
a) and b),
provided that such activity or, 
in the case of sub-paragraph 
c), the overall activity of the 
fixed place of business, is 
of a preparatory or auxiliary 
character

(continued)

‘permanent establishment’ shall be 
deemed not to include:

(a) The activities specifically listed 
in the Covered Tax Agreement 
(prior to modification by this 
Convention) as activities deemed 
not to constitute a permanent 
establishment, whether or not 
that exception from permanent 
establishment status is 
contingent on the activity being 
of a preparatory or auxiliary 
character, except to the extent 
that the relevant provision of 
the Covered Tax Agreement 
provides explicitly that a 
specific activity shall be deemed 
not to constitute a permanent 
establishment provided that the 
activity is of a preparatory or 
auxiliary character;

(b) The maintenance of a fixed 
place of business solely for 
the purpose of carrying on, for 
the enterprise, any activity not 
described in sub-paragraph a), 
provided that this activity is 
of a preparatory or auxiliary 
character;

(c) The maintenance of a fixed 
place of business solely for any 
combination of activities mentioned 
in sub-paragraphs a) and b), 
provided that the overall activity 
of the fixed place of business 
resulting from this combination 
is of a preparatory or auxiliary 
character

An alternative rule is designed for those countries that are 
of the opinion that the examples stated under Article 5(4)
(a) to Article 5(4)(d) of the OECD Model (2014) should 
always be deemed as not creating a PE, without the 
need to further go into the deliberation of whether or not 
they meet the general preparatory and auxiliary nature 
standard.

Paragraph 4 of MLI Article 13
Article 13(4) of the MLI relates to the anti-
fragmentation rule wherein, irrespective of the above 
options (i.e., Option A or Option B or none), the 
member States will have another option to implement 
the anti-fragmentation rule. The objective is to avoid 
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fragmentation of activities between closely-related parties 
so as to fall within the scope of preparatory and auxiliary 
character, and thereby avoid constituting a PE in the 
Source State. It provides as under:

‘Para 4. A provision of a Covered Tax Agreement 
(as it may be modified by paragraph 2 or 3) that lists 
specific activities deemed not to constitute a permanent 
establishment shall not apply to a fixed place of business 
that is used or maintained by an enterprise if the same 
enterprise or a closely related enterprise carries on 
business activities at the same place or at another 
place in the same Contracting Jurisdiction and:
a) that place or other place constitutes a permanent 
establishment for the enterprise or the closely related 
enterprise under the provisions of a Covered Tax 
Agreement defining a permanent establishment; or
b) the overall activity resulting from the combination of 
the activities carried on by the two enterprises at the 
same place, or by the same enterprise or closely related 
enterprises at the two places, is not of a preparatory or 
auxiliary character,
provided that the business activities carried on by 
the two enterprises at the same place, or by the same 
enterprise or closely related enterprises at the two places, 
constitute complementary functions that are part of a 
cohesive business operation.’

Accordingly, clause 4.1 is inserted to Article 5(4) of 
the OECD Model Convention and its commentary 
is provided in paragraphs 79 to 81 of the OECD 
Commentary (2017). Under Article 13(4) of the MLI 
(above), the scope for specific activity exemption is 
not available where there is at least one of the places 
where these activities are exercised (and) must 
constitute a PE or, if that is not the case, the overall 
activity resulting from the combination of the relevant 
activities must go beyond what is merely preparatory 
or auxiliary. Until now, the PE status remained embedded 
per se to its place of business through which the business 
activities were carried on. But now, the different places 
of business in the Source State would be combined 
and if at least one of the places constitutes a PE, 
then all places of business would constitute a PE 
for the enterprise as well as for its closely related 
enterprises carrying on activities in the said Source 
State.	Accordingly,	the	profits	attributable	to	the	PE	would	
be subject to tax in India.

BEPS AP 7 had made application of the anti-fragmentation 
rule mandatory for those opting for Option B, but the MLI 

has changed its applicability from mandatory to optional 
for all three options (including Option B).
India has opted for option A, i.e., wherein PE exemption 
to listed activities under Article 5(4) shall be subject 
to activities being preparatory-auxiliary in nature, 
whereas for the anti-fragmentation rule India is silent, 
indicating that this rule will be applicable if there is 
no reservation from the other contracting State in 
the CTA. It must be noted that in paragraph 51 of the 
Positions on Article 5, India states that it does not agree 
with the interpretation given in paragraph 74 because 
it considers that even when the anti-fragmentation 
provision is not applicable, an enterprise cannot fragment 
a cohesive operating business into several smaller 
operations in order to argue that each is merely engaged 
in a preparatory or auxiliary activity.

Understanding ‘complementary functions’ and 
‘cohesive business operations’
In order to determine the preparatory and auxiliary 
character, the activity carried on would be compared 
with the main and core business of the enterprise. 
Further, based on Article 14 of the MLI, the activity so 
carried on would be combined with other activities that 
constitute ‘complementary functions’ that are part of a 
cohesive business carried on by the same enterprise 
or closely related enterprises in the same state. Neither 
MLI	 nor	 the	 OECD	 Commentary	 defines	 the	 terms	
‘complementary functions’ and ‘cohesive business’. 
However, both these terms cannot be interpreted 
independently but together as a ‘part of’ the whole. 
Further, it refers to complementary functions, rather than 
complementary products or complementary business, 
etc., indicating interconnected (or closely connected) 
functions, or intertwined, or interdependent functions, 
with respect to technology, or value-added functions, or 
the nature of their ultimate purpose or use.

Paragraph 7 of the OECD Report on ‘Additional Guidance 
on	the	Attribution	of	Profits	to	Permanent	Establishments’,	
BEPS AP 7, dated March, 2018, provides that ‘the anti-
fragmentation rule recommended in the Report on Action 
7 (at paragraph 39) is contained in the new paragraph 
4.1 of Article 5. It prevents paragraph 4 from providing 
an exception from PE status for activities that might be 
viewed in isolation as preparatory or auxiliary in nature 
but that constitute part of a larger set of business activities 
conducted in the source country by the enterprise 
(whether alone or with a closely related enterprise) if the 
combined activities constitute complementary functions 
that are part of a cohesive business operation’.



35BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 819 (2021) 53  BCAJ

Attribution of profits to PE
Paragraph 8 of the OECD Report on ‘Additional Guidance 
on	the	Attribution	of	Profits	to	Permanent	Establishments’,	
BEPS AP 7, dated March, 2018, provides that Article 5(4.1) 
is applicable in two types of cases. First, it applies where 
the non-resident enterprise or a closely related enterprise 
already has a PE in the source country, and the activities 
in question constitute complementary functions that are 
part of a cohesive business operation. A determination 
will need to be made as to whether the activities of the 
enterprises give rise to one or more PEs in the source 
country	under	Article	5(4.1).	The	profits	attributed	to	the	
PEs	and	subject	to	source	taxation	are	the	profits	derived	
from the combined activities constituting complementary 
functions that are part of a cohesive business operation. 
This	 is	 considering	 the	 profits	 each	 one	 of	 them	would	
have derived, if they were a separate and independent 
enterprise performing its corresponding activities, taking 
into account, in particular, the potential effect on those 
profits	 of	 the	 level	 of	 integration	 of	 these	 activities.	
Examples of this type of fact pattern are contained in new 
paragraph 30.43 of the revised Commentary (at point 40-
41 of the Report on AP 7).

Paragraph 9 of the OECD Report on ‘Additional Guidance 
on	the	Attribution	of	Profits	to	Permanent	Establishments’,	
BEPS AP 7, dated March 2018, provides that the second 
type of case to which Article 5(4.1) applies is a case 
where there is no pre-existing PE but the combination 
of activities in the source country by the non-resident 
enterprise and closely related non-resident enterprises 
results in a cohesive business operation that is not 
merely preparatory or auxiliary in nature. In such a case, 
a determination will need to be made as to whether the 
activities of the enterprises give rise to one or more PEs 
in	 the	 source	 country	 under	 Article	 5(4.1).	 The	 profits	
attributable to each PE so arising are those that would 
have	been	derived	from	the	profits	made	by	each	activity	
of the cohesive business operation as carried on by the 
PE, if it were a separate and independent enterprise, 
performing the corresponding activities taking into 
account,	in	particular,	the	potential	effect	on	those	profits	
of the level of integration of these activities.

Understanding ‘preparatory and auxiliary character’ 
Paragraph 60 of the OECD Commentary (2017) provides 
that an activity that has a preparatory character is one 
that is carried on in contemplation of what constitutes an 
essential	and	significant	part	of	the	activity	of	the	enterprise	
as a whole. It is usually carried on for a relatively short 
period, which, depending on the circumstance, could be 

carried on for a longer duration. Auxiliary activity supports 
the	essential	and	significant	part	of	the	activity.	In	absolute	
terms,	 auxiliary	 activities	 would	 not	 require	 significant	
proportion of the assets or employees, when compared 
with the total assets or employees of the enterprise.

Further, Paragraph 61 of the OECD Commentary (2017) 
provides that the activity purported to be covered under 
the	specified	activity	exemptions	ought	 to	be	carried	on	
for the enterprise itself. If the activity is undertaken on 
behalf	 of	 the	 other	 enterprises	 at	 the	 same	 fixed	 place	
of business, the said activity would not be exempt from 
the PE status in the garb of Article 5(4) of the applicable 
tax treaty. The OECD Commentary (2017) provides an 
example that if an enterprise that maintained an office 
for the advertising of its own products or services, 
which was also engaged in advertising on behalf of 
other enterprises at that location, would be regarded 
as a PE of the enterprise.

Understanding ‘closely related enterprises’
Article	 15	 of	 the	MLI	 defines	 the	 term	 ‘Closely	Related	
Enterprises’ (CRE). The concept of CRE is distinguished 
from the concept of ‘Associated Enterprises’ of Article 9 
of the OECD Model Convention. It is important to note 
that	the	term	‘control’	is	not	defined	therein.	Further,	the	
member States that have made reservations to Article 12-
14 of the MLI can opt out of Article 15.

‘Article 15 – Definition of a Person Closely Related to an 
Enterprise
1. For the purposes of the provisions of a Covered Tax 
Agreement that are modified by paragraph 2 of Article 
12 (Artificial Avoidance of Permanent Establishment 
Status through Commissionnaire Arrangements and 
Similar Strategies), paragraph 4 of Article 13 (Artificial 
Avoidance of Permanent Establishment Status through 
the Specific Activity Exemptions), or paragraph 1 of 
Article 14 (Splitting-up of Contracts), a person is closely 
related to an enterprise if, based on all the relevant facts 
and circumstances, one has control of the other or both 
are under the control of the same persons or enterprises. 
In any case, a person shall be considered to be closely 
related to an enterprise if one possesses directly or 
indirectly more than 50 per cent of the beneficial interest 
in the other (or, in the case of a company, more than 
50 per cent of the aggregate vote and value of the 
company’s shares or of the beneficial equity interest in 
the company) or if another person possesses directly or 
indirectly more than 50 per cent of the beneficial interest 
(or, in the case of a company, more than 50 per cent of 
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the aggregate vote and value of the company’s shares 
or of the beneficial equity interest in the company) in the 
person and the enterprise.
2. A party that has made the reservations described in 
paragraph 4 of Article 12 (Artificial Avoidance of Permanent 
Establishment Status through Commissionnaire 
Arrangements and Similar Strategies), sub-paragraph 
a) or c) of paragraph 6 of Article 13 (Artificial Avoidance 
of Permanent Establishment Status through the Specific 
Activity Exemptions), and sub-paragraph a) of paragraph 
3 of Article 14 (Splitting-up of Contracts) may reserve the 
right for the entirety of this Article not to apply to the Covered 
Tax Agreements to which those reservations apply.’

India has adopted Article 15 of the MLI. However, India 
has reserved its right to not include the words ‘to which 
it is closely related’ in Article 5(6) of the OECD Model 
Convention (2017). For instance, India has not reserved 
the right to paragraph 4 of Article 13 of the MLI, which 
means that it has accepted to bring the anti-fragmentation 
rule to the existing tax treaties. Again, this can only be 
confirmed	 if	 the	 other	 contracting	 state	 doesn’t	 create	
reservation to paragraph 4 of Article 13.

Paragraph 5 to 8 of MLI Article 13
Paragraph 5 contains compatibility clauses which 
describe the relationship between Article 13(2) through (4) 
and provisions of CTA. Paragraph 6 contains reservation 
rights of the member States, indicating that the provisions 
addressing the concerns of BEPS AP 7 are not required 
in order to meet a minimum standard test. The member 
State may reserve the right for the entirety of Article 13 of 
MLI not to apply to its CTAs.

Paragraph 7 requires that parties that opted for Option 
A or Option B to notify the depository of the Option so 
selected. Paragraph 180 of the Explanatory Statement 
further	 confirms	 that	 ‘An Option would apply to a 
provision only where all Contracting Jurisdictions have 
chosen to apply the same Option and have made such 
a notification with respect to that provision’. For example, 
if a contracting State chooses Option A while the other 
chooses Option B, the asymmetrical decisions conclude 
in the non-application of the provision in its entirety. This 
is illustrated in paragraph 7 of Article 13, which states that 
‘an Option shall apply with respect to a provision of a CTA 
only where all Contracting Jurisdictions have chosen to 
apply the same Option and have made such a notification’. 
Accordingly, India has selected and notified Option A. 
Unless the other contracting State selects Option A, 
the tax treaty will remain unchanged.

Paragraph 8 requires each party that has not opted out 
of applying Paragraph 4 (anti-fragmentation rule) or for 
the entirety of Article 13, to notify the depository of each 
of	 its	 CTAs	 that	 includes	 specific	 activity	 exemptions.	
Paragraph 181 of the Explanatory Statement further 
confirms	that	 ‘Paragraph 4 will apply to a provision of a 
CTA only where all Contracting Jurisdictions have made 
such a notification with respect to that provision pursuant 
to either paragraph 7 or paragraph 8.’

The extract of Article 13(5) to Article 13(8) is provided 
below:

‘Para 5. a) Paragraph 2 or 3 shall apply in place of the 
relevant parts of provisions of a Covered Tax Agreement 
that list specific activities that are deemed not to constitute 
a permanent establishment even if the activity is carried 
on through a fixed place of business (or provisions of a 
Covered Tax Agreement that operate in a comparable 
manner).
b) Paragraph 4 shall apply to provisions of a Covered Tax 
Agreement (as they may be modified by paragraph 2 or 3) 
that list specific activities that are deemed not to constitute 
a permanent establishment even if the activity is carried 
on through a fixed place of business (or provisions of a 
Covered Tax Agreement that operate in a comparable 
manner).
Para 6. A Party may reserve the right: a) for the entirety of 
this Article not to apply to its Covered Tax Agreements; b) 
for paragraph 2 not to apply to its Covered Tax Agreements 
that explicitly state that a list of specific activities shall be 
deemed not to constitute a permanent establishment only 
if each of the activities is of a preparatory or auxiliary 
character; c) for paragraph 4 not to apply to its Covered 
Tax Agreements.
Para 7. Each party that chooses to apply an Option under 
paragraph 1 shall notify the Depository of its choice of 
Option. Such notification shall also include the list of 
its Covered Tax Agreements which contain a provision 
described in sub-paragraph a) of paragraph 5, as well as 
the article and paragraph number of each such provision. 
An Option shall apply with respect to a provision of a 
Covered Tax Agreement only where all Contracting 
Jurisdictions have chosen to apply the same Option 
and have made such a notification with respect to that 
provision.
Para 8. Each party that has not made a reservation 
described in sub-paragraph a) or c) of paragraph 6 and 
does not choose to apply an Option under paragraph 1 
shall notify the Depository of whether each of its Covered 
Tax Agreements contains a provision described in sub-
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paragraph b) of paragraph 5, as well as the article and 
paragraph number of each such provision. Paragraph 4 
shall apply with respect to a provision of a Covered Tax 

Agreement only where all Contracting Jurisdictions have 
made a notification with respect to that provision under 
this paragraph or paragraph 7.’

India context: Impact analysis of key India tax treaties:

India’s 
notification

Particulars of 
Article 13

Australia UK Singapore France Netherlands

Notified	Option	
A, i.e., India’s 
tax treaties will 
be	modified	with	
the language of 
Article 13(2)

Specific	activity	
exemption

Notified	Option	A	
paragraph 13(2) 
modified	India-
Australia Treaty 
Article 5(4)

Not selected 
Option A or B, 
Treaty remains 
the same

Notified	Option	
B, the Treaty 
remains 
unchanged

Notified	Option	
B, the Treaty 
remains 
unchanged

Notified	Option	A,	
paragraph 13(2) 
modified	India-
Australia Treaty 
Article 5(4)

Remained silent 
to reserve Article 
13(4), i.e., the 
provisions will 
apply to the 
existing tax 
treaties

Anti- 
fragmentation rule

Notified	
paragraph 13(4), 
Treaty changes

Notified	
paragraph 13(4), 
Treaty changes

Reservation to 
Article 13(4) - No 
change in the 
Treaty

Remained silent – 
Treaty changes

Notified	
paragraph 13(4), 
Treaty changes

DO YOU SEE UNFAIRNESS AROUND YOU? 
WRITE ABOUT IT IN THE BCA JOURNAL!

There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti-tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman. 
Sounds familiar right?

We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax, 
international tax, GST, FEMA or such related topics. 

Word limit: 1200 words 

Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.  

Email your contributions to: journal@bcasonline.org

All contributions are subject to review by the Editorial Board.

Have questions: Speak to the Knowledge Manager at 022-61377600

Signs and symbols rule the world, not rules and law
 —  Confucius

CONCLUSION
The	specific	activity	exemption	provisions	are	 important	
from the point of view of the relief they provide to non-
resident entities who have only incidental activities in 
India. Hence, one needs to be careful while applying 
these provisions to a particular case. The amendment 
provided in Article 13 of the MLI is largely impacting 

industries such as e-commerce / EPC / consumer, 
wherein foreign companies have typically been taking 
exemptions from PE pursuant to the negative list / anti-
fragmenting activities in India. However, on account 
of amendments made by Article 13, it is imperative for 
all foreign companies to revisit their existing PE 
positions.  
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GOING CONCERN ASSESSMENT BY MANAGEMENT

The concept of going concern is understood as the 
ability of an entity to continue in the foreseeable future 
and is also one of the assumptions which management 
needs to make for the preparation of its general-purpose 
financial	statements	as	per	the	requirement	of	 Ind	AS	1	
Presentation of Financial Statements as also fundamental 
accounting assumptions prescribed in AS 1 Disclosure of 
Accounting Policies.

Ind	AS	1	states	 that	an	entity	shall	prepare	 its	financial	
statements on a going concern basis unless management 
either intends to liquidate the entity or to cease trading, 
or has no realistic alternative but to do so. However, to 
prepare	its	financial	statements	on	a	going	concern	basis,	
the	management	first	needs	to	assess	the	entity’s	ability	
to continue as a going concern.

The above requirement of Ind AS 1 acts as a trigger for 
performing going concern assessment by management 
through ascertaining whether the existing events and 
conditions are favourable enough to justify the 
going concern assumption for the preparation of its 
financial statements. When the use of the going concern 
basis of accounting is appropriate, assets and liabilities 
are recorded on the basis that the entity will be able to 
realise its assets and discharge its liabilities in the normal 
course of business.

The going concern assessment and reporting thereof 
require a high degree of professional judgement and 
has become more relevant and complex in the present 
Covid-19 pandemic, that has created greater economic 
uncertainty and due to which many organisations are 
seeing	downturns	in	their	revenue,	profitability	and	cash	
flows.

This article attempts to explain
a) how management should do the going concern 
assessment by highlighting the events or conditions that 
may	cast	significant	doubt	on	the	entity’s	ability	to	continue	
as a going concern and the evidence that management 
should consider to conclude the assessment, in case any 

such	events	or	conditions	are	identified;	and
b) scenarios that require disclosures	 in	 the	 financial	
statements.

Preparers	 of	 financial	 statements,	 those	 charged	 with	
governance,	 users	 of	 the	 financial	 statements	 and	 their	
auditors	may	find	this	article	helpful	 in	understanding	the	
concept of going concern and implications when the entity 
has a doubt about its ability to continue as a going concern.

Evaluation of going concern assessment by the auditor 
and reporting considerations in the audit report will be 
covered in the second part of this article.

GOING CONCERN ASSESSMENT 
UNDERSTANDING
Before initiating a going concern assessment, one must 
first	 understand	 how	 the	 going	 concern	 assessment	
needs to be performed, i.e., what kind of events and 
conditions should be considered, what should be the 
period covered for making this assessment, and how 
to assess such events and conditions once identified, 
to conclude.

Ind AS 1 outlines the principle for performing the going 
concern assessment but does not provide an explicit 
guidance to address all the above questions; it states 
that the management should consider all available 
information about the future, which is at least, but not 
limited to, twelve months from the end of the reporting 
period and the degree of consideration depends on the 
facts in each case. For example, when:

Scenario Assessment

The entity has a 
history	of	profitable	
operations and ready 
access	to	financial	
resources

The entity may reach a conclusion that 
the going concern basis of accounting 
is appropriate without detailed analysis, 
unless there are any other indicators to the 
contrary

Other cases Management may need to consider a wide 
range of factors relating to:

ABHISHEK AGRAWAL 
Chartered Accountant

(This article is the first of a two-part series on Going Concern)
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Scenario Assessment

(continued)

•	current	and	expected	profitability,
• debt repayment schedules, and
•	potential	sources	of	replacement	financing	
before it can satisfy itself that the going 
concern basis is appropriate

Considering limited guidance in Ind AS 1, management 
can draw reference from SA 570 (Revised) Going 
Concern, which illustrates events or conditions much in 
detail	and,	if	they	existed,	may	cast	significant	doubt	on	
the entity’s ability to continue as a going concern.

Apart from the guidance given in SA 570, reference can 
also be drawn from some of the following recent industry-
specific	events	and	conditions:

Industry Particulars Examples

Telecom • Supreme Court 
judgment on telecom 
license fees

• Vodafone Idea Limited 
for the year ended 31st 
March, 2021;

Aviation, 
Hospitality, 
Automobile, 
Logistics, 
Retail, etc.

• Covid-19 pandemic • SpiceJet Limited for 
the year ended 31st 
March, 2021;
• The Indian Hotels 
Limited for the year 
ended 31st March, 2021;
• Future Retail Limited 
for the year ended 31st 
March, 2020;
• Allcargo Logistics for 
the year ended 31st 
March, 2020

Real estate •	Significant	inventory	
due to economic 
slowdown
• Delayed completion 
of projects due to 
Covid-19 pandemic

• Jaypee Infratech 
Limited for the year 
ended 31st March, 2021;
• Peninsula Land 
Limited for the year 
ended 31st March, 2021;

Automobile • Amendments in 
government policies, 
and restrictions 
on	using	specific	
technology

• Supreme Court 
judgment for banning 
BS3 and BS4 vehicles;
• Government policies 
with respect to 
electronic vehicles that 
may adversely affect 
the present product line;

Banking •	Significant	NPAs • Yes Bank Limited for 
the year ended 31st 
March, 2020

Mining and 
Chemicals

• Restrictions imposed 
due to environmental 
issues

Vedanta's subsidiary 
Sterlite Copper Smelter 
Plant shutdown

EVIDENCE TO ASSESS THE EVENTS 
AND CONDITIONS
Once	 the	 events	 and	 conditions	 are	 identified, 
management	needs	 to	assess	 the	financial	 implications	
of these events and conditions to conclude the entity’s 
ability to continue as a going concern. Given herein 
below are examples of some of the evidence that 
management should consider while performing going 
concern assessment:

	 Cash	 flow	 projections	 that	 show	 an	 ability	 to	 pay	
debts as and when they fall due after factoring realistic 
assumptions in the current market conditions;
 If current conditions deteriorate further, detailed 
business plans covering the period under consideration;
 Entity’s ability to obtain new funding upon the maturity 
of existing funding arrangements;
 Evidence that debt covenants have been assessed 
and any risk of breaching them has been managed, such 
that	they	do	not	provide	significant	risk;
	 Ability	 to	 obtain	 a	 'financial	 support	 letter’	 from	 the	
parent company for the next twelve months from the date 
of the latest balance sheet. However, a mere ‘Support 
Letter’ or ‘Comfort Letter’ will generally not constitute 
sufficient	evidence	to	conclude	on	the	appropriateness	of	
going concern basis of accounting, unless the subsidiary’s 
operations are entirely dependent on the parent;
 Financial ratios like current ratio, debt-service coverage 
ratios,	etc.,	indicating	inadequate	profit	or	liquidity	position	
of the company;
	 Covid-19	specific	considerations1:

 Whether the entity is operating in a sector which is 
highly impacted,
 Whether the entity has plans and ability to restructure 
its debt obligations if required to ensure short-term 
solvency,
 Assessing	the	financial	health	of	key	/	critical	suppliers	
and customers and their impact on the entity’s operations,
 Government policies and measures in the countries in 
which the company operates,
 Changes in the entity’s access to capital, impacted by 
measures	taken	by	regulators	(industry	and	/	or	financial)	
or banks,
 The	entity’s	ability	to	prepare	timely	financial	statements	
or	other	required	information	/	filings,	including	delays	in	
receiving	financial	data	from	operations	in	other	countries,	

1 Readers should also refer to ‘Going Concern – Key considerations for Auditors amid 
Covid-19’ published by Auditing and Assurance Board ICAI, and Covid-19: FAQs on 
Ind AS issued by the Accounting Standards Board of ICAI
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or	material	investees	for	consolidated	financial	statement,
 The ability of the business model to operate under 
current Covid-19 restrictions and whether the business 
model will be sustainable post-Covid.

Although all the above illustrative events, conditions and 
evidences give a fair idea to address the what and how 
questions, yet going concern assessment requires a 
significant	 management	 judgement	 while	 concluding	 in	
the real-world situation, and with the pandemic in place, 
concluding going concern assessment has become more 
challenging.

Ind AS 1 though do not provide detailed guidance 
on the going concern assessment, but it does make 
management’s job a little easy by requiring adequate 
disclosures	 of	 the	 events	 and	 conditions	 identified,	 the	
assumption used, and judgement made to conclude the 
going concern assessment.

The principle is to give clear visibility to the readers of 
the	financial	statements	so	that	they	can	make	their	own	
interpretations with the help of the disclosures. Also, 
these disclosures are of greater relevance in the present 
economic environment where the regulators like Securities 
and Exchange Board of India, Ministry of Corporate Affairs, 
European Securities and Markets Authority, Securities and 
Exchange	Commission,	etc.,	have	placed	significant	focus	
on the going concern of the entities.

DISCLOSURE IN THE FINANCIAL 
STATEMENTS
The Table below summarises the broad category of 
scenarios	and	their	disclosure	requirement	in	the	financial	
statements as per the requirement of Ind AS 12:

Scenario Basis of 
preparation

Disclosure 
for material 
uncertainties

Disclosure for 
management 
assumptions

Events or 
conditions 
challenging 
going concern 
do not exist

Going 
concern

Not 
applicable

Not applicable

Events or 
conditions 
challenging

Going 
concern

None Significant	
management 
assumptions

Scenario Basis of 
preparation

Disclosure 
for material 
uncertainties

Disclosure for 
management 
assumptions

(continued)

going concern 
exist but 
no material 
uncertainty 
concluded after 
considering 
mitigating 
actions 
(e.g., strong 
turnaround 
strategy of 
management 
that has started 
showing 
sufficient	
evidence 
of success, 
including 
identifying 
feasible 
alternative 
sources of 
financing)

(continued)

and judgement

Significant	
doubts about 
going concern 
but mitigating 
actions judged 
sufficient	to	
make going 
concern 
appropriate.
Material 
uncertainties 
about going 
concern remain 
after considering 
mitigating 
actions (e.g., 
considerable 
uncertainty 
about the 
outcome of the 
management’s 
turnaround 
strategy to 
address the 
reduced 
demand and 
to renew or 
replace funding)

Going 
concern

Material 
uncertainties

Significant	
management 
assumptions 
and judgement

Entity intends to 
liquidate or to 
cease trading, 
or no realistic 
alternative but 
to do so

Alternate 
basis
(Not going 
concern)

Specific	disclosure	on	why	the	
entity should not be regarded as 
a going concern

2 Readers should also refer to ‘Going concern – A focus on Disclosure’ published by 
IFRS Foundation to support the implementation of IAS 1 Presentation of financial 
statements in Covid-19
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Further, section 134(5) of the Companies Act, 2013 
also requires the Board of Directors to comment on the 
going	concern	assumption	for	the	preparation	of	financial	
statements, as part of the Directors’ responsibility 
statement.

Similar to the Ind AS 1, AS 1 does not provide any such 
disclosure guidance on the material uncertainty and 
requires	 specific	 disclosure	 only	 in	 case	 the	 entity	 has	
intentions or requirement to liquidate or curtail materially 
the scale of its operation, and as a result of which the 
financial	statement	needs	to	be	prepared	on	an	alternate	
basis.

Let us take an example to see the application of the above 
scenarios:

Illustration
Company A  is in the hotel business and known for its luxury 
hotels across the globe. The company is successfully 
serving its customers and running its operations for 
several decades. However, the Covid-19 pandemic and 
resultant global lockdown had a severe adverse effect on 
its operations.

Some	 of	 the	 key	 points	 reflecting	 the	 current	 financial	
position and business of the company are as under:

(a)	 There	 was	 no	 sale	 in	 the	 first	 nine	 months	 of	 the	
current	financial	year	due	to	the	lockdown	and	there	was	
minimal sale in the remaining three months due to the 
Government advisory of lifting the lockdown in a few of 
the cities where the company has its properties;
(b)	The	company	has	significant	borrowings,	a	portion	of	
which	 is	due	 for	payment	 in	 the	next	financial	year;	 the	
company has not defaulted in any of its borrowings so 
far. The management is in discussion with bankers to 
increase the moratorium period for a few of its term loans;
(c) The company has not retrenched its work force; 
however, a pay cut of 25% has been made by the 
management	considering	the	present	cash	flow	position;
(d)	Management	is	expecting	to	incur	a	significant	cost	for	
ensuring continuous sanitization of its properties globally;
(e) Management at present is focusing on its restaurant 
business by introducing home delivery services. It has 
also introduced catering services for organisations that 
are covered under essential services, such as hospitals, 
pharmaceutical companies, manufacturing units of 
essentials commodities, etc.;
(f) Governments in various countries are imposing 
lockdowns on an intermittent basis considering the 

number of Covid-19 cases, and at present there is no 
visibility about how long the pandemic will continue.

ANALYSIS
In the given scenario it is evident that the pandemic is the 
event	that	cast	significant	doubt	on	the	company’s	ability	
to continue as a going concern and hence a detailed 
assessment is required to be performed to conclude on 
the going concern assumption.

Let us see the step-by-step approach that management 
needs to take to perform the assessment.

Step 1: Identification of events and conditions
In	the	present	case,	the	pandemic	is	the	identified	event	
that	has	resulted	in	a	significant	deficiency	in	the	regular	
cash	 flow	of	 the	 company	and	 thus	 created	 a	 question	
about how it will realise its assets and honour its liabilities 
in the foreseeable future.

Step 2: Assessing the evidence to evaluate going 
concern
Under this step, management needs to assess the following 
points to conclude the going concern assessment:

(a)	 Cash	 flow	 projection	 from	 operations,	 i.e.,	 with	 the	
present	 situation,	 how	 much	 cash	 flow	 the	 company	
will be able to generate from its operations in the next 
12	months	 and	 whether	 it	 will	 be	 sufficient	 to	 meet	 its	
contractual obligations. In order to do the said projection, 
the management needs to make certain assumptions like:
 sales volume from restaurant business due to new 
home delivery and from catering services introduced by 
the management;
 transportation cost for home delivery;
 expenditure to develop a digital platform for placing 
online orders;
 estimate of sales from the room rent for properties 
where the lockdown is removed;
 estimate of additional cost that needs to be incurred to 
ensure sanitization;
 advertising cost for the new initiatives taken by the 
management;
 other operational costs;
 Recoverability slippages in the receivables; and
 Probability of getting additional credit period from the 
creditors.

The management also needs to be conscious that the 
above assumptions and projections should be based 
on the expected future trends and limited reliance 
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should be placed on the historical performance and 
data. Given hereinbelow are the examples of evidence 
that management should consider to estimate the future 
trends:
 consider research reports of analysts and third parties 
on the hotel industry,
 data from World Health Organization or local institutions 
explaining the expected progression of the Covid-19 
outbreak in the countries, and
 data from government agencies about the severity 
and estimated duration of the economic downturn in the 
country and the actions that government may take to 
mitigate the effects.

(b) Quantum of borrowings that are due in the next 12 
months, and status of extending moratorium period with 
banks;
(c) Probability of getting additional borrowings from banks 
for working capital management;
(d) Additional capital infusion that can be done by the 
promoters;
(e) Losses due to assets like investments, that are 
measured	at	fair	value	through	profit	and	loss;
(f) Any other contractual liabilities, like derivative contracts 
that are due for settlement in the next twelve months.

Step 3: Preparation of financial statements and 
disclosures
Based on the outcome of the assessment performed 
in Step 2, management may need to conclude on two 
aspects:
- whether the material uncertainty exists, and if yes, then
- whether going concern assumption holds good.

In the given scenario, if the company is able to get 
additional funding from the promoter group or banks to 
run its operations for at least the next twelve months, 
then the management may conclude that the material 
uncertainty does not exist and hence the going concern 
assumption holds good. Accordingly, management needs 
to	 prepare	 the	 financial	 statements	 on	 going	 concern	
basis and adequate disclosure will be made with respect 
to judgement made by the management to mitigate the 
material uncertainties.

On the other hand, if the company is unable to obtain 
additional	or	 sufficient	 funding	 from	 the	promoter	group	
or banks and it has to depend on the materialisation of 
its present business plan and drawing additional credit 
period from the creditors and bankers, then it may 
conclude that the material uncertainty does exist and it 

may or may not be mitigated. Accordingly, management 
might	 prepare	 financial	 statements	 on	 going	 concern	
basis along with adequate disclosures with respect to 
material uncertainties, management turnaround plan 
and	 significant	 judgement	 and	 assumptions	 taken	 for	
concluding going concern assumption.

However, in rare circumstances, the management may 
also decide that the going concern assumption does 
not hold good. This may happen if the management 
believes that the bankers and creditors will not provide 
any extension for the payment of their contractual dues 
and the present business plan will not generate adequate 
cash	 flows	 to	 meet	 its	 contractual	 obligations	 in	 their	
entirety, when due, and to run its day-to-day operations.

In that case, management needs to use an alternative 
basis	 of	 accounting	 for	 the	 preparation	 of	 its	 financial	
statements, e.g., liquidation basis, and the disclosure of 
that fact and the reason thereof needs to be disclosed in 
the	financial	statements.

TO SUMMARISE
The presence of Covid-19 has created economic instability 
across industries and has made the going concern 
assessment more critical and challenging. However, this 
challenge can be countered effectively if management do 
the	identification	and	assessment	of	all	the	possible	events	
and	 conditions	 that	 may	 cast	 significant	 doubt	 on	 the	
entity’s ability to continue as a going concern, in the light of 
the	available	guidance	on	financial	reporting,	and	support	
their	conclusion	with	sufficient	appropriate	evidence.

Once the management is done with its going concern 
assessment, the second step will be the evaluation of the 
going concern assessment by the auditors and reporting 
thereof in the auditors’ report.

The said aspect of going concern will be covered in the 
second part of this article that will touch upon the various 
factors that an auditor should consider while evaluating the 
going concern assessment performed by the management, 
disclosure	 in	 the	 financial	 statements	 based	 on	 the	
outcome of the evaluation, and reporting considerations 
under various scenarios in the auditors’ report.

References
Readers should also refer to the Annual Reports as 
referenced above in different industries to gain a practical 
understanding of the disclosures required to be made in 
the	financial	statements	under	various	scenarios.	
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CARO 2020 SERIES: 
NEW CLAUSES AND MODIFICATIONS

LOANS & ADVANCES, GUARANTEES & INVESTMENTS

BACKGROUND
Investments, loans and advances and guarantees play 
an important role in commercial dealings and also 
expose companies to greater risk due to the possibilities 
of defaults which in turn can have an impact on the 
financial	 position	 and	 solvency	 of	 companies.	 The	
Companies Act, 2013 (‘the Act’) has laid down stringent 
provisions to regulate the same, especially in respect 
of	 non-financial	 companies.	 Although	 the	 earlier 
versions	 of	 CARO	 dealt	 with	 specific	 aspects	 thereof,	
CARO 2020 has substantially enhanced the reporting 
requirements.

SCOPE OF REPORTING
The scope of reporting can be analysed under the 
following clauses:

Clause 
No.

Particulars Nature of 
Change, if 

any

Clause 
3(iii)

Applicable Transactions: Enhanced 
Reporting

If during the year the Company 
has made investments in or 
provided any guarantee or security 
or granted loans or advances in 
the nature of loans, secured or 
unsecured (‘specified investments 
and loans transactions’) to the 
following parties reporting of 
certain matters as per sub-clauses 
(a) to (f) below:
• Companies
• Firms
• Limited Liability Partnerships or
• Other parties

Clause 
3(iii)(a)

Disclose aggregate amount during 
the year and balance outstanding 
at the balance sheet date with 
respect to above-mentioned loans 
/ advances / guarantee / security

New Clause

Clause 
No.

Particulars Nature of 
Change, if 

any

(continued)

(not applicable to companies 
whose principal business is to give 
loans) separately in respect of:
• Subsidiaries, joint ventures and 
associates
• Parties other than subsidiaries, 
joint ventures and associates

Clause 
3(iii)(b)

Transactions not Prejudicial: Enhanced 
Reporting

Whether investments made, 
guarantees provided, security 
given and terms and conditions 
of loans and advances in the 
nature of loans provided are not 
prejudicial to the interest of the 
company

Clause 
3(iii)(c)

Servicing of Loans: Enhanced 
Reporting

In respect of loans and advances 
in the nature of loans, whether the 
schedule of payment of principal 
and interest has been stipulated 
and whether they are regular

Clause 
3(iii)(d)

Reporting and Recovery of 
Overdue Amounts:

No change 
except that 
it is now 
applicable 
also to 
advances in 
the nature of 
loans*

Reporting of overdue amounts 
and whether reasonable steps 
are taken for recovery in respect 
thereof

Clause 
3(iii)(e)

Evergreening of Loans and 
Advances:

New Clause

Specified details of renewal or 
extension or fresh loans granted 
to settle the overdues of existing 
loans and advances given to 
the same parties (not applicable 
to companies whose principal 
business is to give loans)

MANISH SAMPAT I PARESH CLERK I VIJAY MANIAR I ZUBIN BILLIMORIA
Chartered Accountants

(This is the third article in the CARO 2020 series that started in June, 2021)
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Align- 
ment

practical challenges, which are discussed below, in 
respect of the new Clauses as well as those where 
there are enhanced reporting requirements:

Applicable Transactions [Clause 3(iii)]:
a.	There	is	significant	widening	in	the	scope	of	reporting	
of	 financial	 transactions	 undertaken	 with	 all	 classes	
of entities. Further, the reporting is applicable to all 
companies, except for the exemption provided to 
companies whose principal business is to give loans.
b. Clauses 3(iii)(a) and (e) dealing with aggregation 
of	 specified	 investments	 and	 loans	 transactions	 and	
evergreening of loans would not apply to companies 
which are primarily engaged in lending activities.

Aggregation of Specified Transactions [Clause 3(iii)
(a)]:
a. Identifying subsidiaries: Since this Clause requires 
separately aggregating and reporting loans and advances 
in the nature of loans to subsidiaries, joint ventures and 
associates,	 the	 identification	 thereof	 is	 of	 paramount	
importance.	 The	 Guidance	 Note	 has	 clarified	 that 
these terms should be interpreted in accordance with 
the provisions of the Act which could be different, in 
certain	 cases,	 from	 what	 is	 defined	 in	 the	 Accounting	
Standards in the case of subsidiaries which is examined 
as under:

Section 2(87)	of	the	Act	defines	‘subsidiary company’ or 
‘subsidiary’ in relation to any other company, and means 
a company in which the holding company – (i) controls the 
composition of the Board of Directors; or(ii) exercises or 
controls more than one-half of the total voting power either 
on its own or together with one or more of its subsidiary 
companies. Thus, the Act emphasises on legal control 
which is similar to what is considered for the purpose of 
Accounting Standard 21 (AS 21) Consolidated Financial 
Statements for companies adopting Indian GAAP. The 
concept of control and, therefore, subsidiary relationship 
under Ind AS 110, is much broader. Existence of factors 
such as de facto control, potential voting rights, control 
through de facto agents, power to enforce certain 
decisions, etc., have to be considered, which are not 
considered for the purpose of section 2(87). Hence, for 
companies adopting Ind AS there could be differences 
between what is disclosed in the accounts and what 
is required to be reported under this Clause, which 
would need to be reconciled to ensure completeness 
of reporting. The auditors of Ind AS companies will need 
to take utmost care about this distinction while dealing 
with this Clause.

Clause 
No.

Particulars Nature of 
Change, if 

any

Clause 
3(iii)(f)

Demand Loans: New Clause

Specified details of loans and 
advances in the nature of loans 
repayable on demand or without 
specifying any terms or period of 
repayment, in aggregate and to 
promoters and related parties

Clause 
3(iv)

Compliance: No Change*

Compliance with the provisions 
of sections 185 and 186 of the Act 
with respect to loans, investments, 
guarantees and security and 
reporting of any non-compliances

*Not discussed further

CLAUSE-WISE ANALYSIS OF ENHANCED 
REPORTING REQUIREMENTS

Applicable Transactions [Clause 3(iii) and Clause 
3(iii)(a)]:
• The scope has been enhanced to cover investments 
made, guarantee or security provided and advances 
granted in the nature of loans in addition to loans granted 
(‘specified	investments	and	loan	transactions’).

• The reporting is extended to all parties and not just those 
covered in the register maintained u/s 189 of the Act.

• The reporting is required only if the above transactions 
have been entered into ‘during the year’.

Transactions not Prejudicial [Clause 3(iii)(b)]:
• The scope has been enhanced to cover investments 
made, guarantees provided, security given and also 
advances in the nature of loans and guarantee provided, 
in addition to loans.

• Replacement of the word ‘such’ by ‘all’ means that this 
clause applies to all loans / advances granted during the 
year.

Servicing of Loans [Clause 3(iii)(c)]:
The scope has been enhanced to cover advances in the 
nature of loans in addition to loans.

PRACTICAL CHALLENGES IN 
REPORTING
The reporting requirements outlined above entail certain 
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b. Tracking of transactions entered into and settled 
in the same year: This Clause requires reporting the 
aggregate	 of	 specific	 transactions	 entered	 during	 the	
year even if the same are settled during the year. This 
may provide challenges to ensure completeness of the 
transactions where the volumes are substantial and the 
auditor would in such cases have to test the design as 
well as operating effectiveness of the internal controls and 
undertake	 test-checking	 of	 the	 transactions.	 A	 specific	
representation should also be obtained that all such 
transactions which have been squared off / settled during 
the year have been considered in the details provided by 
the management.

c. Identifying advances in the nature of loans: This is 
by far the most far-reaching change since what constitutes 
‘advance is in the nature of a loan’ would depend upon 
the facts and circumstances of each case and involve 
significant	judgements	which	would	need	to	be	exercised	
by the auditors based on their past experience and the 
understanding of the business. The following guiding 
principles may be kept in mind; however, these are not to 
be considered as exhaustive:

 An advance against a purchase order, in accordance 
with the normal trade practice, would not be an advance 
in the nature of a loan.
 An advance given for an amount which is far in excess 
of the value of an order, or for a period which is far in 
excess of the period for which such advances are usually 
extended as per the normal trade practice, then such an 
advance may be in the nature of a loan to the extent of 
such excess.
 When a trade practice does not exist, a useful guide 
would be to consider the period of time required by the 
supplier for the execution of the order, based on the time 
between the purchase of the raw material and the delivery 
of	the	finished	product.	Any	advance	which	exceeds	this	
period would normally be an advance in the nature of a 
loan unless there is evidence to the contrary.
 A stipulation regarding interest may normally be an 
indication that the advance is in the nature of a loan but 
this by itself is not conclusive and there may also be 
advances which are not in the nature of a loan and which 
carry interest.

It is imperative that the auditor not only scrutinises all 
advances given but also old outstanding advances 
where further amounts are given during the year to ensure 
their propriety and reasonableness for the purposes of 
reporting under this Clause as well as under Clause 3(iii)

(c) discussed later.

Specified investments and loans transactions are not 
prejudicial [Clause 3(iii)(b)]:
a. The auditor will have to evaluate design and test 
the	 operating	 effectiveness	 of	 controls	 over	 specified	
transactions as these could be highly subjective. For 
example, valuation based on which investments in 
unlisted	securities	are	made	specifically	into	equity.	Also,	
the auditor will have to comment upon commitments 
made in the earlier years but the transaction is entered 
into during the reporting period.

b. Whether investments are prejudicial: The auditors 
will have to use their judgement judiciously while reporting 
under this Clause. They will have to evaluate adherence 
to the processes and controls discussed above at the 
time of making the investment and not evaluate based 
on	 hindsight,	 specifically	 for	 investments	 in	 unlisted	
securities. The auditor will consider the company’s 
financial	 position,	 its	 leverage,	 purpose	 of	 making	 the	
investment, valuation based on which the investment is 
made, if the valuation is based on third party valuation 
report, whether the investee is a related party and 
specifically	 if	 it	 is	 controlled	by	promoters,	 related	party	
/ employee of promoter, compliance with SA 620 Using 
the Work of Auditor’s Expert, compliance with regulations, 
etc., to determine whether investments are prejudicial to 
the company’s interest.

c. Transactions with entities which are consolidated: 
In many cases, companies infuse additional funds in 
subsidiaries / joint ventures / associates or other entities 
which are their strategic investments and which have 
financial	difficulties,	or	to	meet	their	financial	commitments.	
Such infusion per se would not be construed as prejudicial 
to their interest, unless it is proved that it is not for 
genuine business purposes or not in accordance with 
the company’s policies or with the applicable legal and 
regulatory	guidelines.	Hence,	each	specified	 investment	
and loan transaction would need careful assessment by 
the auditor.

d. Transactions undertaken by NBFCs: Since NBFCs 
are also covered for reporting under this Clause, this would 
present	a	specific	challenge	since	 it	 is	 their	business	 to	
undertake	 specified	 investments	and	 loans	 transactions	
and hence such transactions are likely to be voluminous. 
In such instances, the auditor would need to ensure that all 
applicable and reportable transactions are undertaken in 
accordance with the guidelines issued by the RBI which 
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would inter alia include the Board-approved policies for 
loans and investments as well as for risk assessment 
and other processes relating thereto laid down by the 
company since any material and significant deviation 
could result in transactions which are prejudicial to 
the company’s interest.

Hence, for reporting under this Clause apart from 
deviations in any specific significant transaction, any 
general non-compliance which is material would also 
need to be reported.

e. Salary and other similar advances to employees: In 
case of companies which have a policy of granting salary, 
festival, medical and similar advances, the same would 
be construed as advances and not advances in the nature 
of loans. However, the auditor should review the policy in 
respect thereof and in case of any material transaction, 
specifically	with	related	parties	who	are	employees	or	key	
managerial persons, which are not in accordance with 
the policy, or which may be considered as advances in 
the nature of loans, as the same may be required to be 
reported.

Servicing of Loans [Clause 3(iii)(c)]:
a. Transaction in the form of advances in the nature of 
loans: Due to the reasons discussed under Clause 3(iii)
(a) earlier, the auditors would have to use their judgement 
to identify whether servicing thereof is regular, or else 
they would need to indicate separately the names of 
such parties individually together with the amounts and 
the extent of delay. Further, in case no repayment term is 
specified, the auditor will have to report such fact.

b. Restructuring transactions undertaken by NBFCs: 
NBFCs undertake restructuring of loans and advances 
due to various reasons in accordance with RBI guidelines, 
including in terms of the Covid-19 Regulatory Package. 
This may result in a moratorium on repayments or 
conversion of overdue interest into funded interest term 
loans. In such cases, since the originally stipulated terms 
are not adhered to, it would need to be reported under 
this Clause.

As per the Guidance Note, the name of each entity which 
is not regular in repayment of principal and payment of 
interest needs to be disclosed separately. This may be 
a challenge to NBFCs in view of large number of delays 
and	/	or	restructuring,	specifically	during	Covid	times.	The	
better option in such cases would be to consolidate such 
entities into various logical buckets for the purpose of 

reporting under this Clause.

Evergreening of Loans and Advances [Clause 3(iii)
(e)]:
Amendment of Disclosures in the Auditors Report
Before proceeding further, it is relevant to note that whilst 
reporting under this Clause the auditor would have to 
keep in mind the amendment in the Companies (Audit 
and Auditors) Amendment Rules, 2021 whereby the 
following additional matters need to be covered in their 
main audit report with effect from the financial year 
2021-22:

(i) ‘Whether the management has represented that, 
to the best of its knowledge and belief, other than as 
disclosed in the notes to the accounts, no funds 
have been advanced or loaned or invested (either 
from borrowed funds or share premium or any other 
sources or kind of funds) by the company to or in 
any other person(s) or entity(ies), including foreign 
entities (“Intermediaries”), with the understanding, 
whether recorded in writing or otherwise, that the 
Intermediary shall, whether directly or indirectly, lend 
or invest in other persons or entities identified in any 
manner whatsoever by or on behalf of the company 
(“Ultimate Beneficiaries”) or provide any guarantee, 
security or the like on behalf of the Ultimate 
Beneficiaries’;

(ii) ‘Whether the management has represented that, 
to the best of its knowledge and belief, other than as 
disclosed in the notes to the accounts, no funds have 
been received by the company from any person(s) 
or entity(ies), including foreign entities (“Funding 
Parties”), with the understanding, whether recorded in 
writing or otherwise, that the company shall, whether 
directly or indirectly, lend or invest in other persons or 
entities identified in any manner whatsoever by or on 
behalf of the Funding Party (“Ultimate Beneficiaries”) 
or provide any guarantee, security or the like on 
behalf of the Ultimate Beneficiaries’;

(iii) ‘Based on such audit procedures that the auditors 
have considered reasonable and appropriate in the 
circumstances, nothing has come to their notice that 
has caused them to believe that the representations 
under (i) and (ii) above contain any material 
misstatement’.

Keeping in mind the above reporting requirements and 
certain other matters, the following are some of the 
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practical challenges that could arise in reporting under 
this Clause:

a. Identification of Ultimate Beneficiaries: Consequent 
to	the	above	disclosures	made	in	the	financial	statements,	
auditors need to check the details of those disclosures 
and check all such transactions with the respective 
documents and other correspondence to identify whether 
any such transaction gets covered for reporting under this 
Clause. In this regard, the auditors should also take a 
representation from the management.
b. Transactions within group entities / related parties: 
In	case	of	complex	group	structures,	it	would	be	difficult	
to establish a clear audit trail for the transactions, thus 
making	it	difficult	to	identify	any	such	transaction.
c. Determining the Total Loans and Advances in 
the nature of loans (‘the denominator’): This Clause 
requires reporting of the percentage of such transactions 
to the aggregate value of loans and advances in the 
nature of loans. However, determining the denominator 
could pose challenges especially for advances 
in the nature of loans for the reasons discussed 
earlier. Accordingly, it is imperative for the auditors to 
reconcile the denominator, especially for advances in 
the nature of loans with the financial statements to 
ensure completeness.
d. The auditor will also need to track loans which have 
fallen due for repayment up to the balance sheet date 
and which have been renewed / extended / settled post-
balance sheet date but before the date of the audit report, 
as the same is required to be reported under this Clause 
during the year as well as the following year.
e. Finally, the RBI in the Master Circular dated 1st July, 
2014 on Prudential Norms on Income Recognition, 
Asset Classification and Provisioning Pertaining 
to Advances, has reiterated that the basic objective 
of restructuring of loans by banks was to preserve the 
economic value of the borrower units and not evergreening 
of problem accounts. Borrower Accounts should be taken 
up	for	restructuring	by	 the	banks	 if	 the	financial	viability	
is established and there is a reasonable certainty of 
repayment from the borrower, as per the terms of the 
restructuring	 package	 and	 looking	 into	 their	 cash	 flows	
of and assessing the viability of the projects / activity 
financed.	Accordingly, the auditors should be vigilant 
with regard to all restructuring proposals requested 
for by the borrowers.

Demand Loans [Clause 3(iii)(f)]:
Additional Disclosures under amended Schedule III:
While reporting under this Clause, the auditor will have to 

keep in the mind the amended Schedule III disclosures 
which are as under:

Following disclosures shall be made where loans or advances in the 
nature of loans are granted to promoters, directors, KMPs and the 
related parties (as defined under the Companies Act, 2013), either 
severally or jointly with any other person that are:
(a) repayable on demand or
(b) without specifying any terms or period of repayment

Type of borrower Amount of loan 
or advance in the 

nature of loan 
outstanding

Percentage to the total 
Loans and Advances in 

the nature of loans

Promoters

Directors

KMPs

Related Parties

Keeping in mind the above reporting requirements, the 
following are some of the practical challenges that could 
arise in reporting under this Clause:

a. Identification of Promoters: Promoter has not been 
defined	under	the	Order.	However,	the	amended	Schedule	
III states that ‘Promoter’ will be as defined under the 
Companies Act, 2013. Although a few promoters could 
be	traced	to	those	named	in	the	prospectus	or	identified	in	
the annual return, the auditor will have to rely on secretarial 
and other records and / or management representation 
to determine those who have control over the affairs 
of the company directly or indirectly, whether as 
director or shareholder or otherwise or in accordance 
with whose advice, directions, or instructions the 
Board is accustomed to act upon, to be considered as 
promoters. In case there are no such persons, then also 
a specific representation should be obtained.

b. Identification of Related Parties (subsidiaries): 
Similar considerations as discussed earlier for reporting 
under Clause 3(iii)(a) would be relevant for reporting 
under this Clause. In this context, the auditor would need 
to reconcile the disclosures under this Clause with what 
is	 disclosed	 in	 the	 financial	 statements	 (for	 companies	
adopting Ind AS) as well as in terms of the disclosures 
under	 Schedule	 III	 as	 specified	 above,	 to	 ensure	
completeness.

c. Transactions undertaken by NBFCs: Since there 
is	no	specific	exemption	granted	 to	NBFCs,	 the	auditor	
should consider the specific guidelines issued by the 
RBI for granting of demand and call loans, which are 
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summarised hereunder:
• The Board of Directors of every applicable NBFC 
granting / intending to grant demand / call loans shall 
frame a policy for the same.
• Such policy shall stipulate the following:

(i) A cut-off date within which the repayment of demand 
or call loan shall be demanded or called up;
(ii) The sanctioning authority shall record specific 
reasons in writing at the time of sanctioning demand or 
call loan, if the cut-off date for demanding or calling up 
such loan is stipulated beyond a period of one year from 
the date of sanction;
(iii) The rate of interest which shall be payable on such 
loans;
(iv) Interest on such loans, as stipulated, shall be payable 
either at monthly or quarterly rests;
(v) The sanctioning authority shall record specific 
reasons in writing at the time of sanctioning demand or 
call loan, if no interest is stipulated or a moratorium is 
granted for any period;
(vi) A cut-off date, for review of performance of the loan, 
not exceeding six months commencing from the date of 
sanction;
(vii) Such demand or call loans shall not be renewed 
unless the periodical review has shown satisfactory 
compliance with the terms of the sanction.

In	case	the	auditor	has	identified	any	deviation,	he	may	
consider reporting the same under this Clause or cross-
reference the same to the disclosures made in the 
financial	 statements	 depending	 upon	 the	 materiality	 of	
the transaction.

d. Determining the Total Loans and Advances in 
the nature of loans (‘the denominator’): This Clause 
requires reporting of the percentage of such transactions 
to the aggregate value of loans and advances in the 
nature of loans. However, determining advances in 
the nature of loans could pose a challenge, for the 
reasons discussed earlier.

Impact on the Audit Opinion:
Whilst reporting on these Clauses, the auditors may come 
across several situations wherein they may need to report 
exceptions / deviations. In each of these cases they would 
need to carefully evaluate the impact of the same on the 
audit opinion by exercising their professional judgement 
to determine the materiality and relevance of the same to 
the	users	of	the	financial	statements.	These	are	broadly	
examined hereunder:

Nature of Exception / Deviation Possible Impact on the 
Audit Report / Opinion

The company has not maintained 
records to identify and compile data 
required for reporting under Clause 
3(iii)(a)

• Reporting on Internal 
Financial controls over 
Financial Reporting

Investments made, guarantees 
provided, security given and the terms 
and conditions of the grant of all loans 
and advances in the nature of loans 
and guarantees are prejudicial to the 
company’s interest, there may be 
implications on the main audit report due 
to non-compliance with the following 
SAs:
• Consideration of laws and regulations 
(SA 250)
• Fraud (SA 240)
• Related party transactions (SA 550)

• Modified opinion under 
SA 706

Loans and advances on the basis of 
security have not been properly secured 
and the terms thereof are prejudicial to 
the interests of the company

Disclosure in the audit 
report u/s 143(1) of the 
Act

If the auditor concludes that there are 
loans or advances in the nature of loan 
granted which have fallen due during the 
year have been renewed or extended 
or fresh loans granted to settle the 
overdues of existing loans given to the 
same parties, there may be implications 
on the main audit report, such as 
consideration of fraud risk factors as per 
SA 240

• Modified opinion under 
SA 706

If the auditor concludes that the 
company has granted loans or advances 
in the nature of loans either repayable 
on demand or without specifying any 
terms or period of repayment, there may 
be implications on the main audit report 
due to non-compliance with the following 
SAs:
• Consideration of laws and regulations 
(SA 250)
• Fraud (SA 240)
• Related party transactions (SA 550)

• Modified opinion under 
SA 706

In such cases, it is imperative that the Board’s Report 
contains explanations / comments on every reservation / 
adverse comment in the audit report as per section 134(3)
(f) of the Companies Act, 2013 and that there is no factual 
inconsistency between the two.

CONCLUSION
The above changes have cast onerous reporting 
responsibilities on the auditor for various critical aspects 
of movement of funds as under:
• Evaluating design and operating effectiveness of 
internal	 controls	 around	 specified	 investment	 and	 loan	
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transactions, whether with related parties or otherwise, 
including layering and round-tripping of funds, etc., if any.
•	 Detailed	 analysis	 of	 financing	 transactions,	 including	
advances in the nature of loans.

•	Identifying	sticky	specified	transactions	and	reporting.
Accordingly, it needs to be seen whether an audit remains 
an audit or becomes more of an investigative exercise 
requiring greater forensic skills! 

Commit as many mistakes as possible, remembering only one thing: 
don't commit the same mistake again. And you will be growing

 —  Osho
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DIGITAL WORKPLACE: FINDING THE RIGHT BALANCE

INTRODUCTION
In our previous article we discussed the Digital Workplace, 
its advantages and how the world is moving towards the 
‘New Normal’. In India, we usually adjust to adversities 
very well and when the situation demanded, we quickly 
moved to the Work From Home (WFH) / Remote Working 
scenario. Now, as the restrictions on travel are being lifted, 
we	will	be	back	to	working	from	the	office.	Many	seniors	
with whom we have interacted told us that the remote 
working model was a temporary solution when there 
were restrictions, but it won’t work out in future. These 
statements	have	been	further	affirmed	by	The Future of 
Work Study 2021, released by LinkedIn. It said that one 
in three Indian professionals has burnt out, stressed due 
to remote working.

Remote working started with a bang and saw 
people preparing Dalgona coffee and playing various 
online games! But once travel curbs started to 
get	 relaxed,	 everyone	 started	 going	 back	 to	 office 
and	 people	 started	 explaining	 the	 benefits	 of 
working	 from	 the	 office!	 However,	 reality	 has 
started hitting us again. Those who are travelling daily 
are missing the WFH scenario, because it was not 
the WFH that was bad but it was the lack of a system 
to manage WFH that was telling. That was obviously 
because WFH started unexpectedly and everyone had 
to quickly adjust to so many things – statutory as well 
as internal processes.

When	offices	resumed,	all	 the	backlog	started	piling	up.	
For example, audit documentation has become a bit more 
difficult	considering	that	some	data	is	available	in	physical	
mode and some in soft copies; employees have started 
realising the importance of WFH with the extra time they 
have to spend travelling daily to work; the additional 
expense	they	have	to	 incur	daily	 to	reach	office;	having	
to eat lunch from a box and so on. Employers have also 
realised that giving people the WFH option saves a lot 
of infrastructure cost and the overheads have reduced 
significantly.

IMPORTANCE OF HAVING AN OFFICE
Despite	all	the	benefits	of	remote	working,	the	companies	
and	firms	prefer	working	 from	office	because	 it	used	 to	
be a set process before the pandemic, and that’s the 
only way all of us have worked since we started working. 
People	 are	 explaining	 the	 benefits	 of	 having	 an	 office	
at length and they are correct in many ways. Having an 
office	 in	 itself	 is	a	 luxury.	Many	of	us	have	spent	years	
before	 getting	 into	 our	 dream	 office	 and	many	 are	 still	
burning the midnight oil to ensure that they have an 
office	which	ensures	smooth	functioning	of	work	as	well	
as other features. However, as we are aware, physical 
offices	 also	 have	 their	 own	 limitations	 and	 with	 the	
growth of technology it will be foolish to ignore all the 
added advantages available at our disposal to make the 
Traditional	Office	more	effective.

Through this article, we are trying to emphasise how 
having a Digital Workplace ready simultaneously (though 
we	continue	with	physical	offices)	will	 help	not	only	 the	
employers, but also the employees, and what a Digital 
Workplace can offer with the help of technology. Let us 
look at some practical scenarios:

Scenario 1: Flexibility corresponding to savings in 
time, effort and money
Your	office	is	located	in	the	southern	part	of	a	metro	city.	
Your employee has his residence in the north and visits the 
office	in	the	morning;	he	has	an	important	client	meeting	in	
the	afternoon	in	the	north.	He	travels	to	the	client’s	office	
for the meeting and gets done by early evening. In such 
a case, if you are not prepared with a Digital Workplace 
option for him, he will have to again travel back to the 
office	in	the	south.	This	will	impact	him	in	multiple	ways:	
stress of commuting back and then going back home 
in the evening, the time and effort wasted due to such 
travelling. Correspondingly, the overheads spent on such 
to and fro travel and the per hour cost that you will have 
to bear considering that the employee will lose two hours 
travelling	 during	 office	 hours	 –	 perhaps	 this	may	 pinch	
you to give it (the DW) a serious thought.

SHRADDHA DEDHIA 
Chartered Accountant

JIGAR SHAH
Company Secretary
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If we prepare ourselves by having a Digital Workplace, 
the employees can lead a stress-free life and also save 
on time, effort and money.

Scenario 2: Telephone and zoom meetings correspond 
to savings in time and money
Your client has requested you to arrange a meeting to 
discuss	 some	 plan.	The	 client’s	 office	 is	 in	 some	 other	
part of the city. To kick-start it, you have an initial face-
to-face meeting with the client. However, as we know, 
this generally doesn’t stop at one meeting. You may have 
to catch up quite a number of times to ensure a smooth 
assignment. The client is prepared for some Zoom or 
virtual meetings, considering that you will be charging the 
reimbursements to the client.

Imagine a situation where you have not kept yourself 
ready with virtual meetings in terms of having some virtual 
presentation tools (like Prezi) or a dashboard which 
manages each stage of the assignment and discussion 
(like Trello). The meeting may not be as impactful as it 
would have been in physical mode. At this juncture, you 
are also in a state where you cannot refuse a client a 
Virtual Meeting. Also, a Virtual Meeting means you can 
attend more than one meeting in a limited time as the 
time saved from travelling can accommodate more such 
meetings.

The scenario emphasises how we cannot ignore a face-
to-face meeting when it is absolutely required, but we also 
need to have a Digital Workplace ready to handle such 
situations. Needless to say, this will also help save a lot 
on time and money that you would have otherwise spent 
on every physical meeting.

Scenario 3: Work from office contaminating situations 
when employees need social breaks
We live in a very social country. Often, we have social 
functions to attend or have guests visiting our homes and 
whom we have to attend to. Let’s say your employee has 
a social function to attend at 4 pm for an hour. In case you 
have	 made	 physical	 presence	 at	 the	 office	 mandatory,	
the employee will have to request you for leave or a half 
day off (merely for an hour’s function). This will not only 
impact your work plan for the day but will also affect the 
employee’s leave balance and salary.

Alternatively, if you are ready with a Digital Workplace for 
such	 a	 specific	 situation,	 you	 can	 have	 your	 employee	
work from home till 4 pm, attend the one-hour function 
and then return back to work. This will not only make the 

employee stress-free from commuting, but also save his 
half-day leave. On the other hand, you would not have to 
compromise for the day or half day’s work.

Scenario 4: ‘Workation’ corresponding to employee 
welfare
This may not please everyone. But remember, ‘All work 
and no play, makes Jack a dull boy’. We have a scenario 
where your employees have been planning a vacation for 
a very long time. But the stress of being present physically 
in	office	is	not	letting	them	do	so.	This	is	impacting	their	
mental health and productivity, as a break is a start to a 
more	efficient	environment.

If you have a Digital Workplace ready, you can, in certain 
situations, allow your employees to go on a ‘workation’. 
Though they might have to keep working on the vacation, 
but at least the change in location and atmosphere would 
give them space to breathe. This will not only contribute to 
better	efficiency	but	also	contribute	to	employee’s	welfare	
and mental health management.

Scenario 5: Documents storage and security 
corresponding to threat of data loss
Having	 files	 and	 documents	 was	 a	 mandate	 earlier.	
However, with the Information Technology Act coming into 
force, we have seen a major shift in digital modes of data 
and document storage. We still see people comfortable 
with	 physical	 files,	 invoices	 and	 other	 documents,	 but	
imagine a situation where some natural disasters occur 
(we	have	often	seen	files	getting	damaged	in	floods,	fires,	
etc.). If not damage, there is also a fear of unauthorised 
access	 to	 files	 in	 office	 lockers	 /	 cupboards.	There	 are	
chances of data getting lost or compromised.

A Digital Workplace has the capability to store our data 
on cloud and also restrict the access. You can forget your 
fear of losing data or compromising it. Even if you prefer to 
have	physical	files,	there	is	absolutely	no	harm	in	storing	
the	data	on	the	cloud.	Even	if	a	fire	breaks	out	or	there	are	
floods	and	your	files	are	damaged,	you	will	still	be	able	to	
have	access	to	your	files	on	the	cloud.	Additionally,	with	
the data restriction option, you may ignore your fear of 
data getting leaked due to unauthorised access.

Scenario 6: Hiring / retaining best talent
How many times have we seen the woman who is taking 
care	of	an	entire	office	and	working	diligently,	having	 to	
leave not for professional but for personal reasons such 
as getting married to someone who is staying in another 
city, or whose family has moved to another city? In these 
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cases, we are left with no choice but to bid adieu to the 
hardworking talent. Now, imagine having an active Digital 
Workplace system where you can accommodate the work 
of a dedicated employee on a remote basis and she can 
continue working on existing clients without having to 
actually	leave	the	office.	Since	she	has	already	been	part	
of the system, adjusting to a remote system may not be 
that challenging, and you can retain the right talent instead 
of	finding	another	one	and	teach	/	train	her	from	scratch.	
A similar scenario is possible even when you have to hire 
an employee from a different State or location. In fact, the 
Digital Workplace enables your company to open multiple 
offices	without	actually	having	a	physical	presence	at	all	
these locations.

Hence, it is important to find the right balance
Physical	 offices	 are	 much	 like	 face-to-face	 (F2F)	
conversations. They can never be replaced with technology 
because no technology can replace the comfort of F2F 
conversations. However, technology has changed the 
way we communicate and the entire communication 
system has evolved. While F2F communication is still the 
key, gradually phone calls and now even messages and 
WhatsApp are added to the communication skills. We 
cannot imagine a person with good communication skills 
not being able to communicate via these new systems. 

So much so, that now WhatsApp groups are becoming an 
official	communication	channel	and	most	of	the	decisions	
of	 firms,	 corporates,	 etc.,	 are	 taken	 on	WhatsApp	 and	
people meet very rarely except when issues are complex 
in nature, or it is a periodic meeting.

On the same lines, we do not believe that having an 
actual	physical	office	where	employees	can	work	will	be	
replaced	anytime	soon	with	a	complete	remote	office.	But	
looking at the way technology has changed everything, 
having a Digital Workplace today is as important as 
having a website used to be at the start of this century. As 
per The Future of Work Study 2021 released by LinkedIn, 
as many as 86% of respondents think that hybrid work 
will have a positive impact on their work-life balance. It 
will help them spend equal time on their personal and 
professional goals / lives.

To conclude, we feel that the choice is ours: either resist 
the change until it becomes mandatory and then accept 
it; in doing so, we could lag behind the world. Or simply 
embrace the change and start looking at the endless 
possibilities that technology can offer to maximise the 
advantage	 we	 have	 at	 our	 disposal	 and	 get	 the	 first	
mover’s advantage. While a physical workplace can help 
you stay, a Digital Workplace will help you grow. 

  

Interested firms may email their profile to 
Smita - walunjsmita83@gmail.com

An excellent opportunity for small size 
CA firm to merge with bigger firm:

We are a mid-sized fast-growing CA firm having 
presence in Mumbai & Pune with a team of 60+ 
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Tapan Chakraborty vs. ITO
[TS-644-ITAT-2021 (Kol)]
A.Y.: 2009-10; Date of order: 7th July, 2021
Section: 147

Reassessment made merely on the basis of AIR 
information was quashed as having been made on 
invalid assumption of jurisdiction

FACTS
For the A.Y. 2009-10, the assessee, a transport contractor, 
filed	his	return	of	income	declaring	a	total	income	of	Rs.	
1,85,199 u/s 44AE. Reassessment proceedings were 
commenced on the basis of AIR information that the 
assessee has deposited a sum of Rs. 10,64,200 in his 
savings account which deposit was held by the Revenue 
to be cash credit u/s 68.

In the reasons recorded, the A.O. noticed that the 
assessee has declared business income of Rs. 1,85,199 
and has a savings bank account with Oriental Bank of 
Commerce, perusal of the bank statement whereof shows 
a deposit of Rs. 10,64,200 to be in cash out of the total 
deposits of Rs. 16,11,720.

According to the A.O., the assessee failed to substantiate 
the cash deposit with any supporting evidence and hence 
concluded the amounts to be cash credit u/s 68.

HELD
Quietus of the completed assessments can be disturbed 
only when there is information or evidence / material 
regarding undisclosed income or the A.O. has information 
in his possession showing escapement of income. The 
statutory mandate is that the A.O. must record ‘reason to 
believe’ the escapement of income. The Tribunal observed 
that if adverse information may trigger ‘reason to suspect’, 
then the A.O. has to make reasonable inquiry and collect 
material which would make him believe that there is in fact 

an escapement of income. ‘Reason’ is the link between 
the information and the conclusion. ‘Reason to believe’ 
postulates a foundation based on information and a belief 
based on a reason. After a foundation based on information 
is made, there must still be some reason which should 
warrant the holding of a belief that income chargeable 
to tax has escaped assessment. The Tribunal noted that 
the Supreme Court in M/s Ganga Saran & Sons (P) Ltd. 
vs. 130 ITR 1 (SC) has held that the expression ‘reason 
to believe’ occurring in section 147 is stronger than the 
expression	 ‘is	satisfied’	and	such	 requirement	has	 to	be	
met by the A.O. before he usurps the jurisdiction to reopen 
an assessment. The Tribunal held that the A.O. did not 
meet the conditions precedent in the reasons recorded by 
him and therefore, assumption of jurisdiction by the A.O. 
to reopen is invalid and consequently reopening was held 
to be bad in law and was quashed.

Abeezar Faizullabhoy vs. CIT(A)
[TS-859-ITAT-2021 (Mum)]
A.Y.: 2015-16; Date of order: 1st September, 2021
Section 24

Claim for deduction of interest u/s 24(b) is allowable 
even though assessee had not got possession of 
the house property

FACTS
The assessee purchased a residential house vide a 
registered agreement dated 20th September, 2009 for 
a consideration of Rs. 1,60,89,250. For acquiring the 
property, the assessee took a loan on which interest 
of Rs. 2,69,842 was paid by him during the year under 
consideration. In the return of income the assessee 
claimed deduction of Rs. 2,00,000 u/s 24(b) which was 
declined by the A.O. on the ground that the assessee 
had not taken possession of the property in question.
Aggrieved, the assessee preferred an appeal to the CIT(A) 
who	confirmed	the	action	of	the	A.O.	Still	aggrieved,	the	
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assessee preferred an appeal to the Tribunal.

HELD
The Tribunal on perusal of section 24(b) held that for 
claiming deduction of interest u/s 24(b) there is neither 
any such precondition nor an eligibility criterion prescribed 
that the assessee should have taken possession of the 
property	 purchased	 or	 acquired	 by	 him.	 The	 first	 and	
second provisos to section 24(b) only contemplate an 
innate upper limit of the amount of deduction qua properties 
referred to in section 23(2). These provisos by no means 
jeopardise the entitlement of the assessee to claim 
deduction of interest payable by him on capital borrowed 
for the purposes mentioned in the section, provided the 
property does not fall within the realm of section 23(2).

The view of the CIT(A), viz., that in the absence of 
any control / domain over the property in question the 
assessee would not be in receipt of any income from the 
same, therefore, the fact that allowing deduction u/s 24(b) 
qua the said property would be beyond comprehension 
was held by the Tribunal to be absolutely misconceived 
and divorced of any force of law. It held that the logic 
given by the CIT(A) for declining the claim for deduction 
militates against the mandate of sections 22 to 24.

The Tribunal further held that determination of annual 
value is dependent on the ‘ownership’ of the property, 
irrespective of the fact of whether or not the assessee has 
taken possession. As per the plain literal interpretation 
of section 24(b), there is no bar on an assessee to 
claim deduction of interest payable on a loan taken for 
purchasing a residential property, although the possession 
of the same might not have been vested with him.

The Tribunal set aside the order of the CIT(A) and directed 
the A.O. to allow the assessee’s claim for deduction of Rs. 
2 lakh u/s 24(b).

National Building Construction Corporation 
Ltd. vs. Addl. CIT
[TS-815-ITAT-2021 (Del)]
A.Y.: 2014-15; Date of order: 11th August, 2021
Section: Explanation 2 to section 37(1)

Explanation 2 to section 37(1) is prospective w.e.f. 
A.Y. 2015-16

FACTS
The assessee in its return of income claimed deduction 
of Rs. 5,72,32,442 incurred on account of expenses on 

corporate social responsibility (CSR). It was submitted 
before the A.O. that CSR expenses were incurred 
for the purpose of projecting its business and said 
the expenditure was incurred in accordance with the 
guidelines of the Ministry of Heavy Industry and Public 
Enterprises. It was also submitted that the expenses have 
enhanced the brand image of the company, which in turn 
has had a positive long-term impact on the business of 
the assessee.The A.O. held Explanation 2 to section 
37(1)	to	be	clarificatory	and	consequently	disallowed	the	
claim of the CSR expenses of Rs. 5,72,32,442.

Aggrieved, the assessee preferred an appeal to the 
CIT(A)	who	confirmed	 the	action	of	 the	A.O.	Aggrieved,	
the assessee preferred an appeal to the Tribunal.

HELD
The Tribunal noted that the co-ordinate bench of the 
Tribunal has in the case of Addl. CIT vs. Rites Limited 
[ITA Nos. 6447 and 6448/Del/2017; A.Y. 2013-14] held 
that Explanation 2 to section 37(1) is prospective in 
nature and applies w.e.f. A.Y. 2015-16. It also noted that 
the expenses have been incurred on the direction of the 
relevant Ministry / Government of India and neither the A.O. 
nor the D.R. have rebutted the contention of the assessee 
that expenses have been incurred for enhancing the brand 
image of the company which are wholly and exclusively 
for the purpose of the business of the assessee – but 
both the authorities have disallowed the expenses on the 
ground	that	Explanation	2	is	clarificatory	and	retrospective	
in nature.The Tribunal, following the decision of the co-
ordinate bench, held that Explanation 2 is prospective 
in nature and accordingly CSR expenses incurred in the 
year under consideration cannot be disallowed by invoking 
Explanation 2 to section 37(1). 

This	ground	of	appeal	filed	by	the	assessee	was	allowed.

Anjani Infra vs. DCIT
[TS-825-ITAT-2021 (Surat)]
A.Y.: 2013-14; Date of order: 26th July, 2021
Sections 37, 68, 115BBE

In the case of an assessee who had not undertaken 
any activities except development of flats and 
construction of various housing projects, expenses 
incurred by way of professional fees are allowable 
while computing income offered during survey

FACTS
The	 assessee	 firm	 was	 a	 part	 of	 Shri	 Lavjibhai	 Daliya	
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and Shri Jayantibhai Babaria group on whom search 
action was carried out on 17th July, 2012. In the course 
of the survey action, a partner of the assessee offered 
additional unaccounted income of Rs. 8,00,54,000. In 
the course of assessment proceedings, the A.O. noticed 
that the assessee has debited expenditure of Rs. 8 lakh 
from the income disclosed in the survey. In support of 
the claim, the assessee, in the course of assessment 
proceedings, submitted that the assessee is engaged only 
in the business of building construction and developing 
residential and other housing projects. No other activities or 
investments are carried out or undertaken by the assessee 
firm.	The	disclosure	was	made	 towards	on-money	 in	 the	
business of real estate. The professional fee of Rs. 8 
lakh was paid to their legal consultant. The A.O. treated 
the additional income declared in the survey as deemed 
income of the assessee u/s 68 and disallowed professional 
fees. Aggrieved, the assessee preferred an appeal to the 
CIT(A)	who	confirmed	the	action	of	the	A.O.	The	aggrieved	
assessee then preferred an appeal to the Tribunal.

HELD
The Tribunal observed that the narrow dispute is whether 
the assessee can claim expenses of professional fees 
against additional unaccounted income disclosed 
during the survey. The Tribunal noted that while 
making disclosure of Rs. 8 crores, the partners gave 
the bifurcation of undisclosed income. In the statement 
there is no averment that the assessee will not claim any 
expense. The assessee had not undertaken any other 
activities	except	the	development	of	flats	and	construction	
of various housing projects. On similar facts, in the case 
of DCIT vs. Suyog Corporation [ITA No. 568/Ahd/2012] 
the	Tribunal	 confirmed	 the	order	 of	 the	CIT(A)	 allowing	
expenses against on-money to the assessee who was 
also engaged in similar business activities. A similar view 
was taken in the case of DCIT vs. Jamnadas Muljibhai 
[(2006) 99 TTJ 197 (Rajkot)] by treating on-money as 
business receipt of the assessee.

The Tribunal, considering the decisions of the co-ordinate 
benches and also the fact that professional fees were 
paid	to	the	firm	of	consultants	after	deducting	TDS,	held	
that	there	is	no	justification	in	disallowing	such	expenses.

ACIT (Exemptions) vs. India Habitat Centre
[2021-86-ITR(T) 290 (Del-Trib)]
IT Appeal No. 5779 (Del) of 2017
A.Y.: 2014-15; Date of order: 1st February, 2021

Principle of consistency – Where in earlier years in 

the assessee’s own case the benefit of exemption 
u/s 11 was allowed, the Revenue’s appeal against 
the order of CIT(A) was dismissed, thereby 
upholding the claim of exemption u/s 11, following 
the principle of consistency

FACTS
The assessee-society was registered u/s 12A vide order 
dated 13th	January,	1989.	It	had	satisfied	the	requirements	
of Education, Medical Relief, Environment, Relief of Poor 
and Claim of General Public Utility and thus, its activities 
were charitable as mandated in section 2(15).

The Department had started disputing the nature of 
activities undertaken by the assessee and rejected the 
claim of exemption under sections 11 and 12 read with 
the proviso to section 2(15). As an abundant precaution, 
the assessee started making an alternate claim for 
exemption under the principle of mutuality, it being a 
members’ association.

For the relevant A.Y., the A.O. noted that its activities were 
hybrid, were partly covered by the provisions of section 
11 read with section 2(15) and partly by the principle of 
mutuality. The A.O. denied the exemption u/s 11 and 
under mutuality since separate books of accounts were 
not maintained and income could not be bifurcated under 
the principle of mutuality or otherwise.

Aggrieved, the assessee challenged the assessment 
order before the CIT(A). The CIT(A) relied on the earlier 
decisions of the higher appellate forums in its own case 
and held that the assessee was engaged in charitable 
activities	 and	 granted	 the	 benefit	 of	 exemption	 u/s	 11.	
Aggrieved	 by	 the	 order,	 the	 Revenue	 filed	 an	 appeal	
before the Tribunal.

HELD
The Tribunal observed that a coordinate bench of the 
Tribunal in the assessee’s own case for the A.Y. 2008-09 
had reviewed all the case laws and various decisions on 
this aspect to reach the conclusion that when the society 
was registered as a charitable trust, its income cannot be 
computed on the principle of mutuality but was required to 
be computed under sections 11, 12 and 13. This decision 
was followed by another decision of a co-ordinate bench 
in ITA No. 4212/Del/2012 for the A.Y. 2009-10 in the 
assessee’s own case.

The Tribunal held that the history of the assessee as 
noted in the submissions of the counsel clearly showed 

5
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that all the issues raised in the Departmental appeal 
had been considered and decided in earlier years, 
therefore, the principle of consistency applied to the 
same facts. The Tribunal observed that the facts in the 
relevant assessment year were identical to the facts in 
the earlier years in the assessee’s own case, the fact that 
the assessee was a registered society u/s 12A and that 
the nature of activities and objects of the assessee were 
the same as had been considered in earlier years.
Considering the above background and history of the 
assessee in the light of various orders referred to by its 
counsel during the course of arguments and the Order 
of the ITAT and the Delhi High Court in A.Y. 2012-2013 
in	the	assessee’s	own	case,	the	Tribunal	did	not	find	any	
infirmity	in	the	order	of	the	CIT(A)	in	allowing	the	appeal	of	
the assessee-society and the Departmental appeal was 
accordingly dismissed.

ACIT vs. Narula Educational Trust
[2021-86ITR(T) 365 (Kol-Trib)]
IT(SS) Appeal Nos. 07 to 12 & 42 to 47(Kol) 
of 2020
A.Ys.: 2008-09 to 2013-14; Date of order:  
5th February, 2021

Section 142(2A) – Reference to DVO cannot be 
made by an authority who is not empowered to do 
so – An invalid valuation report of DVO cannot be 
considered as incriminating material – In absence 
of any incriminating material for the unabated 
assessment years, additions cannot be made

FACTS
The assessee was an educational institution operating 
through various institutions. On 13th March, 2014, 
a search action u/s 132(1) was carried out at its 
administrative	office.	During	post-search	operations,	the	
DGIT(Inv) made reference to the Departmental Valuation 
Officer	(DVO)	for	valuing	the	immovable	properties.	The	
DVO reported the value of the properties to be higher 
than the value disclosed by the assessee. Pursuant 
to the provisions of section 153A, an assessment for 
the A.Ys. 2008-09 to 2012-13 was undertaken and the 
A.O. proposed to make an addition based on the report 
of the DVO. The assessee objected to the valuation 
methodology adopted by the DVO; accordingly, the A.O. 
requested the DVO to reconsider the valuation. However, 
as the DVO did not submit the report within the statutory 
time limit of six months, the A.O. proceeded to make an 
addition based on the initial valuation report as called 
upon by the DGIT(Inv).

Before the CIT(A), the assessee raised the point that 
since the DVO did not furnish the report to the A.O. within 
the time limit, hence the reference stood infructuous. 
The CIT(A), exercising his co-terminus powers (as that 
of A.O.), himself made reference to the DVO; however, 
since the DVO did not furnish a reply within the time limit, 
the CIT(A) deleted the addition on the ground that since 
the DVO did not furnish a report, hence the earlier report 
of the DVO [as sought by DGIT(Inv)] stood non-est and 
could not be relied upon by the A.O.

On appeal by the Revenue before the ITAT, the assessee 
argued	 that,	 firstly,	 the	DGIT(Inv)	 had	 no	 power	 at	 that	
point of time to refer to the DVO for valuation, and 
secondly, since there was no incriminating material found 
during the course of the search action, no addition can be 
made as the assessments for these years were unabated.

HELD
The DGIT(Inv) was empowered to make reference 
for valuation to the DVO only after the amendment in 
section 132 made vide the Finance Act, 2017 w.e.f. 1st 
April, 2017 and not prior to it. Thus, the DGIT(Inv) did not 
have jurisdiction to make a reference in the year 2014. 
Accordingly, the impugned additions were directed to be 
deleted relying on the ratio laid down by the Supreme 
Court in the case of Smt. Amiya Bala Paul vs. CIT 
[2003] 262 ITR 407 (SC) where it was held that reference 
to the DVO cannot be made by an authority that is not 
empowered to do so.

It was observed that assessments for the relevant years 
were unabated because no assessments were pending for 
those years before the A.O. as on the date of the search. 
Further, the accounts of the assessee were audited, 
and that neither the search party nor the A.O. pointed 
out any mistake in the correctness or completeness of 
the books. On perusal of the panchnama it was evident 
that the search party did not even visit the educational 
institutions. Thus, the reference made by the DGIT(Inv) 
to the DVO was without any incriminating material that 
was unearthed during the search proceedings. There 
was no whisper of any incriminating material seized 
during the search to justify the addition in these unabated 
assessments other than the invalid valuation report. Such 
invalid valuation report of the DVO cannot be held to be 
incriminating material, since it was not a fallout of any 
incriminating material unearthed during the search to 
suggest any investment in the building which was over and 
above the investment shown by the assessee. Therefore, 
no addition was permissible for unabated assessments 
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unless it was based on relevant incriminating material 
found during the course of search qua the assessee and 
qua the assessment year.

Surbhit Impex
[130 taxmann.com 315]
A.Y.: 2014-15; Date of order: 17th September, 
2021
Section 41(1)

FACTS
The assessee was engaged in the business of trading. 
During the course of assessment proceedings, the A.O. 
noticed that it owed amounts of Rs. 1.25 crores and Rs. 
1.88 crores, respectively, to two Chinese entities and 
which were outstanding. The assessee submitted that 
since the consignment received was not of good quality, 
the payment was not made. The A.O. treated the same as 
ceased liabilities and accordingly made an addition of Rs. 
3.13 crores u/s 41(1). On appeal, the CIT(A) deleted the 
additions. Aggrieved, the Revenue preferred an appeal 
before the Tribunal.

HELD
The Tribunal noted the undisputed position that at the 
relevant point of time, proceedings against the assessee 
for recovery of these amounts were pending before the 
judicial forums and remarked that these amounts could 
not have been said to have ceased to be payable by the 
assessee. The Tribunal further remarked that the very 
basic,	foundational	condition	that	there	has	to	be	benefit	
in respect of such trading liability by way of ‘remission and 
cessation’	was	not	satisfied	in	the	relevant	year,	and	thus	
upheld the CIT(A)’s order.

The Tribunal observed that sometimes Departmental 
appeals	are	filed	without	carefully	 looking	at	undisputed	
basic foundational facts in a routine manner, and remarked 
that the Income-tax Authorities ought to be more careful 
in deciding matters to be pursued in further appeals.

Artheon Battery
[TS-863-ITAT-2021 (Pun)]
A.Y.: 2014-15; Date of order: 7th September, 2021
Section 28(iv)

FACTS
The assessee is engaged in the business of 
manufacturing the complete line of lead-acid batteries, 
serving domestic and export markets as well. The A.O. 
found that the assessee had credited an amount of Rs. 

25.19 crores being waiver of ECB loan amount. The 
assessee submitted that the ECB was availed to acquire 
capital assets and hence was capital in nature. The A.O. 
did not accept the assessee’s submissions and held that 
the amount was taxable u/s 28(iv). On appeal, the CIT(A) 
held the amount to be capital in nature.

Aggrieved, the Revenue preferred an appeal before the 
Tribunal.

HELD
The Tribunal found that the assessee had transferred 
the waiver amount of ECB directly to its capital reserve. 
It referred to the Apex Court ruling in Mahindra & 
Mahindra (404 ITR 1) wherein it was held that ‘in order 
to	invoke	the	provisions	u/s	28(iv)	of	the	Act,	the	benefit	
which is received has to be in some other form rather than 
in the shape of money’. The Tribunal held that the amount 
received as cash receipt due to the waiver of loan cannot 
be taxed under the provisions of section 28(iv), and noted 
that in the instant case the loan amount waived was 
credited to capital reserve. Therefore, it held that the ratio 
of	the	SC	ruling	would	be	applicable	as	the	benefit	was	
received in some form other than in the shape of money. 
The Tribunal upheld the CIT(A)’s order. 

7
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IN THE HIGH COURTS

K. B. BHUJLE
Advocate

Govindrajulu Naidu vs. Principal CIT
[2021] 434 ITR 703 (Bom)
A.Y.: 2014-15; Date of order: 29th April, 2021
The Direct Tax Vivad se Vishwas Act, 2020

Direct Tax Vivad se Vishwas Act – Scope of – 
Meaning of disputed tax – Difference between 
disputed tax and disputed income – Appeal against 
levy of tax pending – Declaration filed under Act 
cannot be rejected on ground that assessee had 
offered an amount for taxation

The	assessee	filed	a	return	of	income	for	the	A.Y.	2014-
15 u/s 139(1) declaring a total income of Rs. 67,55,710. 
The assessment was completed u/s 143(3) assessing 
the income at Rs. 67,66,640. Thereafter, in 2019, a 
survey	action	was	undertaken	at	 the	office	premises	of	
the assessee. However, no incriminating material was 
found. Under pressure, the assessee agreed to offer 
the amount of Rs. 5,76,00,000 allegedly received as his 
income. Later, he retracted from his statement under an 
affidavit	filed	before	respondent	No.	2.	The	assessment	
for the assessment year was reopened by a notice issued 
u/s	148.	The	assessee	filed	a	return	showing	the	amount	
of Rs. 5,76,00,000 as his income and declared a total 
amount of Rs. 6,43,69,719 and on reassessment the total 
amount was assessed at Rs. 6,44,09,400. The assessee 
filed	 an	 appeal	 u/s	 246A	 before	 the	 Commissioner	
(Appeals) and raised the ground that the respondent 
had erred in taxing the amount of Rs. 5,76,00,000 as 
income of the assessee for the relevant assessment year. 
The appeal was pending. During the pendency of the 
appeal, the Direct Tax Vivad se Vishwas Act, 2020 was 
enacted. As required under the provisions of this Act, the 
assessee	filed	a	declaration	 to	 the	designated	authority	
in the prescribed form. The declaration was rejected 
on the online portal without giving an opportunity to the 
assessee observing that there was no disputed tax in the 
case	of	the	declarant,	as	the	declarant	had	himself	filed	a	
return	reflecting	the	income.

The	Bombay	High	Court	allowed	the	writ	petition	filed	by	
the assessee and held as under:

‘i) The Direct Tax Vivad se Vishwas Act, 2020 and the 
rules	 have	 been	 brought	 out	 with	 a	 specific	 purpose,	
object and intention to expedite realisation of locked 
up revenue, providing certain reliefs to assessees who 
opt to apply under the Act. Such an option is available 
only to a few persons. The preamble to the Act provides 
for resolution of disputed tax and matters connected 
therewith or incidental thereto. The emphasis is on 
disputed tax and not on disputed income. The term 
“disputed	tax”	has	been	assigned	specific	definition	in	the	
Act and would have to be appreciated in the context of 
the Act. The disputed tax means an income tax payable 
by assessee under the provisions of the Income-tax Act, 
1961 on the income assessed by the authority and where 
any appeal is pending before the appellate forum on the 
specified	date,	against	any	order	relating	to	tax	payable	
under the Income-tax Act. It does not presumably ascribe 
any	 qualification	 to	 the	 matter	 /	 appeal	 except	 that	 it	
should	concern	the	Income-tax	Act.	Further	the	definition	
of “dispute” as appearing under Rule 2(b) of the Direct 
Tax Vivad se Vishwas Rules, 2020 shows that “dispute” 
means an appeal or writ petition or special leave petition 
by the declarant before the appellate forum. “Disputed 
income”	has	also	been	defined	under	clause	(g)	of	section	
2(1) to mean the whole or so much of the total income as 
is relatable to disputed tax.

ii) The scheme of the 2020 Act does not make any 
distinction and categorise the appeals. The Act does not 
go into the ground of appeal.

iii) The Department did not dispute that an appeal had 
been	 filed	 by	 the	 assessee	before	 the	 appellate	 forum.	
There existed a dispute as referred to under the 2020 
Act and the Rules. In such a scenario, the Department’s 
contention that the assessee had offered the income and 
as such the tax thereon could not be considered disputed 

1

PART A IREPORTED CASES



59BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 843 (2021) 53  BCAJ

2

tax, would not align itself with the object and the purpose 
underlying the bringing in of the 2020 Act. The rejection of 
the declaration under the 2020 Act was not valid.’

Bharat Bhushan Jindal vs. Principal CIT
[2021] 436 ITR 102 (Del)
A.Y.: 2011-12; Date of order: 26th April, 2021
Direct Tax Vivad se Vishwas Act, 2020

Direct Tax Vivad se Vishwas Act, 2020 – Condition 
precedent for making declaration – Application 
should be pending on 31st January, 2020 from 
order dismissed ‘in limine’ – Appeal to Appellate 
Tribunal – Appeal dismissed based on mistake 
on 22nd June, 2018 – Tribunal rectifying order and 
passing fresh order restoring appeal on 11th May, 
2020 – Order passed by Tribunal on 22nd June, 2018 
was ‘in limine’ – Appeal pending on 31st January, 
2020

For the A.Y. 2011-12, the A.O. passed the assessment 
order on 21st March, 2014 increasing the taxable income 
considerably. The assessee preferred an appeal before 
the Commissioner (Appeals), which was allowed on 
29th	 January,	 2016.	 The	 Revenue	 filed	 an	 appeal	 on	
10th March, 2016 before the Tribunal. The appeal was, 
however, dismissed by the Tribunal on 22nd June, 2018, 
based on a mistaken belief that in the earlier assessment 
years it had taken a view against the Revenue and in 
the favour of the assessee. This obvious mistake, once 
brought to the notice of the Tribunal, via a miscellaneous 
application	preferred	by	the	Revenue,	was	rectified	by	an	
order dated 11th May, 2020. The miscellaneous application 
was	 filed	 before	 the	 specified	 date,	 i.e.,	 31st January, 
2020. As per the information available on the Tribunal’s 
portal,	 the	 miscellaneous	 application	 was	 filed	 on	 13th 
November, 2018. The Tribunal, realising the mistake that 
had been made, recalled its order dated 22nd June, 2018 
and restored the Revenue’s appeal and directed that the 
appeal be heard afresh. As a matter of fact, the Tribunal 
fixed	the	date	of	hearing,	via	the	very	same	order,	in	the	
appeal on 6th	July,	2020.	The	assessee	filed	Forms	1	and	
2 with the designated authority under the Direct Tax Vivad 
se	Vishwas	Act,	2020	in	the	first	instance	on	21st March, 
2020.	The	assessee	filed	revised	Forms	1	and	2,	on	27th 
January, 2021, and thereafter on 20th March, 2021. In the 
interregnum,	both	sets	of	Forms	1	and	2,	which	were	filed	
on 21st March, 2020 and 27th January, 2021, were rejected.

The	Delhi	High	Court	allowed	the	writ	petition	filed	by	the	
assessee and held as under:

‘i) A careful perusal of the order dated 22nd June, 2018 
would show that the Revenue’s appeal was dismissed at 
the threshold, based on a mistaken impression that the 
Tribunal had taken a view against the Revenue. Circular 
No.	21	of	2020	[(2020)	429	ITR	(St.)	1]	requires	fulfilment	
of two prerequisites for an appeal to be construed as 
pending	 on	 the	 specified	 date	 (i.e.,	 31st January, 2020) 
in terms of the provisions of the 2020 Act. First, the 
miscellaneous application should be pending on the 
specified	 date,	 i.e.,	 31st January, 2020. Second, the 
miscellaneous application should relate to an appeal 
which had been dismissed “in limine” before 31st January, 
2020.

ii) There was no dispute that the miscellaneous application 
was	 filed	 and	was	 pending	 on	 the	 specified	 date,	 i.	 e.,	
31st January, 2020. As regards the second aspect, the 
order of the Tribunal dated 22nd June, 2018 could only 
be construed as an order that dismissed the Revenue’s 
appeal “in limine”. The Revenue’s appeal was pending on 
the	specified,	date,	i.	e.,	31st January, 2020. The order of 
rejection was not valid.’

L-Cube Innovative Solutions P. Ltd. vs. CIT
[2021] 435 ITR 566 (Mad)
A.Y.: 2006-07; Date of order: 5th February, 2021
Ss. 10B, 139(5), 154, 264 of ITA, 1961

Exemption u/s 10B – Export of computer software 
– Assessee omitting to claim exemption in return 
– Rectification of mistake – Revision – Rejection 
of rectification application and revision petition on 
ground of delay in filing revised return – Unjustified 
– Assessee entitled to benefit

The assessee provided software services and was 
entitled	to	the	benefit	u/s	10B.	It	failed	to	claim	this	benefit	
in	its	return	of	income	filed	u/s	139	for	the	A.Y.	2006-07.	
The assessee received the intimation dated 28th March, 
2018 u/s 143(1) on 18th May, 2008. Since the time limit 
for	filing	a	revised	return	u/s	139(5)	had	expired	on	31st 
March,	 2008,	 it	 filed	 a	 rectification	 application	 before	
the A.O. u/s 154. The A.O. rejected the application and 
held that if there was any mistake found in the return the 
assessee	ought	to	have	filed	a	revised	return	on	or	before	
31st March, 2008. Against this rejection, the assessee 
filed	a	first	revision	petition	u/s	264	which	was	rejected;	a	
second	revision	petition	filed	was	also	rejected.

The	 assessee	 then	 filed	 a	 writ	 petition	 challenging	 the	
rejection of the claim for deduction. The Madras High 

3



60 BOMBAY CHARTERED ACCOUNTANT JOURNAL  OCTOBER 2021

844 (2021) 53  BCAJ 

Court allowed the writ petition and held as under:

‘i)	 The	 rejection	 of	 the	 revision	 application	 filed	 by	 the	
assessee	u/s	264	was	not	justified	as	the	Officers	acting	
under the Income-tax Department were duty-bound to 
extend	 the	 substantive	 benefits	 that	 were	 legitimately	
available to the assessee.

ii)	The	rejection	of	the	application	for	rectification	by	the	
A.O.	 u/s	 154	 was	 unjustified,	 since	 the	 assessee	 was	
entitled	to	the	substantive	benefits	u/s	10B	and	the	delay,	
if any, was attributed on account of the system. Even if the 
intimation dated 28th March, 2008 was despatched on the 
same day after it was signed, in all likelihood it could not 
have been received by the assessee on 31st March, 2008 
to	file	a	revised	return	on	time.	Therefore,	the	assessee	
was	entitled	to	rectification	u/s	154.’

A.P. Oree (Kartha) [Estate of A.R. Pandurangan 
(HUF)] vs. ITO
[2021] 436 ITR 3 (Mad)
A.Y.: 2008-09; Date of order: 2nd June, 2021
Ss. 54F, 148, 171 of ITA, 1961

HUF – Partition – Scope of section 171 – Section 
171 applicable only where Hindu Family is 
already assessed as HUF – Deceased father 
of assessees not assessed as karta of HUF 
when alive – Inherited property shared under 
orally recorded memorandum by legal heirs – 
Proportionate consideration out of sale thereof 
declared in returns filed by legal heirs in individual 
capacity and exemption u/s 54F allowed by A.O. 
– Reassessment to tax capital gains in hands of 
karta – Unsustainable

The assessee was one of the four legal heirs of the 
deceased ARP. Part of the inherited agricultural land 
was sold without physical division. The share of each 
heir was orally divided between them under a 
memorandum of oral recording and the sale proceeds 
were distributed in proportion with their respective 
shares in the land and the balance portion of the land 
continued to remain in their names without physical 
division.	For	 the	A.Y.	2008-09,	 they	filed	 their	 returns	of	
income as individuals and claimed exemption from levy 
of tax on capital gains u/s 54F which was allowed by the 
A.O. On the ground that there was no physical division 
of the property, that the memorandum recording oral 
partition did not amount to partition u/s 171, and that 
therefore the capital gains was to be assessed in the 

hands of the estate of the deceased ARP (HUF) and the 
exemption allowed u/s 54F was contrary to section 171, 
notice was issued u/s 148 to the estate of ARP (HUF) 
and a consequential order was passed in the name of the 
assessee as karta.

The	 assessee	 filed	 a	 writ	 petition	 and	 challenged	 the	
notice u/s 148 and the order. The Madras High Court 
allowed the writ petition and held as under:

‘i) Section 171 makes it clear that it is applicable only 
where a Hindu family is already assessed as a Hindu 
undivided family. Otherwise, there is no meaning to the 
expression “hitherto” in section 171(1).

ii) During the lifetime of ARP, the deceased father of 
the assessees, the family was not assessed as a Hindu 
undivided family. It was only where there was a prior 
assessment as a Hindu undivided family and during 
the course of assessment u/s 143 or section 144 it was 
claimed by or on behalf of a member of such family which 
was assessed as a Hindu undivided family that there was 
a partition whether total or partial among the members of 
such family, that the A.O. should make an Inquiry after 
giving notice of inquiry to all the members. Where no such 
claim was made, the question of making inquiry by an 
A.O. did not arise and only in such circumstances would 
the	definition	of	 “partition”	 in	Explanation	 to	section	171	
be	attracted.	The	definition	could	not	be	read	in	isolation.	
Where a Hindu family was never assessed as a Hindu 
undivided family, section 171 would not apply even when 
there was a division or partition of property which did not 
fall	within	the	definition.

iii) The notice issued u/s 148 to the estate of ARP (HUF) 
coparceners and the consequential order issued in the 
name of the assessee as the karta were unsustainable.’

Durr India Private Limited vs. ACIT
[2021] 436 ITR 111 (Mad)
A.Ys.: 2009-10 to 2011-12; Date of order: 
27th May, 2020
Ss. 92CA(4), 143(3), 144C of ITA, 1961

International transactions – Draft assessment 
order – Procedure to be followed – Mandatory – 
Tribunal in appeal from final assessment order 
remanding matter to Assistant Commissioner / 
TPO – A.O. straightaway passing final order – Not 
valid – A.O. bound to have passed draft order first 
– Order quashed and matter remanded

4
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For the A.Y. 2009-10, pursuant to the report of the Transfer 
Pricing	 Officer,	 the	 Assistant	 Commissioner	 passed	 a	
draft assessment order against which the assessee 
filed	 an	 application	 before	 the	 Dispute	 Resolution	
Panel u/s 144C. Pursuant to the order of the Dispute 
Resolution Panel, the Assistant Commissioner passed an 
assessment order u/s 144C read with section 143(3). On 
appeal to the Tribunal, the Tribunal remanded the case 
back to the Assistant Commissioner / Transfer Pricing 
Officer.	Thereafter,	pursuant	to	the	order	of	the	Transfer	
Pricing	Officer	on	remand	by	the	Tribunal,	 the	Assistant	
Commissioner	passed	the	final	order.

The	 assessee	 filed	 a	writ	 petition	 contending	 that	 such	
final	 order	 being	 not	 preceded	 by	 a	 draft	 assessment	
order was without jurisdiction. The Madras High Court 
allowed the writ petition and held as under:

‘i) When the law mandated a particular thing to be done in 
a particular manner, it had to be done in that manner. The 
final	assessment	order	u/s	144C	read	with	section	143(3)	
had been passed without jurisdiction.

ii) Once the case was remitted back to the Assistant 
Commissioner	 /	 Transfer	 Pricing	 Officer,	 it	 was 
incumbent on their part to have passed a draft 
assessment order u/s 143(3) read with section 92CA(4) 
and section 144C(1). They could not bypass the statutory 
safeguards prescribed under the Act and deny the 
assessee	the	right	to	file	an	application	before	the	Dispute	
Resolution Panel.

iii)	The	final	order	is	quashed	and	the	case	remitted	back	
to the Assistant Commissioner to pass a draft assessment 
order.’

J. Manoharakumari vs. TRO
[2021] 436 ITR 42 (Mad)
Date of order: 21st April, 2021
Ss. 226, 281 of ITA, 1961

Recovery of tax – Attachment of property – Transfer 
void against the Revenue – Death of seller before 
executing sale of house property under agreement 
– Supreme Court directing seller’s heirs to execute 
sale – Attachment of property for recovery of 
income tax due from firms in which heirs were 
partners for periods subsequent to sale agreement 
– TRO cannot declare transfer void – Non-release 
of registered sale deed by sub-registrar – Not 
justified

The petitioner, on payment of advance, entered into a 
sale agreement in respect of the house property (family 
property) with one JP, the mother of the third and fourth 
respondents, A and S, who were minors at the time of 
execution of the sale agreement. However, JP refused 
to execute the sale deed. During the pendency of the 
suit	 filed	 by	 the	 petitioner	 in	 the	Additional	 District	 and	
Sessions Court, JP died and A and S, who by then had 
attained	 majority,	 were	 impleaded	 in	 the	 suit	 filed	 to	
execute the sale receiving the balance consideration. On 
dismissal	of	the	suit,	the	petitioner	filed	an	appeal	before	
the High Court which directed A and S to refund the 
advance received by JP. The Supreme Court allowed the 
special	 leave	 petition	 filed	 by	 the	 petitioner.	Thereafter,	
the	petitioner	filed	a	petition	before	the	Additional	District	
and Sessions Court. When A and S failed to execute 
the sale deed in terms of the sale agreement dated 30th 
June, 1994 and the order dated 31st March, 2017 of the 
Supreme Court in the special leave petition, the Additional 
District Judge executed the sale deed in favour of the 
petitioner on 29th June, 2018 and presented it before the 
Sub-Registrar for registration.

The petitioner was informed through a communication 
that the property in question was attached for recovery 
of arrears of tax due to the Income-tax Department from 
the	firms	in	which	S	and	her	husband	were	partners	and,	
therefore,	the	petitioner	should	obtain	a	certificate	to	the	
effect that there were no tax dues in respect of the said 
property	from	the	Tax	Recovery	Officer	of	the	Income-tax	
Department.	 The	 Tax	 Recovery	 Officer	 took	 the	 stand	
that the purported sale deed executed by the Court was 
contrary to section 281, that a copy of the attachment 
order	was	served	on	the	office	of	the	Sub-Registrar	and	
an entry of encumbrance in respect of the property was 
also entered, that the petitioner could not perfect the title 
over the property, and that the Sub-Registrar could not 
release the registered sale deed in favour of the petitioner 
unless the tax arrears were cleared.

The	Madras	High	Court	allowed	the	writ	petition	filed	by	
the petitioner and held as under:

‘i) Section 281 applies only to a situation where an 
assessee during the pendency of any proceeding under 
the Act, or after completion thereof, but before the service 
of a notice under rule 2 of the Second Schedule, creates 
a charge on, or parts with the possession (by way of 
sale, mortgage, gift, exchange or any other mode of 
transfer whatsoever) of any of his assets in favour of 
any other person. Only such charge or transfer is void 
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as against any claim in respect of any tax or any other 
sum payable by the assessee as a result of completion of 
such proceedings or otherwise. According to the proviso 
to section 281 such charge or transfer shall not be void if it 
is made (i) for adequate consideration and without notice 
of the pendency of such proceeding or, as the case may 
be, without notice of such tax or other sum payable by the 
assessee; or (ii) with the previous permission of the A.O.

ii) Admittedly, the transfer of the property was on account 
of	the	final	culmination	of	the	litigation	by	the	order	of	the	
Supreme Court. There was only a delay in the execution of 
the sale deed due to the pendency of the proceedings as 
the third and fourth respondent’s mother (since deceased) 
declined to execute the sale deed under the sale 
agreement dated 30th June, 1994. The third and the fourth 
respondents, A and S, who were minors at the time of 
execution of the sale agreement on 30th June, 1994, ought 
to have executed the sale deed in favour of the petitioner. 
The subsequent tax liability of the fourth respondent and 
her husband for the A.Ys. 2012-13 and 2013-14 could not 
be to the disadvantage of the petitioner, since the petitioner 
had been diligently litigating since 2004. Therefore, the 
benefit	 of	 the	 decree	 in	 a	 contested	 suit	 could	 not	 be	
denied merely because the seller or one of the persons 
had	 incurred	 subsequent	 tax	 liability.	 The	 benefit	 of	 a	
decree would date back to the date of the suit. Therefore, 
the communication dated 6th July, 2018 which required the 
petitioner to obtain clearance could not be countenanced.

iii)	The	tax	liability	of	the	firms	of	which	S	and	her	husband	
were partners arose subsequent to the commitment in the 
sale agreement dated 30th June, 1994. The Sub-Registrar 
is directed to release the sale deed dated 29th June, 2018 
and to cancel all the encumbrances recorded against the 
property	 in	respect	of	 the	tax	arrears	of	 the	firms	of	 the	
fourth respondent S and her husband.’

Principal CIT vs. Kal Comm. Private Ltd.
[2021] 436 ITR 66 (Mad)
A.Ys.: 2009-10 to 2011-12; Date of order: 
26th April, 2021
S. 199 of ITA, 1961

TDS – Credit for tax deducted at source – Effect 
of section 199 – Assessee acting as collection 
agent for television network – Subscription 
charges collected from cable operators and paid 
to television network – Amounts routed through 
assessee’s accounts – Assessee entitled to credit 
for tax deducted at source on such amounts

The assessee acted as the collection agent of a television 
network and collected the subscription charges and the 
invoices, raised in the name of the assessee on the 
subscription income from the pay channels during the 
relevant year, and remitted them to the network. For the 
A.Ys. 2009-10, 2010-11 and 2011-12 the assessee was 
denied credit for the tax deducted at source on such 
amounts.

The Tribunal allowed the claim for credit of the tax 
deducted at source.

On appeal by the Revenue, the Madras High Court upheld 
the decision of the Tribunal and held as under:

‘i) Under section 199(2), credit for tax deducted at source 
can be allowed only when the corresponding income is 
offered for taxation in the year in which such tax deducted 
at source is claimed and deduction of tax at source was 
allowed without the corresponding income being declared 
in	the	profit	and	loss	account.

ii) On a perusal of the agreement dated 14th October, 
2002 entered into between the television network and the 
assessee,	it	is	clear	that	the	assessee	was	entitled	to	a	fixed	
commission on the collection amount from the network. The 
agreement was entered into much prior to the A.Ys. 2009-
10, 2010-11 and 2011-12. All these collection charges had 
been credited to the account “subscription charges” as 
and when they were billed and this account was debited 
at	 the	end	of	 the	 financial	 year	when	 the	 sum	was	paid	
back to the network. Therefore, the amounts in question 
had been routed through the accounts maintained by the 
assessee, which formed part of the balance sheet and, in 
turn,	formed	part	of	the	profit	and	loss	account.	Therefore,	
the amount received by the assessee was the collection 
of subscription charges on behalf of the principal, viz., the 
television network and did not partake of the character of 
income chargeable to tax in its hands.

iii) In the assessee’s case, the income chargeable to tax 
was only the commission income and interest income. 
Therefore, the subscription charges collected on behalf 
of the television network was chargeable as income only 
in the hands of the network and did not partake of the 
character of any expenditure, revenue or capital in the 
hands of the assessee. Merely because the income had 
been offered and processed in the hands of the network, 
credit for tax deducted in the name of the assessee could 
not be denied. The assessee was entitled to credit for the 
tax deducted at source.’

7
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AJAY R. SINGH
Advocate

Haren Textiles Private Limited vs. Pr. CIT 4 & 
Ors.
[Writ Petition No. 1100 of 2021; Date of order: 
8th September, 2021 (Bombay High Court)]

Immunity u/s 270AA – No bar or prohibition against 
the assessee challenging an order passed by the 
A.O. rejecting its application made under sub-
section 1 of section 270 AA – Application u/s 264 
against rejection of such application maintainable

The petitioner, engaged in the business of manufacturing 
and selling fabrics and a trading member of the National 
Stock	Exchange,	 filed	 its	 return	 for	 the	A.Y.	 2017-2018	
on 31st October, 2017 declaring a total income of Rs. 
2,27,11,320. The A.O. initiated scrutiny assessment by 
issuing statutory notices under sections 143(2) and 142(1) 
of the Act. He passed an assessment order dated 19th 
December, 2019 u/s 143(3) determining the total income 
of the petitioner at Rs. 7,41,84,730. He determined book 
profit	 under	 the	 provisions	 of	 section	 115(JB)	 at	 Rs.	
2,19,33,505. Following this, the A.O. issued a demand 
notice dated 19th December, 2019 u/s 156 raising a 
demand of Rs. 1,80,14,619. The petitioner noted that the 
A.O. had not correctly allowed the Minimum Alternate 
Tax (MAT) credit available to it while determining the tax 
liability.	 Hence	 it	 filed	 an	 application	 dated	 6th January, 
2020	 u/s	 154	 seeking	 rectification	 of	 the	 assessment	
order. The A.O. accepted the submission of the petitioner 
and granted the MAT credit available and issued a revised 
Computation Sheet dated 14th January, 2020 determining 
the correct amount of tax liability of the petitioner. He also 
issued a revised notice of demand dated 14th January, 
2020 u/s 156 raising a demand of Rs. 57,356 payable 
within 30 days from the service of the said notice.

The petitioner accepted the order passed by the A.O. u/s 
154 and on 29th January, 2020 paid fully the tax demand 
of Rs. 57,356. Thereafter, on 30th	 January,	2020	 it	 filed	
an application u/s 270AA in the prescribed Form No. 68 
before the A.O. seeking immunity from penalty, etc. This 
application was rejected by the A.O. by an order dated 
28th February, 2020. Aggrieved by this order, the petitioner 
filed	an	application	dated	18th December, 2020 before the 
Pr. CIT under the provisions of section 264. The Pr. CIT 
rejected this application on the ground that sub-section 

6	 of	 section	 270AA	 specifically	 prohibits	 revisionary	
proceedings u/s 264 against the order passed by the A.O. 
u/s 270AA(4). This order was challenged by the petitioner 
before the High Court.

The Court observed that under sub-section 6 of section 
270AA, no appeal under section 246(A) or an application 
for revision u/s 264 shall be admissible against the order 
of assessment or reassessment referred to in clause (a) 
of sub-section 1, in a case where an order under sub-
section 4 has been made accepting the application. This 
only means that when an assessee makes an application 
under sub-section 1 of section 270AA and such an 
application has been accepted under sub-section 4 of 
section	 270AA,	 the	 assessee	 cannot	 file	 an	 appeal	 u/s	
246(A) or an application for revision u/s 264 against the 
order of assessment or reassessment passed under sub-
section 3 of section 143 or section 147. This does not 
provide for any bar or prohibition against the assessee 
challenging an order passed by the A.O. rejecting 
its application made under sub-section 1 of section 
270AA. The application before the Pr. CIT was an order 
challenging an order of rejection passed by the A.O. of an 
application	filed	by	the	petitioner	under	sub-section	1	of	
section 270AA seeking grant of immunity from imposition 
of penalty and initiation of proceedings under sub-section 
276C or section 277CC.

Therefore, the Pr. CIT was not correct in rejecting the 
application on the ground that there is a bar under sub-
section	 6	 of	 section	 270AA	 in	 filing	 such	 application.	
The impugned order was set aside and the matter was 
remanded back to the Pr. CIT to consider de novo.

Palak Khatuja, W/o Vinod Khatuja vs. Union of 
India
[Writ Petition (T) No. 149 of 2021; date of order: 
23rd August, 2021 (Chhattisgarh High Court)]

Section 148 read with section 148-A – Notice 
u/s 148 issued post 1st April, 2021 – Conditional 
legislation – The Notifications dated 31st March, 
2021 and 27th April, 2021 whereby the application 
of section 148, which was originally existing 
before the amendment was deferred, meaning the 
reassessment mechanism as prevalent prior to 31st 

1

2
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for A.Y. 2015-16 on 30th June, 2021. The grievance of the 
petitioners was that the notice of like nature could have 
been issued till the cut-off date of 30th March, 2021 as 
subsequent thereto the new section 148A intervened 
before the issuance of notice directly u/s 148. The Finance 
Act,	2021	was	Notified	on	28th March, 2021 which purports 
that	sections	2	to	88	shall	come	into	force	on	the	first	day	
of April, 2021 and sections 108 to 123 shall come into 
force	 on	 such	 date	 as	 the	Central	Government	 notifies	
in	the	Official	Gazette.	The	relevant	part	wherein	section	
148A is enveloped is covered u/s 42 of the Finance Act, 
2021. By introduction of section 148A, it was mandated 
that the A.O. before issuing any notice u/s 148 shall 
conduct an inquiry, if required, with the prior approval of 
the	 specified	 authority,	 provide	 an	 opportunity	 of	 being	
heard, serve a show cause notice and prescribe the time. 
The question raised for consideration was whether, with 
the promulgation of the Act on the 1st day of April, 2021, 
the notice directly issued u/s 148 on 30th June, 2021 is 
valid or not as the bar of 148A was created by insertion of 
the section on 1st April, 2021.

The Court further observed that on account of the 
pandemic, Parliament had enacted the Taxation & Other 
Laws (Relaxation & Amendment of Certain Provisions) 
Act,	2020.	In	the	Act,	any	time	limit	specified,	prescribed	
or	notified	between	20th March, 2020 and 31st December, 
2021 or any other date thereafter, after December, 
2021, gave the Central Government the power to notify. 
The necessity occurred because of the Covid 
pandemic lockdown in the backdrop of the fact that 
few	 of	 the	 assessees	 could	 not	 file	 their	 returns. 
Likewise,	since	the	offices	were	closed,	the	Department	
also could not perform the statutory duty under the 
Income-tax Act. Considering the complexity, the 
Parliament thought it proper to delegate to the Ministry of 
Finance the date of applicability of the amended section. 
The delegation is not a self-contained and complete Act 
and	was	only	made	in	the	interest	of	flexibility	and	smooth	
working of the Act, and the delegation therefore was a 
practical necessity. The Ministry of Finance having been 
delegated with such power, this delegation can always 
be considered to be a sound basis for administrative 
efficiency	and	 it	does	not	by	 itself	amount	 to	abdication	
of power.

Reading	 both	 the	 Notifications,	 dated	 31st March and 
27th April, 2021, whereby the application of section 148 
which was originally existing before the amendment 
was deferred, meant thereby that the reassessment 
mechanism as prevalent prior to 31st March, 2021 was 

March, 2021 was saved by the Notification

The	 petitioners	 filed	 their	 income	 tax	 return	 for	 A.Y.	
2015-16 and F.Y. 2014-15. Subsequently, on the basis of 
some information available, an initial scrutiny was done; 
however, no concealment was found but again a notice 
u/s 148 was issued. It was submitted that on 30th June, 
2021 when the notice u/s 148 was issued, the power to 
issue the notice was preceded by a new provision of law 
and thereby section 148 is to be read with section 148A. 
It was contended that as per the amended Finance Act, 
2021, which was published in the Gazette on 28th March, 
2021,	sections	2	 to	88	were	notified	 to	come	 into	 force	
on	 the	 first	 day	 of	April,	 2021	 and	 accordingly	 the	 new	
section 148A was inserted which prescribed that before 
issuing the notice u/s 148, the A.O. was bound to conduct 
an inquiry giving an opportunity of hearing to the assessee 
with	 the	 prior	 approval	 of	 the	 specified	 authority	 and	 a	
show cause notice in detail was necessary specifying a 
particular date for hearing.

It was further submitted that since the operation of section 
148A came into effect on 1st April, 2021, as such, the notice 
issued to the petitioner on 30th June, 2021 u/s 148, without 
following the procedure u/s 148A, that is, without giving 
an opportunity of hearing, would be illegal and contrary to 
the provisions of section 148A and it cannot be sustained. 
It was further submitted that although the Revenue has 
placed	 reliance	 on	 a	 certain	Notification	 of	 the	Ministry	
of Finance, but when the law has been enacted by the 
Parliament	then	in	such	a	case	the	Notification	issued	by	
the Ministry of Finance would not override even to extend 
the period of operation of the section of the old Act of 
section 148. It was therefore submitted that the impugned 
notice is illegal and is liable to be quashed.

On its part, the Revenue contended that because of the 
pandemic and lockdown of all activities, including the 
normal	 working	 of	 the	 office,	 a	 lot	 of	 people	 could	 not	
file	 their	 returns	 and	 submit	 the	 necessary	 papers.	As	
such, the Ministry of Finance, in exercise of its power 
under	 the	 Finance	Act,	 issued	 the	Notification	whereby	
the application of the old provisions of section 148 was 
extended initially up to 30th April, 2021 and thereafter up 
to the 30th day of June, 2021. Therefore, the notice dated 
30th June, 2021 would be within the ambit of the power 
of the Department in the extended time of its operation 
till 30th June, 2021. Thus, the notice u/s 148 is legal and 
valid.

The Court observed that the notice u/s 148 was issued 
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saved	 by	 the	 Notification.	 The	 Notification	 is	 made	 by	
the Ministry of Finance, Central Government considering 
the fact of lockdown all over India and it can be always 
assumed that the deferment of the application of section 
148A was done in a controlled way. It is a settled 
proposition	 that	 any	 modification	 of	 the	 Executive’s	
decision implies a certain amount of discretion and has 
to be exercised with the help of the legislative policy of 
the Act and cannot travel beyond it and run counter to it, 
or change the essential features, the identity, structure or 
the policy of the Act. Therefore, the legislative delegation 
exercised	by	 the	Central	Government	 by	Notification	 to	
uphold the mechanism as it prevailed prior to March, 
2021	is	not	in	conflict	with	any	Act	and	Notification	by	the	
Executive, i.e., the Ministry of Finance, and would be a 
part of legislative function.

The Court relied on the principle as laid down in the case 
of A.K. Roy vs. Union of India reported in AIR 1982 SC 
710, wherein the Supreme Court held that the Constitution 
(Forty-Fourth) Amendment Act, 1978, which conferred 
power on the Executive to bring the provisions of that 
Act into force did not suffer from excessive delegation of 
legislative power. The Court observed that the power to 
issue	a	Notification	for	bringing	into	force	the	provisions	
of a constitutional amendment is not a constituent power, 
because it does not carry with it the power to amend the 
Constitution in any manner. Likewise, in this case, by the 
delegation to the Executive of the power to the Central 
Government to specify the date by way of relaxation of 
time limit, the main purpose of the Finance Act is not 
defeated. Therefore, it would be a conditional legislation. 
The Legislature has declared the Act and has given the 

power to the Executive to extend its implementation 
by	 way	 of	 Notification.	 The	 Legislature	 has	 resorted	 to	
conditional legislation to give the power to the Executive to 
decide under what circumstances the law should become 
operative or when the operation should be extended and 
this would be covered by the doctrine of the conditional 
legislation.

Thus,	 by	 the	 aforesaid	 Notifications,	 the	 operation	 of	
section 148 was extended, and thereby deferment of 
section 148A was done by the Ministry of Finance by way 
of conditional legislation in the peculiar circumstances 
which arose during the pandemic and lockdown and the 
Central Government cannot be said to have encroached 
upon the turf of Parliament.

By	 effect	 of	 such	 Notification,	 the	 individual	 identity	 of	
section 148, which was prevailing prior to the amendment 
and insertion of section 148A, was insulated and saved 
till 30th June, 2021.

Considering	the	situation	for	the	benefit	of	the	assessee	
and to facilitate individuals to come out of the woods, 
the time limit framed under the IT Act was extended. 
Likewise, certain rights which were reserved in favour 
of the Department were also preserved and extended at 
parity. Consequently, the provisions of section 148 which 
were prevailing prior to the amendment of the Finance 
Act, 2021 were also extended. The power to issue notice 
u/s 148 which was there prior to the amendment was 
also saved and the time was extended. As a result, the 
notice issued on 30th June, 2021 would also be saved. 
The petitions were dismissed accordingly. 
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1.2 None of the assessee banks amongst the appellants 
maintained separate accounts for the investments made 
in bonds, securities and shares wherefrom the tax-free 
income is earned so that disallowances could be limited 
to the actual expenditure incurred by the assessee.

1.3 In the absence of separate accounts for investments 
which earned tax-free income, the A.O. made 
proportionate disallowance of interest attributable to the 
funds invested to earn tax-free income. The A.O. worked 
out proportionate disallowance by referring to the average 
cost of deposit for the relevant year. The CIT(A) had 
concurred with the A.O.’s view.
 
1.4 The ITAT in the assessee’s appeal against the CIT(A), 
considered	 the	 absence	 of	 separate	 identifiable	 funds	
utilised by the assessee for making investments in tax-
free bonds and shares but found that the assessee bank 
was having indivisible business and considering their 
nature of business, the investments made in tax-free 
bonds and in shares would therefore be in the nature of 
stock-in-trade. The ITAT then noticed that the assessee 
bank was having surplus funds and reserves from which 
investments could be made. Accordingly, it accepted the 
assessee’s case that investments were not made out of 
interest- or cost-bearing funds alone. In consequence, it 
was held by the ITAT that disallowance u/s 14A was not 
warranted in the absence of the clear identity of the funds.

The decision of the ITAT was reversed by the Kerala High 
Court on acceptance of the contentions advanced by the 
Revenue in its appeal.

2. The appellants argued before the Supreme Court that 
the investments made in bonds and shares should be 
considered to have been made out of interest-free funds 
which were substantially more than the investment made 
and therefore the interest paid by the assessee on its 
deposits and other borrowings should not be considered 
to be expenditure incurred in relation to tax-free income 
on bonds and shares; and as a corollary, there should be 
no disallowance u/s 14A. On the other hand, the counsel 

GLIMPSES OF SUPREME COURT RULINGS

South Indian Bank Ltd. vs. Commissioner of 
Income Tax [Appeal No. 9606 of 2011]

Civil Appeal No. 9606 of 2011; Civil Appeal No. 
5610 of 2021 [Arising out of SLP (C) No. 32761 of 
2018; Civil Appeal Nos. 9609, 9610, 9611, 9615, 
9608, 9612, 9614, 9613, 9607 of 2011; and 3367 and 
2963 of 2012

Date of order: 9th September, 2021

Disallowance of expenditure – Section 14A – 
Expenditure incurred in relation to incomes which 
are not includible in total income – Proportionate 
disallowance of interest is not warranted u/s 14A for 
investments made in tax-free bonds / securities (held 
as stock-in-trade) which yield tax-free dividend and 
interest to assessee banks in those situations where 
interest-free own funds available with the assessee 
exceeded their investments

1. The question of law that arose before the Supreme 
Court was on the interpretation of section 14A which 
reads as follows:

‘Whether proportionate disallowance of interest paid by 
the banks is called for under section 14A of Income-tax 
Act for investments made in tax-free bonds / securities 
which yield tax-free dividend and interest to assessee 
banks when the assessee had sufficient interest-free own 
funds which were more than the investments made?’

1.1 For convenience, the Supreme Court adverted to 
the facts from the Civil Appeal No. 9606 of 2011 (South 
Indian Bank Ltd. vs. CIT, Trichur) to decide the appeal.

The assessees were scheduled banks and in the course of 
their banking business they also engaged in the business of 
investments in bonds, securities and shares which earned 
them interests from such securities and bonds, as also 
dividend income on investments in shares of companies, 
and from units of UTI, etc., which were tax-free.

KISHOR KARIA
Chartered Accountant

ATUL JASANI
Advocate

1
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for Revenue referred to the reasoning of the CIT(A) and 
of the High Court to project its case. The contention on 
behalf of the assessee was rejected by the CIT(A) as 
also by the High Court primarily on the ground that the 
assessee had not kept its interest-free funds in a separate 
account and as such had purchased the bonds / shares 
from a mixed account.

3. The Supreme Court noted that section 14A was 
introduced by the Finance Act, 2001 with retrospective 
effect from 1st April, 1962. The new section was inserted 
in the aftermath of the judgment of this Court in the case 
of Rajasthan State Warehousing Corporation vs. CIT 
[(2000) 242 ITR 450 (SC)]. The said section provided for 
disallowance of expenditure incurred by the assessee in 
relation to income which does not form part of its total 
income. As such, if the assessee incurs any expenditure 
for earning tax-free income such as interest paid for 
funds borrowed, for investment in any business which 
earns tax-free income, the assessee is disentitled to 
deduction of such interest or other expenditure. Although 
the provision was introduced retrospectively from 1st April, 
1962, the retrospective effect was neutralised by a proviso 
introduced later by the Finance Act, 2002 with effect from 
11th	May,	2001	whereunder	reassessment,	rectification	of	
assessment was prohibited for any assessment year up 
to the assessment year 2000-01 when the proviso was 
introduced, without making any disallowance u/s 14A. The 
earlier assessments were therefore permitted to attain 
finality.	As	such,	the	disallowance	u/s	14A	was	intended	
to cover pending assessments and for the assessment 
years commencing from 2001-02.

3.1 The Supreme Court noted that in the present batch 
of appeals before it, it was concerned with disallowances 
made u/s 14A for the A.Ys. commencing from 2001-02 
onwards or for pending assessments.

4. The Supreme Court noted several decisions wherein 
it was held that in a situation where the assessee has 
mixed funds (made up partly of interest-free funds and 
partly of interest-bearing funds) and payment is made out 
of such mixed fund, the investment must be considered to 
have been made out of the interest-free fund.

4.1 In Pr. CIT vs. Bombay Dyeing and Mfg. Co. Ltd. 
(ITA No. 1225 of 2015), the question whether the Tribunal 
was	justified	in	deleting	the	disallowance	u/s	80M	on	the	
presumption that when the funds available to the assessee 
were both interest-free and loans, the investments made 
would be out of the interest-free funds available with the 

assessee,	provided	the	interest-free	funds	were	sufficient	
to meet the investments, was answered in favour of the 
assessee. The resultant SLP of the Revenue challenging 
the Bombay High Court judgment was dismissed both on 
merit and on delay by this Court.

4.2 In Commissioner of Income Tax (Large Taxpayer 
Unit) vs. Reliance Industries Ltd. [(2019) 410 ITR 
466 (SC)], a Division Bench of the Supreme Court held 
that	 where	 there	 is	 a	 finding	 of	 fact	 that	 interest-free	
funds	 available	 to	 assessee	were	 sufficient	 to	meet	 its	
investment, it will be presumed that investments were 
made from such interest-free funds.

4.3 In HDFC Bank Ltd. vs. Deputy Commissioner of 
Income Tax [(2016) 383 ITR 529 (Bom)], the assessee 
was a scheduled bank and the issue therein pertained 
to disallowance u/s 14A. In this case, the Bombay 
High Court, even while remanding the case back to the 
Tribunal for adjudicating afresh, observed (relying on its 
own previous judgment in the same assessee’s case for a 
different assessment year) that if the assessee possesses 
sufficient	interest-free	funds	as	against	investment	in	tax-
free securities, then there is a presumption that investment 
which has been made in tax-free securities has come out 
of interest-free funds available with the assessee. In such 
a situation, section 14A would not be applicable. Similar 
views were expressed by other High Courts in CIT vs. 
Suzlon Energy Ltd. [(2013) 354 ITR 630 (Guj)], CIT vs. 
Microlabs Ltd. [(2016) 383 ITR 490 (Karn)] and CIT vs. 
Max India Ltd. [(2016) 388 ITR 81 (P&H)].

4.4 On reading of these judgments, the Supreme Court 
was of the opinion that the High Courts had correctly 
interpreted the scope of section 14A in their decisions 
favouring the assessees.

4.4.1 According to the Supreme Court, applying the same 
logic, the disallowance would be legally impermissible 
for the investment made by the assessees in bonds / 
shares using interest-free funds u/s 14A. In other words, 
if investments in securities are made out of common 
funds and the assessee has available non-interest-
bearing funds larger than the investments made in tax-
free securities, then in such cases disallowance u/s 14A 
cannot be made.

4.4.2 The Supreme Court said that the decisions in S.A. 
Builders vs. CIT (2007) 1 SCC 781, where this Court 
ruled on the issue of disallowance in relation to funds 
lent to a sister concern out of mixed funds and which 
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was pending consideration before the larger bench of 
this Court in SLP (C) No. 14729 of 2012 titled as Addl. 
CIT vs. Tulip Star Hotels Ltd., were distinguishable as 
the factual scenario was different and therefore the issue 
pending before the larger Bench had no bearing on the 
present matters. In that case, loans were extended to 
a sister concern, while here the assessee banks had 
invested in bonds / securities.

4.4.3 According to the Supreme Court, the High Court 
herein had endorsed the proportionate disallowance 
made by the A.O. u/s 14A to the extent of investments 
made in tax-free bonds / securities, primarily because a 
separate account was not maintained by the assessee. 
The Supreme Court in this context observed that there 
was no corresponding legal obligation upon the assessee 
to maintain separate accounts for different types of funds 
held by it. In the absence of any statutory provision which 
compels the assessee to maintain separate accounts for 
different types of funds, the Revenue’s contention could 
not be sustained.

5. The Supreme Court then adverted to Maxopp 
Investment Ltd. vs. CIT [(2018) 402 ITR 640 (SC)] 
which also dealt with the issue of disallowance u/s 14A in 
cases where investments were held as stock-in-trade and 
referred to some of its following observations:

(i) The purpose behind section 14A in not permitting 
deduction of the expenditure incurred in relation to 
income, which does not form part of total income, is to 
ensure	 that	 the	 assessee	 does	 not	 get	 double	 benefit.	
Once a particular income itself is not to be included in 
the total income and is exempted from tax, there is no 
reasonable	 basis	 for	 giving	 benefit	 of	 deduction	 of	 the	
expenditure incurred in earning such an income.

(ii) As per section 14A(1), deduction of that expenditure 
is not to be allowed which has been incurred by the 
assessee ‘in relation to income which does not form part 
of the total income under this Act’. Axiomatically, it is that 
expenditure alone which has been incurred in relation 
to the income which is includible in the total income that 
has to be disallowed. If an expenditure incurred has 
no causal connection with the exempted income, then 
such expenditure would obviously be treated as not 
related to the income that is exempted from tax and such 
expenditure would be allowed as business expenditure. 
To put it differently, such expenditure would then be 
considered as incurred in respect of other income which 
is to be treated as part of the total income.

(iii) It is to be kept in mind that in those cases where 
shares are held as stock-in-trade, it becomes a business 
activity of the assessee to deal in those shares as a 
business proposition. Whether dividend is earned or not 
becomes immaterial. In fact, it would be a quirk of fate 
that when the investee company declared dividend, those 
shares are held by the assessee, though the assessee 
has to ultimately trade those shares by selling them to 
earn	 profits.	 The	 situation	 here	 is,	 therefore,	 different	
from the case like Maxopp Investment Ltd. [Maxopp 
Investment Ltd. vs. CIT (2012) 347 ITR 272 (Del)] 
where the assessee would continue to hold those shares 
as it wants to retain control over the investee company. In 
that case, whenever dividend is declared by the investee 
company, that would necessarily be earned by the 
assessee and the assessee alone. Therefore, even at the 
time of investing into those shares, the assessee knows 
that it may generate dividend income as well, and as and 
when such dividend income is generated, that would be 
earned by the assessee. In contrast, where the shares 
are held as stock-in-trade, this may not necessarily be 
the situation. The main purpose is to liquidate those 
shares whenever the share price goes up in order to earn 
profits.

(iv) It will be in those cases where the assessee in 
his return has himself apportioned but the A.O. is not 
accepting the said apportionment. In that eventuality, it 
will have to record its satisfaction to this effect.

6. The Supreme Court thereafter referred to another 
important judgment dealing with section 14A disallowance, 
viz., Godrej and Boyce Manufacturing Co. Ltd. vs. 
DCIT [(2017) 394 ITR 449(SC)]. Here, the assessee 
had access to adequate interest-free funds to make 
investments and the issue pertained to disallowance of 
expenditure incurred to earn dividend income, which was 
not forming part of the total income of the assessee. It was 
observed that for disallowance of expenditure incurred in 
earning an income it is a condition precedent that such 
income should not be includible in the total income of the 
assessee. The Supreme Court accordingly concluded 
that for attracting provisions of section 14A, the proof of 
fact regarding such expenditure being incurred for earning 
exempt income is necessary.

7. The Supreme Court proceeded further to examine yet 
another aspect of the matter. It noted that the Central 
Board of Direct Taxes (CBDT) had issued Circular No. 18 
of 2015 dated 2nd November, 2015 which had analysed 
and explained that all shares and securities held by a 
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bank which are not bought to maintain Statutory Liquidity 
Ratio (SLR) are its stock-in-trade and not investments, 
and income arising out of those is attributable to the 
business of banking. This Circular came to be issued in the 
aftermath of CIT vs. Nawanshahar Central Co-operative 
Bank Ltd. [(2007) 160 Taxman 48 (SC)], wherein the 
Supreme Court had held that investments made by a 
banking concern is part of its banking business. Hence, 
the income earned through such investments would fall 
under	the	head	Profits	&	Gains	of	business.	The	Punjab	&	
Haryana High Court in the case of Pr. CIT vs. State Bank 
of Patiala [(2017) 393 ITR 476 (P&H)] while adverting 
to the CBDT Circular, concluded (correctly, according to 
the Supreme Court) that shares and securities held by a 
bank are stock-in-trade and all income received on such 
shares and securities must be considered to be business 
income. That is why section 14A would not be attracted 
to such income.

7.1 Reverting back to the situation, the Supreme Court 
observed that the Revenue in the present case was 
not contending that the assessee banks had held the 
securities for maintaining the SLR as mentioned in the 
Circular. In view of this position, when there was no 
finding	that	the	investments	of	the	assessee	were	of	the	
related category, tax implication would not arise against 
the appellants from the said Circular.
 
8. The Supreme Court concluded that the proportionate 
disallowance of interest was not warranted u/s 14A for 
investments made in tax-free bonds / securities which 
yielded tax-free dividend and interest to the assessee 
banks in those situations where interest-free own funds 
available with the assessee exceeded their investments. 
The Supreme Court agreed with the view taken by the 
ITAT favouring the assessees.

8.1	 The	 Supreme	 Court	 clarified	 that	 the	 above	
conclusion was arrived at because a nexus had not been 
established between expenditure disallowed and earning 
of exempt income. The respondents had failed to refer 
to any statutory provision which obligated the assessee 
to maintain separate accounts which might justify 
proportionate disallowance.

9. Finally, referring to the general expectations from 
tax policies / systems, the Supreme Court quoted the 
following words of Adam Smith in his seminal work, The 
Wealth of Nations:

‘The tax which each individual is bound to pay ought to 

be certain and not arbitrary. The time of payment, the 
manner of payment, the quantity to be paid ought all to 
be clear and plain to the contributor and to every other 
person.’

9.1 In the above context, the Supreme Court observed 
as under:

‘Echoing what was said by the 18th century economist, it 
needs to be observed here that in taxation regime, there 
is no room for presumption and nothing can be taken 
to be implied. The tax an individual or a corporate is 
required to pay is a matter of planning for a taxpayer and 
the Government should endeavour to keep it convenient 
and simple to achieve maximisation of compliance. Just 
as the Government does not wish for avoidance of tax, 
equally it is the responsibility of the regime to design a 
tax system for which a subject can budget and plan. If 
proper balance is achieved between these, unnecessary 
litigation can be avoided without compromising on 
generation of revenue.’

10. In view of the foregoing discussion, the Supreme Court 
answered the issue framed in these appeals against the 
Revenue and in favour of the assessees. The appeals by 
the assessees were accordingly allowed with no order on 
costs.

Notes:
(i) The judgment of the Apex Court in the case of Maxopp 
Investments Ltd. (the Maxopps case) considered in the 
above case [referred to in para 5 above] was analysed 
in the BCAJ in the column Closements in the months of 
January and February, 2018.
 
(i-a) After the judgment in the Maxopps case, a debate 
had started as to whether in case of securities held as 
stock-in-trade yielding exempt income, section 14A 
should	apply	or,	in	view	of	a	specific	para	in	the	Maxopps 
case [reproduced in our above Closements at para 7.1.1], 
section 14A should not apply. This para is also largely 
referred in the above case at para 5(iii). Post Maxopps 
case, the trend in the decisions largely relied on the said 
para to take a view that in such cases section 14A should 
not be invoked for making proportionate disallowance of 
the interest, etc. The issue generally in these cases was the 
interpretation / implications of the said para in such cases. 
The said para is now considered as the key observation 
in the above case [i.e., the South Indian Bank Ltd. case] 
in adjudicating the issue of expenditure on securities held 
as	stock-in-trade.	This	issue	now	gets	finally	settled	with	
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the above judgment in the South Indian Bank Ltd. case. 
Of course, in case of direct expenses incurred for exempt 
income, different consideration may apply.
 
(ii) In the above case, a common question has been 
decided in a set of appeals involving a few banks. The 
Kerala High Court had decided this issue against the 
assessee and the Apex Court considered the South 
Indian Bank Ltd. case [unreported] as a lead case and 
considered the facts of that case to decide the common 
issue. As such, the facts of the case are taken as 
available in the judgment of the Apex Court. Some of the 
other cases in appeal are also unreported. It seems that 
the above cases related to A.Y. 2001-02 up to A.Y. 2007-
08 and in these cases the provisions of section 14A(2) 
[read with Rule 8D] and section 14A(3) [introduced and 
becoming effectively applicable from A.Y. 2008-09] were 
effectively not applicable either because of the prior 
assessment years involved or due to non-recording of a 
requisite satisfaction as envisaged in section 14A(2).
 
(ii-a) In the above case, a common question [referred to in 
para 1 above] considered by the Apex Court was whether 
proportionate disallowance of interest paid by the banks 
is permissible u/s 14A for investments made in securities 
(held as stock-in-trade) yielding exempt dividend / interest 
income	 where	 the	 assessees	 had	 sufficient	 interest-
free own funds available which were more than such 
investments.
 
(ii-b) In the appeals before the Apex Court, it was an 
admitted fact that the assessees did not maintain 
separate accounts for interest-free own funds and other 
funds [mixed funds] for making such investments and the 
investments were made from the mixed funds. However, 
in all cases the interest-free funds available with the 
assessee were more than such investments. In such 
cases, the real issue was whether a presumption can be 
made that such investments under such circumstances 
are to be considered as made out of own interest-free 
funds available with the assessee (Presumption Theory). 
A majority of the High Courts had decided the issue in 
favour of the assessees by accepting the Presumption 
Theory. However, the Kerala High Court was of a different 
view and hence the above cases came up before the 
Apex Court in the cases of certain banks.

(iii) The issue of applicability of Presumption Theory in such 
cases was largely settled in the context of the provisions 
of 36(i)(iii) [Ref: Reliance Industries Ltd. (410 ITR 466) 
and Hero Cycles Pvt. Ltd. (379 ITR 347-SC)]. However, 

in the context of section 14A this was considered, more 
so	by	 the	Revenue,	as	pending	 for	final	view.	This	may	
be due to the fact that in the Reliance Industries case 
before the Apex Court, the issue relating to section 14A 
disallowance was not raised, although it was decided by 
the High Court. In the context of section 36(i)(iii), it is also 
worth noting that now in the above case, the Apex Court 
has approved the view taken by the Bombay High Court in 
the case of the HDFC Bank Ltd. case [referred to in para 
4.3 above]. In this case, the Bombay High Court followed 
its earlier decision in the case of the same assessee 
[(2014) 366 ITR 505 (Bom)] wherein the High Court 
had applied its earlier decision in the case of Reliance 
Utilities and Power Ltd. [(2009) 313 ITR 340 (Bom)] in 
which the Presumption Theory was applied in the context 
of disallowance u/s 36(1)(iii). As such, the judgment of the 
Bombay High Court in the Reliance Utilities case should 
be also treated as impliedly approved on this Theory in 
the above case.

(iii-a) In view of the above judgment, now the applicability 
of Presumption Theory in such cases in favour of the 
assessees gets settled in the context of disallowance u/s 
14A.	The	Court	has	specifically	held	that	in	the	absence	
of any statutory provisions requiring the assessee to 
maintain separate accounts for different types of funds, 
this Presumption Theory is applicable. Effectively, the 
Court has accepted the assessee’s proposition that 
in respect of payment made out of the mixed fund, it is 
the assessee who has such right of appropriation and 
also the right to assert from what part of the fund a 
particular investment is made, and it may not be 
permissible for the Revenue to make an estimation of a 
proportionate	figure.

(iv) In the above case, the Apex Court was dealing with a 
specific	issue	referred	to	in	para	1	above	[and	mentioned	
in above Note (ii-a)] and the Court has responded 
favourably to decide that disallowance of interest u/s 14A 
under such circumstances is unwarranted. The Court 
has also approved the interpretation of section 14A in the 
decisions of various High Courts taking similar view [as 
mentioned in paras 4.3 and 4.4 above] and disagreed 
with the view taken by the Kerala High Court on this 
issue. In the process, the Court has also made certain 
observations in the judgment. It is worth noting that it is 
settled principle of law that the judgment of the Court 
should be read as a whole and observations made therein 
should be considered in the light of the questions before 
the Court. The decision is binding authority only for what it 
actually	decides	and	not	from	what	may	come	to	flow	from	
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some observations made therein [Ref: Sun Engineering 
Works (P) Ltd. (198 ITR 297 - SC); CIT vs. Sudhir J. 
Mulji (214 ITR 154 - Bombay High Court), etc.].

(v) In the above case, after concluding the question before 
the	 Court,	 the	 Court	 has	 also	 made	 certain	 significant	
general observations [referred to in paras 9 and 9.1 
above] with regard to the tax system in the country and 
pointed out that it is the responsibility of the regime to 
design a system for which a subject can budget and plan 
to avoid unnecessary litigation. Even earlier, the Apex 
Court	has	made	significant	observations	in	such	context	
in other cases (e.g., CIT vs. Arvind Narottam 173 ITR 
479.) We only hope that one day the authority [which has 
the power to take remedial action] will appreciate such 
a desire coming from the highest court of the land and 
make the life of genuine taxpayers easy in this context. 
At the same time, to achieve this goal genuine efforts are 
also required by all other shareholders without which the 
common goal of certainty and substantial reduction in 
litigation does not seem to be feasible. Let us hope that 

this will happen in the near future with the joint efforts of 
all stakeholders.
 
(vi) Currently, the earlier available exemption in respect 
of long-term capital gain on transfer of shares as well as 
dividend income is done away with and major litigation 
for disallowance u/s 14A was due to these exemptions. 
In	 this	scenario,	 the	efficacy	and	 impact	of	 section	14A	
is substantially reduced and as such the above judgment 
would be of more use only in pending litigation for earlier 
years except for the entities like banks which continue 
to make such investments in tax-free securities yielding 
exempt interest income [and hold them as stock-in-
trade] for certain reasons. As such, the practical utility of 
the above judgment will now be limited for the general 
taxpayers. Therefore, the instant euphoria created 
in some quarters on the implications of the judgment 
appears to be misplaced. In fact, this is the reason why it 
was	thought	fit	by	us	to	cover	this	judgment	in	this	column	
instead of with a detailed analysis [like in the Maxopps 
case] in the column Closements. 
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CONTROVERSIES

BUSINESS INCOME OF A CHARITABLE INSTITUTION

PRADIP KAPASI I GAUTAM NAYAK I BHADRESH DOSHI
Chartered Accountants

ISSUE FOR CONSIDERATION
Section 11 of the Income-tax Act confers exemption 
from tax in respect of an income derived from ‘property 
held	 under	 trust’,	 in	 the	 circumstances	 specified	 in 
clauses (a) to (c) of section 11(1), to a charitable institution 
or a trust or such other person registered u/s12A of 
the Act.

Section 11(4) provides that a ‘property held under trust’ 
includes a business undertaking held in trust and the 
income from such business, subject to the power of the 
A.O., shall not be included in the total income of the 
institution.

Sub-section	(4A)	provides	for	the	denial	of	the	benefit	of	
tax exemption u/s 11(1) and prohibits the application of 
sub-sections (2), (3) and (3A) in relation to any income 
being	profits	and	gains	of	business,	unless	the	business	
is incidental to the attainment of the main objectives of the 
trust and separate books of accounts are maintained for 
the business.

The ‘property held under trust’ is required to be held 
for the charitable or religious purposes for its income to 
qualify for exemption from taxation. The term ‘charitable 
purpose’	 is	 defined	by	 section	2(15)	 and	 includes	 relief	
of the poor, education, yoga, medical relief, preservation 
of environment and of monuments or places or objects 
of artistic or historic interest, and the advancement of 
any other object of general public utility. A proviso to 
section 2(15) stipulates some stringent conditions in 
respect of an institution whose object is the advancement 
of general public utility, where it is carrying on any 
business to advance its objects. The said proviso does 
not apply to institutions whose objects are other than 
those of advancing general public utility, provided their 
objects otherwise qualify to be treated as charitable 
purposes.

The sum and substance of the aforesaid provisions, in 
relation to business carried out by an institution, is that 

a business run by it would be construed as a ‘property 
held under trust’ and its income, subject to the proviso 
to section 2(15), would be exempt from tax u/s 11. The 
conditions prescribed u/s (4A), where applicable, would 
require the business to be incidental to the attainment of 
the objectives of the trust and separate books of accounts 
would have to be maintained in respect of the business by 
the institution.

Some interesting controversies have arisen around the 
true meaning and understanding of the terms ‘property 
held under trust’ and ‘incidental to the attainment of the 
objectives of the trust’ and in relation to the applicability of 
sub-section (4A) to cases where provisions of sub-section 
(4) are applicable. The Delhi High Court has held that a 
business carried on with borrowed funds and unrelated to 
the objects of the trust could not be held to be a ‘property 
held under trust’. It has also held that for a business to 
be incidental to the attainment of the objects of the trust, 
its activities should be intricately related to its objects. 
It also held that the provisions of sub-section (4A) and 
sub-section (4) cannot apply simultaneously. As against 
the above decision, the Madras High Court has held 
that a business carried on by the trust is a ‘property held 
under trust’ and such business would be construed to be 
incidental to the attainment of the objectives of the trust 
where	the	profits	of	such	business	are	utilised	for	meeting	
the objects of the trust and, of course, separate books of 
accounts are maintained by the trust.

Some of these issues have a chequered history and were 
the subject matter of many Supreme Court decisions, 
including in the cases of J.K. Trust, 32 ITR 535; Surat 
Art Silk Cloth Manufacturers Association, 121 ITR 1; 
and Thanthi Trust, 247 ITR 785. Besides the above, the 
Supreme Court had occasion to examine the meaning 
of the term ‘not involving the carrying out of any activity 
of profit’ and the concept of business held in trust in the 
cases of CIT vs. Dharmodayam Co., 109 ITR 527 (SC); 
Dharmaposhanam Co. vs. CIT, 114 ITR 463 (SC); and 
Dharmadeepti vs. CIT, 114 ITR 454 (SC).
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MEHTA CHARITABLE PRAJNALAY 
TRUST’S CASE
The issue came up for consideration in the case of CIT vs. 
Mehta Charitable Prajnalay Trust, 357 ITR 560 before 
the Delhi High Court. The assessment years involved 
therein were 1992-93 to 1994-95; 2001-02; and 2005-06 
to 2007-08. The trust was constituted in the year 1971 
for promotion of education, patriotism, Indian culture and 
running of dispensaries and hospitals and many other 
related charitable objects with a donation of Rs. 2,100. 
Besides pursuing the above objects, the trust commenced 
Katha manufacturing business in the year 1972 with the 
aid and assistance of borrowings from banks and sister 
concerns in which the settlors, trustees or their relatives 
had substantial interest. At some point of time, the Katha 
manufacturing unit was leased to a related concern on 
receipt of lease rent. The trust made purchases and sales 
from	its	head	office	through	the	two	related	concerns.

The exemption u/s 11 claimed by the trust was denied 
by the A.O. for some of the years and such denial was 
confirmed	 by	 the	 CIT(A)	 on	 the	 ground	 that	 the	Katha 
business was carried on by the trustees and not by the 
beneficiaries	 of	 the	 trust,	 as	 was	 required	 by	 the	 then	
applicable section 11(4A), and the exemption was not 
available	to	the	trust	in	respect	of	the	profits	of	the	Katha 
business. In respect of some other years, the CIT(A) 
held that the business was held under trust and was 
covered by section 11(4) of the Act and on application of 
the said section, the provisions of sections 11(4A) were 
not applicable and therefore the trust was entitled for the 
exemption. For the years under consideration, the A.O. 
denied the exemption for the same reasons, besides 
holding that carrying on of the Katha business was not 
incidental to the attainment of the objects of the trust. The 
orders of the A.O. for those years were sustained by the 
CIT(A) for reasons different from those of the A.O.

On appeal, the Tribunal, following its decision for the 
A.Y. 1989-90, held that the Katha business carried on 
by the assessee was incidental to the attainment of the 
objects of the trust, which were for charitable purposes. 
Relying on the judgment of the Supreme Court in Thanthi 
Trust (Supra), in which the effect of the amendment 
was considered, the Tribunal held that the said decision 
squarely covered the controversy in the present case 
about the business being incidental to the attainment of 
the objects of the trust.

The	High	Court	noted	that	the	Tribunal	did	not	specifically	
address itself to the question which arose out of the 

order of the CIT(A), whether the business itself can be 
said to be property held under trust within the meaning 
of section 11(4). There was no discussion in the order 
of the Tribunal as to the impact of the various clauses 
of the trust deed which were referred to by the CIT(A) 
while making a distinction between the objects of the trust 
and the powers of the trustees. In respect of all the other 
assessment years, namely, 1993-94, 1994-95, 2001-02 
and 2005-06 to 2007-08, the Tribunal followed the order 
passed by it for the A.Y. 1992-93.

On an appeal by Revenue, the Delhi High Court in 
appreciation of the contentions of the parties, held as 
under:
•	There	was	no	exhaustive	definition	of	the	words	‘property	
held under trust’ in the Act; however, sub-section (4) 
provided that for the purposes of section 11 the words 
‘property held under trust’ include a business undertaking 
so held.

• The question whether sub-section (4A) would apply 
even to a case where a business was held under trust 
was answered in the negative in several authoritative 
pronouncements. Thus, if a property was held under trust, 
and such property was a business, the case would fall 
u/s 11(4) and not u/s 11(4A). Section 11(4A) would apply 
only to a case where the business was not held under 
trust. In view of the settled legal position, the contention 
of the Revenue, that the provisions of section 11(4A) were 
sweeping and would also take in a case of business held 
under trust, was not acceptable.

• In the facts of the present case, and having regard to the 
terms of the trust deed and the conduct of the trustees, it 
could not be said that the Katha business was itself held 
under trust. There was a difference between a property or 
business held under trust and a business carried on by 
or on behalf of the trust, a distinction that was recognised 
in Surat Art Silk Cloth Manufacturers Association 
(Supra),	a	decision	of	five	Judges	of	the	Supreme	Court.	
It was observed that if a business undertaking was held 
under trust for a charitable purpose, the income therefrom 
would be entitled to the exemption u/s 11(1).

•	 In	 the	 case	 before	 the	 Court,	 the	 finding	 of	 the	
CIT(A), in his order for the A.Y. 1992-93, was that the 
Katha business was not held under trust but it was a 
business commenced by the trustees with the aid and 
assistance of borrowings from the sister concerns in 
which the settlors and the trustees or their close relatives 
had substantial interest, as well as from banks. It was 
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assessee in that case carried on the business of a 
newspaper and that business itself was held under trust. 
The charitable object of the trust was the imparting of 
education which fell u/s 2(15). The newspaper business 
was certainly incidental to the attainment of the object 
of the trust, namely, that of imparting education. The 
observations were thus made having regard to the fact 
that	the	profits	of	the	newspaper	business	were	utilised	by	
the trust for achieving the object, namely, education. The 
type of nexus or connection which existed between the 
imparting of education and the carrying on of the business 
of a newspaper did not exist in the present case. There 
was no such nexus between the Katha business and 
the objects of the assessee trust that can constitute the 
carrying on of the Katha business, an activity incidental 
to the attainment of the objects, namely, advancing of 
education, patriotism, Indian culture, running of hospitals 
and dispensaries, etc.

• It would be disastrous to extend the sweep of the 
observations made by the Supreme Court in the case of 
the Thanthi Trust (Supra), on the facts of that case, to all 
cases where the trust carried on business which was not 
held under trust and whose income was utilised to feed 
the charitable objects of the trust. The observations of the 
Supreme Court must be understood and appreciated in 
the background of the facts in that case and should not be 
extended indiscriminately to all cases.

The Delhi High Court held that a business carried on with 
borrowed funds and unrelated to the objects of the trust 
could not be held to be a ‘property held under trust’. It 
has also held that for a business to be incidental to the 
attainment of the objects of the trust, its activity should 
be intricately related to its objects. It also held that where 
a property was held under trust and such property was 
a business, the case would fall u/s 11(4) and not u/s 
11(4A). Section 11(4A) would apply only to a case where 
the business was not held under trust. It therefore held 
that the Katha business was not a property held under 
trust, the provisions of section 11(4) did not apply, and 
the provisions of section 11(4A) would have to be applied. 
Since the business was not incidental to the attainment 
of the objects of the trust as required by section 11(4A), 
the trust was not entitled to exemption in respect of the 
business income.

The	Special	Leave	Petition	filed	by	the	assessee	against	
this decision has been admitted by the Supreme Court as 
reported in Mehta Charitable Prajnalay Trust vs. CIT, 
248 Taxman 145 (SC).

thus with the help of borrowed funds, or in other words, 
the funds not belonging to the assessee trust, that the 
Katha	business	was	commenced	and	profits	started	to	be	
earned.

• There was a distinction between the objects of a trust 
and the powers given to the trustees to effectuate the 
purposes of the trust. The Katha business was not even 
in the contemplation of the settlors and, therefore, could 
not have been settled upon trust, even where they were 
empowered to start any business.

• There was thus no nexus or integration between the 
amount originally settled upon the trust and the later 
setting up and conduct of the Katha business. Moreover, 
the distinction between the original trust fund and the later 
commencement of the business with the help of borrowed 
funds should be kept in mind in the context of ascertaining 
whether the particular Katha business was even in the 
contemplation of the settlors of the trust.

• There was no connection between the carrying on 
of the Katha business and the attainment of the 
objects of the trust, which were basically for the 
advancement of education, inculcation of patriotism, 
Indian culture, running of dispensaries, hospitals, 
etc. The mere fact that the whole or some part of the 
income from the Katha business was earmarked for 
application to the charitable objects would not render 
the business itself being considered as incidental to 
the attainment of the objects. The Delhi High Court 
was in agreement with the view taken by the CIT(A) 
in his order for A.Y. 1992-93 that the application of the 
income generated by the business was not the relevant 
consideration and what was relevant was whether the 
activity was so inextricably connected to or linked with 
the objects of the trust that it could be considered as 
incidental to those objectives.

• Prima facie, the observations in the case of Thanthi 
Trust (Supra) would appear to support the assessee’s 
case in the sense that even if the Katha business was 
held not to constitute a business held under trust, but only 
as a business carried on by or on behalf of the trust, so 
long	as	 the	profits	generated	by	 it	were	applied	 for	 the	
charitable objects of the trust, the condition imposed u/s 
11(4A)	should	be	held	to	be	satisfied,	entitling	the	trust	to	
the tax exemption.

• The observations of the Apex Court, however, have 
to be understood in the light of the facts before it. The 
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BHARATHAKSHEMAM’S CASE
The issue recently arose in the case of Bharathakshemam 
vs. PCIT, 320 CTR (Ker) 198, a case that required the 
Court to adjudicate whether the assessee trust was 
eligible for exemption from tax u/s 11, in respect of the 
business of Chitty / Kuri which was utilised for medical 
relief, an object of the trust, and could such business be 
considered as a business incidental or ancillary to the 
attainment of the objects of the trust. In that case, the 
Revenue had relied on the decision of the Delhi High 
Court in the case of Mehta Charitable Prajnalay Trust 
(Supra) to support the contention that the business 
carried on by the trust had no connection or nexus with 
the charitable objects of the trust. It was the Revenue’s 
contention that the business, being run by the trust, should 
itself be connected or should have a nexus with the object 
of medical relief, for example, running a dispensary or a 
hospital or a drugstore or even a medical college; surely, 
running a Chitty / Kuri business was none of them and 
therefore could not be said to be incidental or ancillary to 
the	objects	of	the	trust,	and	the	fact	that	the	profit	of	such	
business was utilised entirely for medical relief was not 
sufficient	 for	excluding	 the	 income	of	 the	business	 from	
taxation.

In this case, the facts gathered from the order of the High 
Court reveal that the claim for exemption of the trust in 
respect	 of	 its	 profit	 from	 its	 Chitty	 /	 Kuri	 business	 was	
denied by the A.O. on the grounds that such a business 
was not incidental or ancillary to the attainment of the 
objects of the trust. The A.O. had also evoked the proviso 
to section 2(15) which was held by the Court to be 
irrelevant	in	view	of	the	finding	that	the	said	proviso had 
a restricted application to the cases where a business 
was being carried on for pursuing its object of carrying on 
an activity of general public utility. In the case before the 
Court, the main object was providing medical relief and 
the	profits	of	the	business	were	utilised	for	medical	relief	
which was the main object of the trust.

The	first	 appellant	authority	held	 that	 the	business	was	
carried	 out	 by	 the	 trust	 for	 the	 mutual	 benefit	 of	 the	
subscribers	to	the	Chitty	/	Kuri	and	the	substantial	profit	
of the business was passed on to such subscribers and 
therefore	 such	 business,	 which	 retained	 minor	 profits,	
could not have been treated as incidental to the objects 
of	the	trust.	It	also	held	that	the	profit,	even	where	applied	
fully to the objects of the trust, could not have deemed 
the business to be incidental to the main objects of the 
trust. On appeal by the assessee to the Tribunal, it agreed 
with	the	findings	of	 the	first	appellate	authority	and	also	

referred	to	the	first	proviso to section 2(15) to hold that the 
business of the trust was not incidental to the attainment 
of the objects of the trust.

On further appeal to the High Court, relying on a few 
decisions of the courts, the Kerala High Court held that 
the proviso to section 2(15) had no relation to the case of 
the trust which had as its object providing medical relief. 
This part is not relevant to the issues under consideration 
here and is mentioned only for completeness.

The Court also observed, though not relevant to the issue 
before it, that in the aftermath of the deletion of section 
13(1)(bb) and insertion of sub-section (4), the distinction 
between a business held in trust and one run by the trust 
was not very relevant and the observations in the minority 
judgment in the case of Thanthi Trust (Supra) should 
not be applied in preference to the observations of the 
majority, more so when the court later on delivered a 
unanimous	judgment	of	the	five	judges.

On the issue of satisfaction of the condition of sub-
section (4A), relating to the business being incidental to 
the attainment of the objects of the trust, the Kerala High 
Court exclusively relied on paragraph 25 of the decision 
of the Supreme Court in the case of the Thanthi Trust 
(Supra) for holding that the business of Chitty / Kuri was 
incidental to the attainment of the objects of the trust. The 
said paragraph 25 is reproduced hereunder:

‘The substituted sub-section (4A) states that the income 
derived from a business held under trust wholly for 
charitable or religious purposes shall not be included 
in the total income of the previous year of the trust or 
institution if “the business is incidental to the attainment of 
the objective of the trust or, as the case may be, institution” 
and separate books of accounts are maintained in respect 
of such business. Clearly, the scope of sub-section (4A) is 
more	beneficial	to	a	trust	or	institution	than	was	the	scope	
of sub-section (4A) as originally enacted. In fact, it seems 
to us that the substituted sub-section (4A) gives a trust 
or institution a greater benefit than was given by section 
13(1)(bb). If the object of Parliament was to give trusts 
and	institutions	no	more	benefit	than	that	given	by	section	
13(1)(bb), the language of section 13(1)(bb) would have 
been employed in the substituted sub-section (4A). As 
it stands, all that it requires for the business income of 
a trust or institution to be exempt is that the business 
should be incidental to the attainment of the objectives 
of the trust or institution. A business whose income is 
utilised by the trust or the institution for the purposes of 
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achieving the objectives of the trust or the institution is, 
surely, a business which is incidental to the attainment 
of the objectives of the trust. In any event, if there be any 
ambiguity in the language employed, the provision must 
be construed in a manner that benefits the assessee. 
The trust, therefore, is entitled to the benefit of section 
11 for A.Y. 1992-93 and thereafter. It is, we should add, 
not in dispute that the income of its newspaper business 
has been employed to achieve its objectives of education 
and relief to the poor and that it has maintained separate 
books of accounts in respect thereof.’

The Kerala High Court, in paragraph 13, examined the 
facts and the decision of the Delhi High Court in the case 
of Mehta Charitable Prajnalay Trust (Supra) relied 
upon by the Revenue. In paragraph 14 it reiterated the 
above-referred paragraph 25 of the decision in the case 
of the Thanthi Trust (Supra) to disagree, in paragraph 
15, with the ratio of the decision of the Delhi High Court in 
the case of Mehta Charitable Prajnalay Trust (Supra). 
The Court also held that the Chitty / Kuri business did 
not require any initial investment and therefore the facts 
in the case before it were found to be different from the 
facts in the case before the Delhi High Court. The Kerala 
High Court also noted that the example cited by the Delhi 
High Court was relevant only in the context of section 
13(1)(bb), which became irrelevant on its deletion; on 
simultaneous insertion of sub-section (4A), the case was 
to be adjudicated by reading the substituted provision that 
did not stipulate any condition that business carried on by 
the trust should be connected or should have nexus with 
the charitable purpose for such business to be treated 
as being carried on as incidental to the attainment of the 
objects of the trust. It held that the Chitty / Kuri business 
was	 incidental	 to	 the	main	 object	 as	 long	 as	 its	 profits	
were applied for medical relief, which was the object of the 
trust. The trust was accordingly granted the exemption in 
respect	of	its	profits	of	the	Chitty	/	Kuri	business.

OBSERVATIONS
The issue that moves in a narrow compass, is about 
the eligibility of a trust for exemption u/s 11 where it 
carries on a business, the corpus whereof is supplied by 
the borrowings from the sister concerns of the settlor / 
trustees	and	the	profit	thereof	is	used	for	the	purpose	of	
meeting the objects of the trust; should such business 
be treated as one ‘held in trust’ and if yes, whether the 
business can be said to be incidental to the attainment of 
the objects of the trust.

A business run by a charitable institution, whether out 

of borrowed funds or from the funds settled on it, is 
surely	a	‘property	held	under	trust’	as	is	confirmed	by	the	
express provisions of sub-section (4) of section 11 and 
this	 understanding	 is	 confirmed	 by	 the	 decision	 of	 the	
Supreme Court in the case of Thanthi Trust (Supra). 
In this case, the Supreme Court observed ‘A public 
charitable trust may hold a business as part of its corpus. 
It may carry on a business which it does not hold as a 
part of its corpus. But it seems that the distinction has no 
consequence insofar as section 13(1)(bb) is concerned.’ 
The doubt, if any, was eliminated by the deletion of 
section 13(1)(bb) w.e.f. 1st April, 1983. Section 13(1)(bb) 
provided that nothing contained in section 11 or section 
12 shall operate so as to exclude from the total income 
of the previous year of the person in receipt thereof, in 
the case of a charitable trust or institution for the relief of 
the poor, education or medical relief, which carries on any 
business, any income derived from such business, unless 
the business is carried on in the course of the actual 
carrying out of a primary purpose of the trust or institution.

The Supreme Court also stated in the Thanthi case:
 ‘Sub-section (4) of section 11 remains on the statute book 
and it defines property held under trust for the purposes of 
that section to include a business so held. It then states 
how such income is to be determined. In other words, if 
such income is not to be included in the income of the 
trust, its quantum is to be determined in the manner set 
out in sub-section (4).
Sub-section (1)(a) of section 11 says that income derived 
from property held under trust only for charitable or 
religious purposes, to the extent it is used in the manner 
indicated therein, shall not be included in the total income 
of the previous year of the trust. Sub-section (4) defines 
the words “property held under trust” for the purposes of 
section 11 to include a business held under trust. Sub-
section (4A) restricts the benefit under section 11 so that 
it is not available for income derived from business unless 
……’

The Supreme Court therefore clearly indicated that both 
sub-sections (4) and (4A) of section 11 have to be read 
together.

The position now should be accepted as settled unless 
the	A.O.	finds	that	the	business	is	not	owned	and	run	by	
the	 institution.	 It	 is	difficult	 to	 concur	with	a	 view	 that	a	
business owned and run by a trust or on its behalf may 
still not be held to be ‘a property held under trust’. Sub-
section (4) should help in concluding the debate. Yes, 
where the business itself is not owned or run by the trust, 



77BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 861 (2021) 53  BCAJ

there can be a possibility to hold that it is not ‘a property 
held in trust’, but only in such cases based on conclusive 
findings	that	the	business	belongs	to	a	person	other	than	
the trust.

The fact that the business is a ‘property held in trust’ by 
itself	shall	not	be	sufficient	 to	exempt	 its	 income	u/s	11	
unless the business is found to be incidental to attainment 
of the objects of the trust and further the institution 
maintains separate books of accounts for such business. 
These conditions are mandated by the Legislature on 
insertion of sub-section (4A) into section 11 w.e.f. 1st 
April, 1992. In our considered opinion, the compliance of 
the conditions of sub-section (4A) is essential even for 
a business held as a ‘property held under a trust’. A co-
joint reading of sub-sections (4) and (4A) is advised in 
the interest of the harmonious construction of the 
provisions that enables an institution to claim the 
exemption from tax.

The	term	‘property	held	under	trust’	is	not	defined	in	the	
Act; however, vide sub-section (4), for the purposes of 
section 11, the words ‘property held under trust’ include a 
business undertaking held by the trust. This by itself shall 
not qualify the trust to claim an exemption from tax. In our 
opinion, it is not correct to hold that once the case falls 
under section 11(4), the conditions of section 11(4A) will 
not	have	to	be	satisfied.	For	a	valid	claim	of	exemption,	
it is necessary to satisfy the twin conditions: that the 
business is a property held in the trust and the same is 
incidental to the attainment of the objects of the trust and 
that separate books of accounts are maintained of such 
business. It is also incorrect to hold that the provisions of 
sub-section (4A) would apply only to a business which 
is not a property held in trust; taking such a view would 
disentitle a trust altogether from claiming exemption for 
non-compliance of conditions of sections 11(1)(a) to (c) of 
the Act; the whole objective of insertion of sub-section(4A) 
would be lost inasmuch as it cannot be read in isolation of 
section 11(1)(a) to (c).

As regards the meaning of the term ‘incidental to the 
objects of the trust’, the better view is to treat the conditions 
as	satisfied	once	the	profits	of	the	business	are	spent	on	
the objects of the trust. There is nothing in section 11(4A) 
to indicate that there is a business nexus to the objects of 
the trust, for example, a business of running a laboratory 
or a school or a hospital w.r.t. the object of medical 
relief.	The	profit	of	the	business	of	running	a	newspaper	
or printing press shall satisfy the conditions of section 
11(4A) once it is utilised for the charitable purposes, i.e., 
the objects of the trust, even where there is no business 
nexus with the objects of the trust.

Attention is invited to the decision of the Madras High 
Court in the case of Wellington Charitable Trust, 
330 ITR 24. In that case, the Court held that when a 
business income was used towards the achievement of 
the objects of the trust, it would amount of carrying on 
of a business ‘incidental to the attainment of the objects 
of the trust’. Importance is given to the application of the 
business income and not its source, its use and not its 
origin. Nothing would be gained by exempting an income 
which has a nexus with the objects of the trust but is 
not utilised for meeting the objects of the trust. The 
provisions of section 11(4) and section 11(4A) will have 
to be read together for a harmonious construction; it 
would not be correct to hold that section 11(4A) would 
override section 11(4) as doing so would make the very 
provision of section 11(4) otiose and redundant. The 
Court should avoid an interpretation that would defeat 
the provision of the law where there is no express 
bar in section 11(4A) that prohibits the application of 
section 11(4). The provisions should be construed to be 
complementary to each other.

Having said that, it would help the case of the trust, for an 
exemption, where the settlor of the trust has settled the 
business in the trust and the objects of the trust include 
the carrying on of such business for the attainment of the 
charitable objects of the trust. 

Geometry has two great treasures; one is the Theorem of Pythagoras; the other, 
the division of a line into extreme and mean ratio. The first we may compare to a 

measure of gold; the second we may name a precious jewel
—  Johannes Kepler
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Ind AS/IGAAP–INTERPRETATION AND 
PRACTICAL APPLICATION

FAQs ON AMENDED SCHEDULE III-DIVISION II 
RELATED TO ‘APPLICABILITY’

The	 Ministry	 of	 Corporate	 Affairs	 (MCA)	 notified	 the	
amendments to Schedule III to the Companies Act, 2013 
on 24th March, 2021. There are a few questions regarding 
the broader issue of applicability of the amendments. 
These are listed below and so are the responses thereto 
which are the personal views of the author.

The responses are provided with reference to Division 
II of Schedule III that applies to non-NBFC companies 
following Ind AS, but may mutatis mutandis apply to 
Division I (applicable to entities applying AS) and Division 
III (applicable to NBFC entities applying Ind AS) of 
Schedule III as well. The ICAI has issued an Exposure 
Draft (ED) for public comments on the Guidance Note on 
Schedule III. The discussions in this article are largely 
consistent with the ED.

Whether the amended Schedule III applies to 
consolidated financial statements (CFS), those that 
are prepared on an annual basis, or a complete set 
prepared for interim purpose?

Attention is drawn to the guidance available in the pre-
amended Schedule III Guidance Note of the ICAI. 
Paragraph 12.1 of the pre-amended Schedule III 
Guidance Note states as follows: ‘However, due note 
has to be taken of the fact that the Schedule III itself 
states that the provisions of the Schedule are to be 
followed mutatis mutandis for a CFS. MCA has also 
clarified vide General Circular No. 39/2014 dated 14th 
October, 2014 that Schedule III to the Act read with the 
applicable Accounting Standards does not envisage that 
a company while preparing its CFS merely repeats the 
disclosures made by it under stand-alone accounts being 
consolidated. Accordingly, the company would need to 
give all disclosures relevant for CFS only.’

The Guidance Note further elaborates on what is to be 
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included and what needs to be excluded in the CFS. 
However, those inclusions / exclusions are not based 
on clear and consistent principles. A somewhat similar 
position is also taken in the ED. However, those are 
subject to further discussions and may undergo a change 
in	 the	 final	Guidance	Note.	 Therefore,	 which	 additional	
Schedule III disclosures are to be included or excluded in 
the CFS will involve a lot of judgement and guesswork till 
such time as the ICAI publishes its Guidance Note on the 
amended Schedule III.

The author believes that since most of the incremental 
disclosures in the amended Schedule III are regulatory 
in nature and beyond the requirements of accounting 
standards, those should not be mandated to CFS which 
are prepared on an annual basis or a complete CFS set 
prepared for an interim purpose. Alternatively, the ICAI 
may consider the application of the principle of materiality, 
which should be applied by each entity, considering their 
facts and circumstances. The ICAI may only provide 
broad guidelines on how the materiality principle will 
apply, without being prescriptive.

In accordance with amended Schedule III an entity 
reclassifies lease liabilities presented as borrowings 
separately as lease liabilities, i.e., borrowings and lease 
liabilities are presented as separate sub-headings 
under financial liabilities. Should the entity present a 
third balance sheet in accordance with paragraph 40A 
of Ind AS 1, Presentation of Financial Statements?

As per paragraph 40A of Ind AS 1, an entity shall present 
a third balance sheet as at the beginning of the preceding 
period	 in	addition	 to	 the	minimum	comparative	financial	
statements if the retrospective application, retrospective 
restatement	or	the	reclassification	has	a	material	effect	on	
the information in the balance sheet at the beginning of the 
preceding period. If lease liabilities that were presented 
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as borrowings, and under amended Schedule III, it is 
reclassified	as	current	and	non-current	financial	liabilities,	
the author does not believe that it is material enough that 
a third balance sheet would be required in such cases. 
Nonetheless, the author’s view is that the lease liabilities 
should be included in determining the debt-equity ratio 
which is required to be disclosed as per amended 
Schedule III. Since most of the other changes required 
under revised Schedule III are regulatory in nature and 
are	 additional	 information	 rather	 than	 reclassification,	 a	
third balance sheet may not be required.

In case a company has a non-31st March year-end, 
whether amended Schedule III shall apply to the 31st 
December, 2021 or the 30th September, 2021 year-end 
financial statements?

The	 MCA	 Notification	 that	 notifies	 the	 amendment	 to	
Schedule III states that ‘the Central Government makes 
the following further amendments in Schedule III with 
effect from 1st day of April, 2021.’ This creates confusion 
whether	 the	 amendments	 apply	 for	 the	 financial	 years	
beginning on or after 1st	April,	2021	or	the	financial	years	
that end after 1st April, 2021. The author’s view is that the 
amendments	shall	apply	 to	financial	statements	relating	
to	the	financial	year	beginning	on	or	after	1st April, 2021 
for the following three reasons:

• Firstly, the amendments are made to align with CARO’s 
requirement	and	CARO	2020	is	applicable	for	the	financial	
year beginning on or after 1st April, 2021.
• Secondly, the amendments also align with the 
Companies (Accounts) Amendments Rules, 2021 which 
are	 applicable	 for	 the	 financial	 year	 commencing	 on	 or	
after 1st April, 2021. Consequently, amended Schedule 
III will not apply to the 31st December, 2021 or the 30th 
September,	2021	year-end	financial	statements.
• Lastly, going by recent experience, the regulators’ intent 
is to apply amendments on a prospective basis rather 
than on a retrospective basis.

Whether amended Schedule III applies to stand-alone 
interim financial statements that commence on or 
after 1st April, 2021?

The relevant paragraphs of Ind AS 34 Interim Financial 
Reporting are quoted below:

‘9. If an entity publishes a complete set of Financial 
Statements in its interim financial report, the form 
and content of those statements shall conform to the 

requirements of Ind AS 1 for a complete set of Financial 
Statements.
10. If an entity publishes a set of condensed Financial 
Statements in its interim financial report, those condensed 
statements shall include, at a minimum, each of the 
headings and sub-totals that were included in its most recent 
annual Financial Statements and the selected explanatory 
notes as required by this Standard. Additional line items or 
notes shall be included if their omission would make the 
condensed interim Financial Statements misleading.’

Based on the above, if a complete set of stand-
alone	 interim	 financial	 statements	 is	 presented,	 all	
amended Schedule III disclosures are required, 
including	 their	comparatives.	When	condensed	financial 
statements	are	presented	as	interim	financial	statements,	
critical Accounting Standard disclosures that were not 
included	in	the	last	set	of	published	financial	statements	
are required to be provided. Distinction needs to be made 
between regulatory disclosures required as per Schedule 
III and those required by Accounting Standards. Therefore, 
considering the amended disclosures under Schedule III 
are other than accounting standard disclosures, these are 
not	required	to	be	included	in	condensed	interim	financial	
statements; but may be provided voluntarily.

With regard to quarterly and half-yearly SEBI results – 
SEBI LODR requires Schedule III format to be used 
for SEBI results. Schedule III amendments make no 
changes	 in	 the	 format	 of	Statement	 of	Profit	 and	Loss.	
However, there are a few new line items inserted, or the 
grouping is changed in the format of the Balance Sheet, 
for example, lease liabilities to be shown as current and 
non-current	financial	liabilities	on	the	face	of	the	balance	
sheet, security deposits given to be shown under other 
financial	 assets	 instead	 of	 loans,	 current	 maturities	 of	
long-term borrowings to be shown separately within 
borrowings under the heading current liabilities instead of 
other	financial	liabilities,	etc.	These	format	changes	need	
to be made in half-yearly results since the SEBI format is 
aligned	 to	 the	Schedule	 III	 format.	Comparative	 figures	
also	 need	 to	 be	 re-grouped	 /	 re-classified,	 wherever	
required, with appropriate notes.

Whether comparative numbers are required for 
interim or annual financial statements for periods 
/ year commencing on or after 1st April, 2021 and 
contain the amended Schedule III disclosures in the 
current year / period for the first time?

Continued on Page 88   
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FROM PUBLISHED ACCOUNTS 

Compiler’s Note:
In	the	financial	sector,	virtual	currencies	are	the	topic	of	
discussion. Several companies across the world have 
embraced this new development and started accepting or 
investing in virtual currencies. Given below are illustrative 
disclosures	in	the	financial	statements	of	three	companies	
in the US which have accepted virtual currencies as a 
mode of settlement of their trade transactions or are 
investing in the same.

MICROSTRATEGY INCORPORATED
Organisation
MicroStrategy pursues two corporate strategies in the 
operation of its business. One strategy is to grow our 
enterprise analytics software business and the other is to 
acquire and hold Bitcoin.

Digital assets
During the second half of 2020, the Company purchased 
an aggregate of $1.125 billion in digital assets, comprised 
solely of Bitcoin. The Company accounts for its digital 
assets	as	indefinite-lived	intangible	assets	in	accordance	
with	 Accounting	 Standards	 Codification	 (‘ASC’)	 350,	
Intangibles-Goodwill and Other. The Company has 
ownership of and control over its Bitcoin and uses 
third-party custodial services at multiple locations that 
are geographically dispersed to store its Bitcoin. The 
Company’s digital assets are initially recorded at cost. 
Subsequently, they are measured at cost, net of any 
impairment losses incurred since acquisition.

The Company determines the fair value of its Bitcoin on 
a non-recurring basis in accordance with ASC 820, Fair 
Value Measurement, based on quoted (unadjusted) prices 
on the active exchange that the Company has determined 
is its principal market for Bitcoin (Level I inputs). The 
Company performs an analysis each quarter to identify 
whether events or changes in circumstances, principally 
decreases in the quoted (unadjusted) prices on the active 
exchange, indicate that it is more likely than not that any 
of the assets are impaired. In determining if an impairment 
has occurred, the Company considers the lowest price of 
one Bitcoin quoted on the active exchange at any time 
since	acquiring	the	specific	Bitcoin	held	by	the	Company.	
If the carrying value of a Bitcoin exceeds that lowest 

price, an impairment loss has occurred with respect to 
that Bitcoin in the amount equal to the difference between 
its carrying value and such lowest price.

Impairment losses are recognised as ‘Digital asset 
impairment losses’ in the Company’s Consolidated 
Statements of Operations in the period in which the 
impairment	 is	 identified.	The	 impaired	digital	assets	are	
written down to their fair value at the time of impairment 
and this new cost basis will not be adjusted upward for 
any subsequent increase in fair value. Gains (if any) are 
not recorded until realised upon sale, at which point they 
would be presented net of any impairment losses in the 
Company’s Consolidated Statements of Operations. In 
determining the gain to be recognised upon sale, the 
Company calculates the difference between the sales 
price	 and	 carrying	 value	 of	 the	 specific	 Bitcoins	 sold	
immediately prior to sale.

See Note 5, Digital Assets, to the Consolidated Financial 
Statements for further information regarding the 
Company’s purchases of digital assets.

Note 5: Digital Assets
During the year ended 31st December, 2020, the Company 
purchased approximately 70,469 Bitcoins for $1.125 billion 
in cash, including cash from the net proceeds related to 
the liquidation of short-term investments and the issuance 
of its convertible senior notes. During the year ended 31st 
December, 2020, the Company incurred $70.7 million of 
impairment losses on its Bitcoin. As of 31st December, 
2020, the carrying value of the Company’s Bitcoin was 
$1.054	billion,	which	 reflects	 cumulative	 impairments	of	
$70.7 million. The carrying value represents the lowest 
fair value of the Bitcoins at any time since their acquisition. 
The Company did not sell any of its Bitcoins during the 
year ended 31st December, 2020.

SQUARE, INC.
Bitcoin Revenue
The Company offers its Cash App customers the ability to 
purchase Bitcoin, a cryptocurrency denominated asset, 
from	the	Company.	The	Company	satisfies	its	performance	
obligation and records revenue when Bitcoin is transferred 
to the customer’s account. The Company purchases 
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Bitcoin from private broker dealers or from Cash App 
customers and applies a small margin before selling it to its 
customers. The sale amounts received from customers are 
recorded as revenue on a gross basis and the associated 
Bitcoin cost as cost of revenues, as the Company is the 
principal in the Bitcoin sale transaction. The Company has 
concluded it is the principal because it controls the Bitcoin 
before delivery to the customers, it is primarily responsible 
for the delivery of the Bitcoin to the customers, it is exposed 
to	 risks	 arising	 from	 fluctuations	 of	 the	 market	 price	 of	
Bitcoin before delivery to the customers, and has discretion 
in setting prices charged to customers.

Investments in Bitcoin
Bitcoin is a cryptocurrency that is considered to be an 
indefinite	 lived	 intangible	 asset	 because	 Bitcoin	 lacks	
physical form and there is no limit to its useful life. 
Accordingly, Bitcoin is not subject to amortisation but is 
tested for impairment continuously to assess if it is more 
likely than not that it is impaired. The Company has 
concluded Bitcoin is traded in an active market where 
there are observable prices, a decline in the quoted price 
below cost is generally viewed as an impairment indicator, 
in which case the fair value is determined to assess 
whether an impairment loss should be recorded. If the fair 
value of Bitcoin decreases below the carrying value during 
the assessed period an impairment charge is recognised 
at that time. After an impairment loss is recognised, the 
adjusted carrying amount of Bitcoin becomes its new 
accounting basis. A subsequent reversal of a previously 
recognised impairment loss is prohibited until the sale 
of the asset. In the fourth quarter of 2020, the Company 
acquired $50 million of Bitcoin that it expects to hold as 
an investment for the foreseeable future. There was no 
impairment loss recorded on Bitcoin for the year ended 
31st December, 2020.

Cost of revenue
Transaction-based costs
Transaction-based costs consist primarily of interchange 
and assessment fees, processing fees and bank 
settlement fees paid to third-party payment processors 
and	financial	institutions.

Subscription and services-based costs
Subscription and services-based costs consist primarily 
of caviar-related costs, which included processing fees, 
payments to third-party couriers for deliveries and the 
cost of equipment provided to sellers. Caviar-related 
costs for catered meals also included food costs and 
personnel costs. Subscriptions and services-based 

costs also included costs associated with Cash Card 
and Instant Deposit. The caviar business was sold in the 
fourth quarter of 2019.

Hardware costs
Hardware costs consist of all product costs associated 
with contactless and chip readers, chip card readers, 
Square Stand, Square Register, Square Terminal and 
third-party peripherals. Product costs consist of third-
party manufacturing costs.

Bitcoin costs
Bitcoin cost of revenue comprises of the amounts the 
Company	pays	to	purchase	Bitcoin,	which	will	fluctuate	in	
line with the price of Bitcoin in the market.

Other costs
Other costs such as employee costs, rent and occupancy 
charges are generally not allocated to cost of revenue 
and	are	reflected	in	operating	expenses.

TESLA, INC.
Investments
In January, 2021, we updated our investment policy to 
provide	 us	 with	 more	 flexibility	 to	 further	 diversify	 and	
maximise returns on our cash that is not required to 
maintain adequate operating liquidity. As part of the 
policy, we may invest a portion of such cash in certain 
specified	 alternative	 reserve	 assets.	 Thereafter,	 we	
invested an aggregate $1.50 billion in Bitcoin under this 
policy. Moreover, we expect to begin accepting Bitcoin 
as a form of payment for our products in the near future, 
subject to applicable laws and initially on a limited basis, 
which we may or may not liquidate upon receipt.

We	 will	 account	 for	 digital	 assets	 as	 indefinite-lived	
intangible assets in accordance with ASC 350, Intangibles-
Goodwill and Other. The digital assets are initially 
recorded at cost and are subsequently re-measured 
on the consolidated balance sheet at cost, net of any 
impairment losses incurred since acquisition. We will 
perform an analysis each quarter to identify impairment. If 
the carrying value of the digital asset exceeds the fair value 
based on the lowest price quoted in the active exchanges 
during the period, we will recognise an impairment loss 
equal to the difference in the consolidated statement of 
operations.

The cost basis of the digital assets will not be adjusted 
upward for any subsequent increases in their quoted prices 
on the active exchanges. Gains (if any) will. 
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Legacy laws were legislated independently and hence 
administered by their respective Governments. However, 
the GST law has been designed on the unique concept of 
‘Pooled sovereignty’ between the Centre and the States. 
This dual nature of GST has made the administration 
of this novel legislation a critical challenge before the 
GST Council. Unlike the ‘origin-based’ Central Sales 
Tax law (also a Central legislation) where the collection 
and retention of taxes was with the respective State 
Governments, the GST design faces the peculiarity of 
implementing a ‘destination consumption law’ with revenue 
being collected and administered in the State of origin but 
ultimately accruing to the State of consumption. Moreover, 
the Central and State administrations are not only 
implementing their respective laws under which they have 
been appointed, but are also entrusted with implementing 
the parallel GST law. Intense discussions have taken 
place between the Central and State administrations and 
the	final	handshake	was	made	as	follows:

- Single administrative interface;
-	 Efficient	use	of	respective	administrative	expertise;
- Vertical and quantitative division of taxpayer base 
(except for enforcement and vigilance action); and
- Cross-empowerment of critical administration functions 
(except matters involving the place of supply).

SUMMARY OF ADMINISTRATION OF 
GST ACT
Sections 3, 4 and 5 provide for the administration of the 
Act – Section 3 handles appointments at various levels 
of	 officers	 and	 deemed	 officers	 appointed	 under	 the	
erstwhile	enactment	as	GST	officers;	Section	4	empowers	
the Board / Commissioner to appoint such other persons 
as	GST	officers;	Section	5	enables	the	Board	to	equip	any	
officer	appointed	under	sections	3	or	4	with	functions	and	
duties under the Act. It also enables the Commissioner 
to	 delegate	 his	 powers	 to	 any	 subordinate	 officer.	
Section	 6	 codifies	 the	 cross-empowerment	 principle	
as agreed by the GST Council, enabling the appointed 
GST	officers	to	cross-administer	the	functions	conferred	

under the correspondent enactments. In this background, 
three phrases have been adopted for the purpose of 
assignment of administrative functions, viz., ‘adjudicating 
authority’,	 ‘proper	 officer’	 and	 ‘authorised	 officer’.	 This	
article attempts to decode whether these terms are 
mutually exclusive or overlapping with each other. It is to 
be noted that this article only decodes the Central Tax 
Notifications	 /	Circulars.	One	may	have	 to	examine	 the	
flow	of	the	respective	State	Notifications	in	order	to	fix	the	
jurisdiction	of	said	officers.

PROPER OFFICER – DEFINITION AND 
ROLE
As	a	starting	point,	let	us	look	at	the	respective	definitions	
under the GST Act:

Proper Officer – Section 2(91) defines ‘proper officer’ 
in relation to any function to be performed under 
this Act, which means the Commissioner or the Officer 
of the Central Tax who is assigned that function by the 
Commissioner in the Board;
Section 2(24): ‘Commissioner’ means the Commissioner 
of Central Tax and includes the Principal Commissioner 
of Central Tax appointed u/s 3 and the Commissioner of 
Integrated Tax appointed under the Integrated Goods and 
Services Tax Act;
Section 2(25) r/w/s 168, ‘Commissioner in the Board’… 
shall mean a Commissioner or Joint Secretary posted 
in the Board and such Commissioner or Joint Secretary 
shall exercise the powers specified in the said sections 
with the approval of the Board.
(Note – In Central Tax administration, NOT all 
Commissioners are empowered to perform the function 
of assignment. It is only that Commissioner who is posted 
in the Board who is entitled to perform such assignment 
of functions.)

In	order	to	confer	specific	jurisdiction	to	individual	officers,	
the respective Commissioners have, through instructions / 
Notifications,	identified	the	‘proper	officers’	on	the	principle	
of cross-empowerment, functional and geographical 

PROPRIETY IN ADJUDICATION

SUNIL GABHAWALLA I RISHABH SINGHVI I PARTH SHAH 
Chartered Accountants

DECODING GST



83BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 867 (2021) 53  BCAJ

of Appeals and is conspicuously absent in the provisions 
granting powers to issue orders under the Assessment / 
Adjudication provisions of the enactment. There seems to 
be a prima facie disconnect in empowerment of execution 
and decision-making functions under the Act. It appears 
that certain functions have been distributed to proper 
officers	 but	 the	 issuance	 of	 orders	 (decision-making)	
has	 been	 conferred	 on	 a	 separate	 category	 of	 officers	
called ‘adjudicating authority’. One therefore has to look 
into the enactment to identify whether the said terms are 
overlapping or mutually exclusive to each other.

Authorised Officer – Role
In several instances, the enactment empowers senior 
officer(s)	to	‘authorise’	a	Central	Tax	Officer	with	specific	
functions. Section 67 empowers the Joint Commissioner 
to	authorise	officers	to	inspect	the	premises	of	a	taxpayer.	
Section 65 empowers the Joint Commissioner to authorise 
the	 audit	 of	 a	 taxpayer	 by	 a	 particular	 officer	 including	
visiting	 the	said	premises.	Therefore,	 these	are	officers	
who	 are	 permitted	 to	 perform	 a	 specific	 task	 under	 an	
authorisation having a limited operation over a ‘particular 
taxpayer for a specific function’.

Identification – ‘Proper Officer’
An	 officer	 after	 having	 been	 appointed	 under	 the	 Act,	
is required to be granted jurisdiction to perform his task 
under	the	Act.	Proper	officers	are	conferred	powers	on	the	
following basis: (a) Geography, (b) Cross-empowerment 
/ division, (c) Functions, and (d) Monetary limits (if any).

A) Geographical jurisdiction
Notification 2/2017-CT dated 19th June, 2017 appoints 
Central	Tax	Officers	for	the	purpose	of	section	3	of	the	CGST	
Act and assigns geographical jurisdiction to Commissioners 
(aka Executive Commissionerate), Commissioners (Appeals) 
and	 Commissioners	 (Audit).	 The	 said	 Notification	 divides	
the entire Central Administration at State / District levels 
for the purpose of administration. Each Commissioner has 
issued public notices assigning jurisdiction to various ranges 
based on geographical parameters (such as PIN codes, 
etc.). Correspondingly, State Commissioners are expected 
to exercise similar powers and assign such jurisdiction 
to	 officers	 in	 their	 administration.	 Similarly,	 Notification 
14/2017-CT dated 1st July, 2017	seeks	to	appoint	officers	of	
the Directorate-General of GST Intelligence / Audit as Central 
Tax	 Officers	 with	 all-India	 jurisdiction	 and	 confers	 powers	
corresponding	to	the	specified	level	of	Central	Tax	Officers.	
Section	 3	 of	 the	 GST	Act	 also	 deems	 officers	 appointed	
under	the	legacy	laws	as	officers	appointed	under	the	said	
Act.

division and vested them with the requisite functions. The 
role	of	proper	officer	has	been	envisaged	as	follows:

Section Function Issue orders

Chapter VI Registration / 
Amendment / 
Cancellation

Yes, for registration, 
cancellation, suspension, 
revocation

Chapter X Refunds Yes, for sanction or 
rejection

Section 60 Provisional 
assessment

Yes,	for	finalisation	of	
provisional assessment

Section 61 Scrutiny of returns No

Section 62 Assessment of non-
filers

Yes, best judgement order

Section 63 Assessment of 
unregistered persons

Yes, best judgement order

Section 65 Audit No

Section 66 Special audits No

Section 67 Inspection, search 
and seizure

No

Section 68 Inspection of goods 
in movement

No

Section 70 Summon attendance No

Section 71 Access of business 
premises

No

Section 
73/74

Demands of taxes Yes, for ascertaining raising 
demands

Section 79 Recovery of taxes No

ADJUDICATING AUTHORITY – 
DEFINITION AND ROLE
Adjudicating Authority – Section 2(4) defines 
‘adjudicating authority’ which means any authority, 
appointed or authorised to pass any order or decision 
under this Act, but does not include the Central Board 
of Indirect Taxes and Customs, the Revisional Authority, 
the Authority for Advance Ruling, the Appellate Authority 
for Advance Ruling, the National Appellate Authority for 
Advance Ruling, the Appellate Authority, the Appellate 
Tribunal and the Authority referred to in sub-section (2) 
of section 171.

The term ‘adjudicating authority’ has been used in 
‘Chapter XVIII-Appeals & Revisions’. The section provides 
for the remedy of appeal only against the orders of the 
‘adjudicating authority’. The critical point to be noted is that 
this	phrase	is	being	used	for	the	first	time	under	the	Chapter	
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B) Cross-empowerment jurisdiction
In terms of the 9th GST Council minutes, the Centre and 
States have mutually agreed to a ‘vertical division’ of the 
taxpayer base in each State (except for enforcement and 
vigilance functions). Vertical division of the taxpayer base 
entails clear demarcation of taxpayers being administered 
by the Centre and the State at each State’s level. The GST 
Council vide CBEC Circular No. 1/2017-GST dated 20th 
September, 2017 provided for such division based on 
turnover, business and geographical parameters. State-
level committees have issued trade notices demarcating 
the taxpayer base between both the administrations. 
Having been assigned respective administrative powers for 
a set of taxpayers, section 6 of the CGST Act empowers the 
‘cross-empowered	proper	officer’	 to	administer	 in	parallel	
the	corresponding	GST	law,	i.e.,	the	proper	officer	issuing	
orders under the CGST Act shall be empowered to issue 
parallel orders under the SGST Act with due intimation 
to	 the	 jurisdictional	 officer1. The GST Council has also 
decided that cases involving ‘place of supply’ would have 
to be handled by the Central Tax administration even if the 
taxpayer has been assigned to the State administration.

Notification 39/2017 dated 13th October, 2017 has 
been issued u/s 6(1) of the CGST Act empowering State 
officers	for	the	purpose	of	sanction	of	refund	u/s	54	or	55	
except Rule 96 of the CGST Rules, 2017 in respect of 
registered persons located in the territorial jurisdiction of 
the	said	State	officers.	CBIC letter dated 22nd June, 2020 
states	that	the	said	Notification	has	been	issued	only	to	
place	a	restriction	on	State	officers	from	issuing	refunds	
under Rule 96 of the CGST Rules. In the absence of a 
Notification	 it	 should	 be	understood	 that	 all	 powers	are	
cross-empowered to the corresponding administration by 
virtue of section 6.

C) Functional jurisdiction
CBEC Circular No. 3/3/2017 dated 5th July, 2017 has 
assigned	functions	to	specified	class	of	officers	in	exercise	
of powers u/s 2(91). The summary of the functions 
assigned	to	the	Central	Tax	Officers	is	as	follows:

Proper officer Powers & functions

Principal Commissioner / 
Commissioner of Central 
Tax

• Extension of period of seizure of goods 
beyond six months
• Extension for payments of demands up 
to three months

1 Interestingly,	the	phrase	‘jurisdictional	officer’	is	not	defined	and	one	would	
have	to	contextually	understand	this	as	the	‘proper	officer’	of	the	State	
administration

Proper officer Powers & functions

Additional or Joint 
Commissioner of Central 
Tax

• Authorisation of inspection, search of 
premises, seizure of goods, documents, 
books or things, inventory / disposal of 
perishable goods
• Authorisation of access to business 
premises for inspection of books of 
accounts, records, etc.
• Permission for transfer of properties by 
defaulter
• Disposal of conveyance in detention 
proceedings

Deputy or Assistant 
Commissioner of Central 
Tax

• Processing of refund applications
• Provisional assessment proceedings
• Assessment of unregistered persons
• Summary assessments in special cases
• Audit
•	Adjudication	above	a	specific	limit
• Recovery of excess taxes collected
• Recovery of taxes
• Penalties under various sections
• Detention proceedings
•	Confiscation	of	goods	or	conveyances
• Transitional provisions
• Re-credit of rejected refunds
•	Other	specified	procedural	matters

Superintendent of 
Central Tax

• Non-accountal of goods
• Scrutiny of returns
•	Assessment	of	non-filers
• General audit / special audit 
observations	/	findings
• Seizure of books of accounts
• Summon for submission of evidences
•	Adjudication	up	to	specific	limit
•	Other	specified	procedural	matters	

Inspector of Central Tax Detention proceedings

(Note – Assignment of powers to a specified officer would 
include assignment of such powers to the superiors of the 
specified officers.)

CBEC Circular dated 31st May, 2018-GST, dated 
9th February, 2018	 has	 also	 clarified	 that	 Audit	
Commissionerates and DGGSTI shall exercise powers 
of issuance of show cause notices but the adjudication of 
the same would be done by the Executive 
Commissionerates having jurisdiction over the principal 
place of business.

D) Monetary jurisdiction
The Central Tax administration (vide CBEC Circular 
dated 31st May, 2018-GST, dated 9th February, 2018) 
has assigned monetary jurisdiction to Superintendents, 
Assistant / Deputy Commissioners and Additional / Joint 
Commissioners for the purpose of adjudication of matters. 
A	significant	point	 is	that	the	said	monetary	limits	would	
extend only to matters of adjudication and other powers 
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(such as summary assessments, etc.) are not subjected 
to any monetary limits.

ANALYSIS
The prima facie observation emerging from the above 
Notifications	 /	 Circulars	 is	 that	 though	 ‘proper	 officers’	
have been conferred certain powers, the phrase 
‘adjudicating authority’ u/s 2(4) has not been mentioned 
anywhere. Generally, one may hasten to conclude that 
none	of	the	officers	have	been	empowered	to	adjudicate	
(i.e., issue orders) in terms of section 2(4) of the GST Act. 
The adjudication function, being a special and distinct 
function,	has	not	been	conferred	on	any	officer	and	hence	
no orders can be issued until the adjudication function is 
conferred	on	officers.

The said argument may face stiff resistance when 
one probes further into the enactment. Chapter II on 
Administration	 provides	 for	 identification	 of	 ‘proper	
officers’	 for	 various	 functions	 of	 the	 Act.	 As	 tabulated	
above, various sections under the enactment empower the 
proper	officers	to	perform	certain	functions.	While	some	
sections	 specifically	 empower	 officers	 with	 issuance	 of	
orders, others transfer the proceedings to its conclusion. 
For example, though sections 61, 65 and 66 entrust 
certain functions / powers, the respective provisions do 
not empower them to issue orders for the purpose of 
concluding the proceedings. Section 61 empowers the 
proper	 officer	 to	 scrutinise	 the	 GST	 returns	 and	 seek	
related	clarifications	from	the	taxpayers,	but	directs	 that	
any adverse observation should result in appropriate 
action	such	as	audit,	adjudication,	etc.	The	proper	officer	
does not derive the power of issuance of orders under the 
said	section	and	 the	ascertainment	of	proper	officer	 for	
issuance of orders would have to be performed under a 
separate section. Similar implications appear to operate 
in case of audits conducted u/s 65. The audit function 
may	be	entrusted	 to	a	specific	group	of	officers	but	 the	
section	does	not	specifically	empower	them	to	adjudicate	
the matter, and the issue is required to be adjudged only 
by	the	proper	officer	empowered	to	issue	orders	in	terms	
of section 73/74 of the GST Act.

The corollary is that all proper officers may not be 
adjudicating authorities but all adjudicating authorities 
would necessarily have to be proper officers under the 
section. The empowerment of a person as a proper 
officer is delegated to the respective Commissioner 
but the empowerment of the person as an adjudicating 
authority emerges from the provisions of the statute 
and is not the subject matter of delegation.

Another corollary of this approach is that not all actions 
of	proper	officers	are	appealable	under	the	provisions	of	
Chapter XVIII of the GST Act. It is only orders issued by 
an adjudicating authority which are eligible for a statutory 
appeal under the Chapter of Appeals / Revisions. For 
example,	 section	 65(6)	 requires	 the	 proper	 officer	
performing	the	audit	to	issue	his	‘findings’	from	the	audit.	
The	 Act	 has	 consciously	 used	 the	 phrase	 ‘findings’	 in	
contradistinction	to	‘orders’.	These	findings	would	not	be	
appealable orders for the purpose of XVIII since these 
are not decisions of adjudicating authorities or arising out 
of an adjudication proceeding under the Act. However, 
orders which are issued under sections 62, 63 or 64 in 
the	 case	 of	 assessment	 of	 non-filers,	 summary	
assessments or protective assessments, are in the 
nature of a decision-making function (adjudication 
function) and hence would be appealable before the 
respective appellate authority.

To	 reiterate,	 assignment	 of	 ‘proper	 officer’	 is	 a	
consequence of the Commissioner’s order but the 
assignment of a decision-making function is consequent 
to the statutory provision itself. Conferment of the status 
of adjudicating authority stands at a higher pedestal and 
cannot	be	altered	by	any	order	/	Notification.	Thus	one	may	
conclude that the carving out of a separate category of 
‘adjudicating authorities’ is for the purpose of tagging their 
orders as appealable orders under the Act. Adjudicating 
authorities are a ‘sub-set’ of proper officers and not a 
distinct category of officers.

SUPREME COURT’S VERDICT IN THE 
SAYED ALI & CANNON INDIA CASES
The Supreme Court in Sayed Ali (2011) 265 ELT 17 
(SC) examined the aspect of appointment of Customs 
(Preventive)	 officers	 and	 assignment	 of	 functions	 as	
proper	 officers	 for	 administration	 of	 the	Act.	 The	 Court	
observed	 that	 appointment	 of	 officers	 of	 customs	 for	 a	
particular geographical area does not ipso facto confer 
powers	 of	 a	 ‘proper	 officer’	 and	 in	 the	 absence	 of	
specific	adjudication	functions	being	assigned,	Customs	
(Preventive)	officers	were	held	as	 incompetent	 to	 issue	
show cause notices.

Applying the Sayed Ali case, the Supreme Court once 
again in Cannon India [2021 (376) E.L.T. 3 (S.C.)] 
examined	a	bill	of	entry	assessed	by	the	Customs	Officer	
(Appraising) and cleared for home consumption. The 
Director of Revenue Intelligence (DRI) subsequently 
raised the issue of short assessment of duty in terms 
of section 28(4) of the Customs Act. Section 28(4) r/w/s 
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2(34) assigned the function of demands and recovery to 
‘the	proper	officer’.	The	Court	emphasised	on	the	article	
‘the’	as	conveying	that	‘the	proper	officer’	is	the	specified	
officer	 who	 has	 been	 assigned	 the	 function	 u/s	 28(4)	
and	 not	 any	 other	 officer.	 Section	 28(4)	 being	 a	 power	
of re-assessment of the original assessment ought to be 
conferred	only	on	‘the	officer’	who	performed	the	original	
assessment	 and	 not	 on	 any	 other	 officer.	 According	
to the Court, where the same powers are conferred to 
different	officers	on	a	particular	subject	matter,	 then	the	
exercise	 of	 powers	 by	 one	 of	 the	 officers	 would	 be	 to	
the exclusion of the other, and hence any subsequent 
reassessment	 ought	 to	 be	made	 by	 the	 original	 officer	
who exercised jurisdiction over the subject matter. 
Moreover,	 the	 Court	 stated	 that	 DRI	 officers	 were	 not	
conferred powers of administration of the Customs Act 
since	the	Notification	conferring	powers	did	not	trace	itself	
back to section 6 of the Customs Act which empowered 
the Central Government to appoint other Central 
officers	for	the	purpose	of	the	Customs	Act.	Accordingly,	
adjudication	 proceedings	 initiated	 by	 the	 DRI	 officers	
were quashed in the absence of jurisdiction. The analogy 
emerging from these decisions is that there has to be a 
specific	 conferment	 of	 powers	 for	 performance	 of	 a	
function under the law and once such power is conferred 
to	a	particular	 officer,	 it	 operates	 to	 the	exclusion	of	 all	
other	officers	even	though	they	may	exercise	jurisdiction	
over the taxpayer.

The Proper Officer – As adjudicating authority
To	 understand	 the	 interplay	 between	 ‘Proper	 officer’,	
‘Authorised	 officer’	 and	 ‘Adjudicating	 authority’,	 one	
may take the example of audit proceedings. Section 
65	 specifies	 that	 the	 Commissioner	 may,	 by	 general	 /	
special	 order,	 authorise	 any	 officer	 to	 perform	 an	 audit	
of a taxpayer. The provision uses the phrase ‘authorised 
officer’	in	the	section,	i.e.,	officer	who	has	been	assigned	
the audit of the taxpayer. However, in section 65(6) the 
provisions state that on conclusion of the audit, ‘the proper 
officer’	shall	inform	the	audit	findings	and	their	reasons.	In	
section 65(7), it has been stated that where audit results 
in	short	payment	of	taxes,	‘the	proper	officer’	may	initiate	
action	 u/s	 73/74	which	 states	 that	 the	 ‘proper	 officer’	 in	
such cases shall issue a show cause notice directing the 
taxpayer to pay the said amount. The reference to ‘the 
proper	 officer’	 continues	 in	 the	 said	 section	 and	 73(9)	
enables	the	said	proper	officer	to	issue	appropriate	orders.

Two questions arise here: (a) Firstly, which Commissioner 
is authorised to perform the task of assignment of audit 
cases. While practically the Commissioner (Audit) 

performs	this	task,	Notification	2/2017-CT	does	not	specify	
such powers being granted to the Commissioner (Audit). 
The	said	Notification	merely	states	that	the	Commissioner	
(Audit) would exercise powers over the ‘territorial 
jurisdiction’ of the corresponding Commissioner(s). 
The nature of the powers to be exercised has not been 
specified	 in	 the	 said	 Notification.	 Even	 Board	 Circular	
No. 3/3/2017 only appoints the Commissioners with the 
proper	officer	functions	and	does	not	specifically	grant	an	
audit function to the Commissioner (Audit). In contrast, 
the	 Central	 Excise	 law	 contained	 Notification	 30/2014-
CT dated 14th	 October,	 2014	 r/w	 Notification	 47/2016	
dated	 28th	 September,	 2016	which	 specifically	 granted	
Audit and SCN issuance functions (adjudication powers 
introduced subsequently) for conferring jurisdiction. The 
GST provisions appear to have some shortcomings to 
this extent;

(b)	Secondly,	who	is	the	‘proper	officer’	for	conclusion	of	
audit proceedings and adjudication of the subject matter? 
It	is	fairly	clear	that	‘authorised	officers’	u/s	65(1)/(2)	are	
distinct	 from	 ‘proper	 officers’	 referred	 in	 65(6)/(7)	 and	
73/74.	It	also	appears	that	the	proper	officer	referred	to	in	
both	sections	implies	‘the’	proper	officer	who	is	assigned	
the	 adjudication	 function.	 Therefore,	 ‘the	 proper	 officer’	
referred	 to	 in	65(6)/(7)	should	be	 the	same	officer	as	 is	
being	referred	to	in	73/74.	Notification	2/2017	r/w	Circular	
3/3/2017 dated 31st May, 2018 implies that the Executive 
Commissionerate has been vested with both powers, 
i.e., ‘conclusion of audit proceedings’ [section 65(6)/(7)] 
as well as ‘adjudication of demands’ (section 73/74). It 
appears that the function of the Audit Commissionerate / 
officers	terminates	with	the	performance	of	the	audit	(i.e.,	
visit,	examination,	etc.)	but	reporting	of	audit	findings	and	
adjudication (where required) would need to be performed 
by the Executive Commissionerate only. Alternatively, 
it	 appears	 that	 the	 ‘proper	 officer’	 who	 is	 assigned	 the	
function of conclusion of audit u/s 65(6)/(7) should be 
the	same	officer	issuing	the	show	cause	notice	u/s	73(1),	
and in view of Circular dated 3rd March, 2017, the proper 
officer	 for	 adjudication	 u/s	 73(9)	 should	 be	 the	 officer	
functioning in the Executive Commissionerate. Despite 
this ambiguity, the conclusion remains that ‘authorised 
officers’	 are	 distinct	 from	 ‘the	 proper	 officer’	 and	 those	
proper	officers	functioning	as	decision-making	authorities	
u/s 73/74(9) would function as adjudicating authorities, 
making their orders amenable to statutory appeal.

State Administration – CGST Act
State administration has been conferred with powers to 
administer the Central enactment in respect of taxpayers 
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assigned to the State. Section 6(1) of the CGST Act 
considered	 ‘officers’	 appointed	 under	 the	 SGST	Act	 as	
being	 authorised	 to	 be	 ‘proper	 officers’	 for	 the	 purpose	
of the CGST Act. The respective State Commissioners 
in terms of the powers drawn from section 3 of the 
respective State enactments have designated proper 
officers	 on	 functional	 and	 geographical	 basis.	 Though	
the Commissioner exercising powers from the SGST 
Act	 appoints	 them	 as	 proper	 officers	 for	 the	 purpose	
of	 the	SGST	Act,	 the	said	State	officers	have	not	been	
assigned functions for the purpose of the CGST Act. 
Moreover, section 6(1) does not explicitly confer the 
rights	 of	 assignment	 of	 proper	 officer	 functions	 to	 the	
Commissioners (State) for the purpose of Central 
enactment. This probably should continue to be the 
prerogative of the Commissioner (Central Tax) only. This 
is	because	the	phrase	‘proper	officer’	under	the	CGST	Act	
is an appointment u/s 2(91) of the CGST Act and the said 
section only permits the assignment of functions by the 
‘Commissioner in the Board’. Commissioner in the Board 
only refers to Commissioner as designated by the Central 
Board of Indirect Taxes. State Commissioners would 
not be the Commissioners as understood in terms of 
section 2(91) of the CGST Act and hence the assignment 
of functions to their subordinates for the purpose of the 
SGST Act does not automatically result in assignment of 
functions for the purpose of the CGST Act. In simple terms, 
section 6 enables the Central enactment to authorise the 
State	 administration	 as	 proper	 officers	 (i.e.,	 borrow	 the	
man-power) but the power of assignment of functions 
(supervisory	 powers)	 to	 these	 sets	 of	 officers	 would	
continue to vest with the Commissioner in the Board and 
such power of assignment has not been delegated to the 
State Commissioner.

State Administration – IGST Act
Section 4 of the IGST Act is pari materia to section 6(1) 
of the CGST Act. A similar issue would emerge when a 
State	officer	administers	the	IGST	Act.	This	would	be	so	
insofar as the State administration is presiding over the 
state of registration of the taxpayer. But an additional 
issue that also emerges is where a State administration 
exercises its powers over a taxpayer who is not registered 
in their State. For example, any movement of goods from 
Mumbai to Chennai could entail movement through an 
intermediate State (say, Karnataka, Andhra Pradesh, 
etc.). The ‘place of supply’ of such transaction would be 
Tamil Nadu and the taxable person would be administered 
in Maharashtra. Strictly speaking, no revenue accrues 
(directly or indirectly) from this transaction to the State 
of Karnataka, though in practice the State administration 

has exercised its power to intercept goods which originate 
from Mumbai and are destined for Chennai.

Section	4	of	the	IGST	Act	appoints	officers	of	the	SGST	as	
proper	offices	for	the	IGST	Act.	SGST	has	been	defined	
under 2(111) of the CGST Act as ‘respective’ State GST 
officers.	Therefore,	section	4	of	the	IGST	Act	borrows	the	
State administration from the ‘respective’ State only and 
so	 the	 respective	State	GST	officer	 should	 ideally	 refer	
to the State administration having jurisdiction over the 
registration of the taxpayer. Though the State of Karnataka 
cannot exercise its domain over the said movement 
by virtue of ‘place of business’ or ‘place of supply’, the 
practice has been to exercise domain by virtue of the 
‘geographical presence’ of the goods under movement. 
None	of	the	Central	Tax	notifications	confer	proper	officer	
functions on the basis of geographical presence of goods. 
Rather, they appear to have been assigned with reference 
to the place of business of the taxpayer. On a reading of 
section 68 r/w/s 129 of the CGST Act, it appears that ‘the 
proper	officer’	referred	therein	cannot	extend	to	all	States’	
proper	officers	and	would	be	limited	only	to	the	‘respective	
State	proper	officers’	 from	the	movement	 that	emerges.	
But the High Court in Advantage India Logistics Private 
Limited vs. UOI (2018) 19 GSTL 46 (MP) held otherwise. 
The	Court	upheld	 the	 jurisdiction	of	an	MP	State	officer	
to intercept goods moving from Gurgaon (Haryana) to 
Mumbai (Maharashtra). This results in a very precarious 
situation and it is important that all stake-holders take 
cognisance of this issue.

DGGSTI as ‘proper officer’
In	 this	 context,	 the	 Notifications	 empowering	 the	
Directorate-General GST Intelligence (an arm of DRI) 
would be worth examining:
-	 Notification	 14/2017-Central	 Tax	 invokes	 its	 powers	
from sections 3 and 5 of the CGST Act and appoints 
the	 officers	 of	 the	Director-General	 of	GST	 Intelligence	
(erstwhile Director-General of Central Excise Intelligence) 
as	officers	with	all-India	jurisdiction;
-	The	said	Notification	invests	them	with	all	the	powers	as	
have	been	invested	in	the	corresponding	rank	of	officers	
under the Central Tax Administration;
-	However,	the	Notification	appointing	DGGST	officers	as	
Central	Tax	officers	has	not	been	issued	u/s	4	of	the	GST	
Act.	The	officers	of	the	DGGI,	which	is	a	special	wing	of	
the	DRI,	have	not	been	appointed	as	‘Central	Tax	Officers’	
in terms of section 4 of the CGST Act.
- Moreover, the Commissioner in the Board has not 
conferred	the	‘proper	officer’	function	to	the	officers	of	the	
DGGI.
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- This gives rise to a similar anomaly as was prevalent 
under the Customs legislation and under consideration in 
the Cannon India case.

Thus,	 DGGSTI	 being	 officers	 appointed	 directly	 by	 the	
Central	Government,	are	not	officers	specified	in	section	
3	of	 the	GST	Act	though	a	Notification	has	been	issued	
invoking the said power. Section 4 has not been invoked 
by	 the	said	Notification	 for	appointment	of	 the	DGGSTI	
officer	 for	 purposes	 of	 the	 CGST	 Law.	 To	 this	 extent,	
Notification	 14/2017	 carries	 the	 similar	 lacuna	 as	 was	
being considered in the aforesaid case and consequently 
the	said	officers	cannot	be	termed	as	‘proper	officers’	in	
terms of section 2(34) of the said Act.

COMPTROLLER & AUDITOR-GENERAL 
OF INDIA (C&AG)
There	 has	 been	 a	 recent	 trend	 where	 C&AG	 officers	
have been seeking information from taxpayers on the 
Transitional Credit Claim under GST. Neither section 3 
nor	4	have	appointed	the	officers	of	the	C&AG	as	Central	
Tax	Officers	under	the	statute.	Accordingly,	such	officers	
cannot	be	categorised	as	‘proper	officers’	under	either	the	
CGST or the SGST Act. Except section 108 of the CGST 
Act,	none	of	 the	sections	even	mentions	officers	of	 the	
C&AG to verify the books of accounts of the taxpayer. 
It is only section 108 of the CGST Act which makes 
reference to the objections of the C&AG for the purpose 
of enabling the revisional authority to revise any orders 

of proceedings conducted under the GST Act. But this 
does not enable the C&AG to directly scrutinise, assess 
or even adjudicate the records of the taxpayers. Thus, the 
C&AG cannot be permitted to directly seek or audit the 
records of the taxpayers and form any conclusion on the 
legality of their tax liability.

CONCLUSION
The	onus	of	proving	sufficient	jurisdiction	is	on	the	officer	
asserting it. Unless the jurisdiction has been conclusively 
established,	 the	 officer	 cannot	 proceed	 on	 the	 subject	
matter. In conclusion, one may recollect the decision of 
the Supreme Court in Hukum Chand Shyam Lal (1976 
AIR 789) which observed as follows: ‘It is well settled that 
where a power is required to be exercised by a certain 
authority in a certain way, it should be exercised in that 
manner or not at all, and all other modes of performances 
are necessarily forbidden. It is all the more necessary 
to observe this rule where power is of a drastic nature 
and its exercise in a mode other than the one provided 
will be violative of the fundamental principles of natural 
justice.’ The complex legal and administrative systems 
adopted under GST have to be meticulously handled 
by the Administrators in order to ensure the smooth 
and	 efficient	 function	 of	 the	 administration.	 Though 
this has been undertaken to a large extent, certain 
gaps need to examined and addressed so that there is 
clarity	on	 the	proper	officer	before	whom	 the	 taxpayers	
are answerable. 

Schedule III, Ind AS 34 Interim Financial Reporting, 
Conceptual framework for Financial Reporting under Ind 
AS and Ind AS 1 Presentation of Financial Statements, 
require comparative numbers to be presented. 
Comparative numbers are required for stand-alone 
financial	 statements,	 CFS,	 full	 set	 of	 interim	 financial	
statement	and	condensed	interim	financial	statement.

CONCLUSION
The process of gathering the information for the 

incremental Schedule III disclosures and providing 
comparative numbers in the initial year or period 
of implementing amended Schedule III will be a 
cumbersome and onerous exercise, particularly aging 
analysis of receivables, payables, or capital work 
in progress. Additionally, many of the disclosure 
requirements may be required at the CFS 
level. Therefore, proper planning and system 
modification	 is	 advised	 to	 comply	 with	 the	 amended	
Schedule III. 

Ind AS Continued from Page 79

All truly wise thoughts have been thought already thousands of times; 
but to make them truly ours, we must think them over again honestly, 

until they take root in our personal experience
—  Johann Wolfgang von Goethe
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RECENT DEVELOPMENTS IN GST
G.G. GOYAL 

Chartered Accountant
C.B. THAKAR

Advocate

NOTIFICATIONS
Changes in Rules: Notification No. 32/2021-Central 
Tax dated 29th August, 2021
By	 the	 above	 Notification,	 the	 following	 changes	 have	
been effected in the CGST Rules, 2017:

(i) In case of companies a facility to upload returns, etc., 
by EVC was valid up to 31st August, 2021. With this 
Notification,	the	said	facility	is	extended	till	31st October, 
2021. The facility will not be available from 1st November, 
2021.
(ii) As per rule 138E of the CGST Rules, 2017 there 
are restrictions on furnishing of information in Part A of 
Form	GST-EWB-01,	 if	 there	 is	 failure	 to	 file	 returns	 for	
two consecutive tax periods. However, in view of the 
pandemic, the above restriction was made non-applicable 
if	 the	 failure	 to	 file	 return	 was	 for	 the	 period	 February,	
2020 to August, 2020 and the relaxation was operative 
up to 15th October, 2020. Now, by inserting a 5th proviso 
in the above rule, the said restriction is relaxed for the 
period from 1st May, 2021 to 18th August, 2021 in case 
where the return in Form GSTR3B or Form GSTR1 or 
GST-CMP-08	 has	 not	 been	 filed	 for	 the	 period	 March,	
2021 to May, 2021.
(iii) Certain changes have been made in Form GST-
ASMT-14 (i.e., notice for assessment u/s 63). The notice 
now provides a reference number of the order cancelling 
registration. This will be useful for ready reference. The 
second change in the above form is to remove duplication 
of contents. And the third change is to incorporate the 
address of the issuing authority. This is also a good 
change	so	that	the	noticee	can	easily	locate	the	officer.

Extension of amnesty regarding late fees: Notification 
No. 33/2021-Central Tax dated 29th August, 2021
By	 the	 earlier	 Notification	 dated	 1st June, 2021 (details 
of which are given in the BCAJ issue of July, 2021) the 
Government has given relaxation in late fees for delayed 
filing	 of	 returns.	 The	 time	 limit	 for	 availing	 the	 above	
relaxation was up to 31st August, 2021. By the above 
Notification,	 the	 said	 time	 limit	 is	 extended	 up	 to	 30th 
November, 2021.

Extension for filing revocation application: Notification 
No. 34/2021-Central Tax dated 29th August, 2021
Upon cancellation of registration, the affected person 
is	 allowed	 to	 file	 revocation	 application	 whereby	 he	
can apply for revocation of cancellation of registration. 
Such	 application	 is	 required	 to	 be	 filed	 within	 30	 days	
of cancellation of the registration order. By the above 
Notification,	relaxation	is	given	that	if	such	cancellation	is	
under	section	29(2)(b)	or	(c)	and	if	the	time	limit	for	filing	
revocation application falls between 1st March, 2020 and 
31st	August,	2021	 then,	such	person	can	file	 revocation	
application till 30th September, 2021.

Under section 29(2)(b) the registration can be cancelled 
if	there	is	failure	to	file	returns	by	the	composition	person	
for three consecutive tax periods.

Under section 29(2)(c) the registration can be cancelled if 
there	is	failure	to	file	returns	by	any	registered	person	for	
a continuous period of six months.

The	benefit	of	relaxation	is	given	in	the	above	cases	only.

CIRCULARS
Clarification regarding extension of limitation for filing 
revocation application: Circular No. 158/14/2021-GST 
dated 6th September, 2021
The	Government	has	given	relaxation	in	filing	revocation	
application	 as	 per	 Notification	 No.	 34/2021-Central	 Tax	
dated 29th August, 2021, mentioned above. In respect 
of the above relaxation, the CBIC has issued the above 
Circular	 in	 which	 various	 clarifications	 covering	 various	
situations are given. The intention is that the affected 
person should get an opportunity to get his grievance of 
cancellation redressed by way of a revocation application.

Clarification on doubts related to scope of 
‘Intermediary’ services: Circular No. 159/15/2021-GST 
dated 20th September, 2021
The	Government	has	clarified	the	scope	of	Intermediary	
Services through the above Circular, issued after the GST 
Council meeting held on 17th September, 2021.
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Clarification on certain issues: Circular No. 
160/16/2021-GST dated 20th September, 2021
The above Circular has been issued to clarify certain 
issues in respect of
1. Time limit for availment of ITC in respect of Debit Notes 
to be considered with reference to the date of issuance of 
Debit Note, w.e.f. 1st January, 2021 [section 16(4)].
2. No necessity of carrying physical copy of Tax Invoice 
during journey in case where invoice has been generated 
in prescribed mode of e-invoice. [Rule 48(4).] Production 
of	QR	code,	with	embedded	IRN,	would	suffice.
3. Applicability of restrictions imposed u/s 54(3) of the 
CGST Act for availment of refund of accumulated ITC, in 
case of export of certain goods.

Clarification relating to Export of Services: Circular 
No. 161/17/2021-GST dated 20th September, 2021
An important aspect related to Export of Services has 
been	clarified	through	the	above	Circular.	After	a	detailed	
analysis of legal provisions, the Circular concludes that 
‘a company incorporated in India and a body corporate 
incorporated by or under the laws of a country outside 
India, which is also referred to as foreign company under 
Companies Act, are separate persons under the CGST 
Act, and thus are separate legal entities. Accordingly, 
these two separate persons would not be considered as 
“merely establishments of a distinct person in accordance 
with Explanation 1 in section 8”.’

Therefore, supply of services by a subsidiary / sister 
concern / group concern, etc., of a foreign company, which 
is incorporated in India under the Companies Act, 2013, 
may qualify for being considered as export of services, 
as it would not be treated as supply between merely 
establishments of distinct persons under Explanation 1 
of section 8 of the IGST Act, 2017. Similarly, the supply 
from a company incorporated in India to its related 
establishments outside India, which are incorporated 
under the laws outside India, would not be treated as 
supply to merely establishments of distinct person under 
Explanation 1 of section 8 of the IGST Act, 2017. Such 
supplies, therefore, would qualify as ‘export of services’, 
subject	to	fulfilment	of	other	conditions	as	provided	under	
sub-section (6) of section 2 of the IGST Act.

ADVANCE RULINGS
(1) ITC – Eligibility for Solar Plant
M/s KLF Nirmal Industries Pvt. Ltd. (Order No. 19/
ARA/2021 dated 18th June, 2021) (Tamil Nadu)
The facts are that the applicant is in the business of edible 
oil and has an extracting plant in the State of Tamil Nadu. 

For operating the plant, the applicant has got a solar 
plant installed in its factory. The supplier has considered 
the supply / installation of the solar plant as works 
contract.

It	 is	positively	confirmed	that	the	electricity	generated	is	
only used for its captive consumption in the plant and 
nothing is given to outside agencies. To substantiate 
this fact, they have produced the memo issued by the 
Tamil Nadu Generation and Distribution Corporation Ltd., 
wherein it is stated as under:

‘(13) At present, as per the Hon’ble TNERC’s Grid 
Connectivity and Intra-State Open Access Regulations, 
2014, parallel operation charges (Rs. 15,000 per month 
per MW or part thereof as per TNERC Order No. 5 of 2019 
dated 29th	March,	2019)	as	fixed	by	the	TNERC	have	to	
be paid by the generator. This charge is applicable as the 
generator is availing parallel operation with the grid for 
captive use of solar power without availing open access 
and it is subject to revision based on the TNERC order 
issued from time to time.’

The applicant also submitted that the solar plant is 
capitalised in their books in the category of ‘Plant and 
Machinery’ and also that no depreciation is claimed on 
the GST component.

Based on the above facts, the applicant has posed the 
following questions:

‘1. Whether the company is eligible to take input tax credit 
as inputs / capital goods or input services of the items 
listed in Appendix-A.
2. Whether the company is eligible to take input tax credit 
for inputs and services for running the solar plant.’

The AAR referred to the statutory provisions of sections 
16 and 17 of the CGST Act and observed the requisites 
for	 getting	 ITC.	 He	 noted	 that	 the	 applicant	 fulfils	 the	
conditions of section 16 as it has tax invoice, it is for 
business, the goods are received, the tax charged is 
paid	 and	 the	 return	 is	 filed.	 There	 is	 no	 dispute	 about	
compliance of the above conditions.

Reference was also made to the provision of blocked credit 
in section 17(5)(c). The said section is also reproduced in 
the AR as under:

‘(5) Notwithstanding anything contained in sub-section (1) 
of section 16 and sub-section (1) of section 18, input tax 
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credit shall not be available in respect of the following, 
namely,
(c) works contract services when supplied for construction 
of an immovable property (other than plant and machinery) 
except where it is an input service for further supply of 
works contract service;
(d) goods or services or both received by a taxable person 
for construction of an immovable property (other than 
plant or machinery) on his own account including when 
such goods or services or both are used in the course or 
furtherance of business.
Explanation – For the purposes of this Chapter and 
Chapter VI, the expression “plant and machinery” means 
apparatus,	 equipment	 and	machinery	 fixed	 to	 earth	 by	
foundation or structural support that are used for making 
outward supply of goods or services or both and includes 
such foundation and structural supports but excludes
(i) land, building or any other civil structures;
(ii) telecommunication towers; and
(iii) pipelines laid outside the factory premises.’

The AAR observed that the said section will not affect the 
case of the applicant because although the solar plant is 
a works contract and it is an immovable property, but still 
it is in the excluded category being ‘plant and machinery’.

There were other purchases in the block of plant and 
machinery. However, since it was not substantiated further, 
the AAR did not give any further ruling on the same.

Based on the above facts, the AAR held that the applicant 
is eligible to take ITC on the solar plant.

(2) Exemption – Registration
M/s Sachdeva College Ltd. (Advance Ruling No. HR/
HAAR/2020-21/16 dated 23rd June, 2021) (Haryana 
AAR)
The applicant is a limited company incorporated under 
the Companies Act. It provides training to selected 
candidates sponsored by the Directorate of Welfare of 
Scheduled Caste and Backward Classes Department, 
Haryana (referred to as Directorate of Welfare).

There is an agreement with the Directorate of Welfare 
and the whole expenditure is borne by the Government.

Based on the above facts, the following questions were 
put before the AAR:

‘2. The questions framed in advance ruling application 
are:

2.1 To determine the liability to pay GST / IGST tax on 
training to students at the behest of the Directorate of 
Welfare of Scheduled Caste and Backward Classes 
Department, Haryana by the applicant under a training 
programme for which the total expenditure is borne by the 
State Government of Haryana which implements three 
types of schemes, i.e., State Scheme, Sharing basis, 
Centrally-sponsored Scheme, especially in view of Entry 
No. 72 of the Haryana Government Excise & Taxation 
Department	 Notification	 No.	 47/ST-2	 dated	 30th June, 
2017, and whether this Entry grants exemption of GST on 
the training of students by the petitioner?
2.2 Whether the applicant is liable to be registered under 
the State of Haryana under HGST / CGST in view of the 
facts and circumstances of the present case?’

The applicant is claiming exemption for fees received 
from the Directorate of Welfare. The Excise and Taxation 
Commissioner,	 Haryana	 has	 clarified	 that	 no	 GST	 is	
payable on schemes related to training as per Entry No. 
72 of the Haryana Department vide	Notification	dated	30th 
June, 2017.

The AAR referred to the exemption entry in the Haryana 
SGST and CGST as under:

‘E.	Following	services	have	been	exempted	by	Notification	
No. 47-ST-2 (HGST) Entry No. 72 of HGST; 09/2017 
(IGST) Entry No. 75 of IGST; and 12/2017 (CGST) Entry 
No. 69 of CGST:

47-ST-2 (HGST) Entry No. 72 of HGST:
“Services provided to the Central Government, State 
Government, Union Territory Administration under any 
training programme for which total expenditure is borne 
by the Central Government, State Government, Union 
Territory Administration.”

09/2017 (IGST) Entry No. 75 of IGST:
“Services provided to the Central Government, State 
Government, Union Territory Administration under any 
training programme for which total expenditure is borne 
by the Central Government, State Government, Union 
Territory Administration.”

12/2017 (CGST) Entry No. 69 of CGST:
“Services provided to the Central Government, State 
Government, Union Territory Administration under any 
training programme for which total expenditure is borne 
by the Central Government, State Government, Union 
Territory Administration”.’
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The meaning of ‘coaching’ as given in the Cambridge 
Dictionary	 was	 referred	 to,	 which	 defines	 coaching	 as	
under:
‘the job or activity of providing training for people or 
helping to prepare them for something.’

The	AAR	relied	upon	the	clarification	given	by	the	Excise	
Commissioner to the Directorate of Welfare in which, with 
reference	to	the	above	Entry	No.	72	in	Notification	No.	47/
HGST dated 30th	June,	2017,	it	is	clarified	that	no	tax	is	
payable, the transaction being exempt under the above 
entry.

Accordingly, the AAR opined that no tax is payable on the 
above transactions.

Regarding the liability for registration, the AAR observed 
as under:

‘Further, section 23 of the Act provides that any person 
engaged exclusively in the business of supplying goods 
and services or both that are not liable to tax or fully 
exempt from tax under this Act or under the Integrated 
Goods and Service Tax Act... So the applicant is not liable 
for registration till he supplies goods and services or both 
that are not liable to tax or fully exempt from tax under the 
GST Acts.’

Thus, the AR decided in favour of the applicant.

(3) Exempt supply vis-à-vis local authorities
M/s CMS Engineering Concern (Advance Ruling No. 
05/WBAAR/2021-22 dated 30th July, 2021) (WB AAR)
The applicant, M/s CMS Engineering Concern, is engaged 
in the operation of water pumps and safeguarding 
pumping machinery at various pump-houses in different 
districts of West Bengal for supply of drinking water to 
the public and hospitals upon receipt of a work order from 
the Directorate of Public Health Engineering, Government 
of West Bengal (hereinafter referred to as the PHE 
Directorate).

The applicant is of the opinion that he provides services 
to local authority, i.e., Panchayat and Municipality, whose 
powers and duties are described in Article 243G and 
Article 243W of the Constitution of India. The services 
are described in the Eleventh and Twelfth Schedule of 
the Constitution attached to Article 243G (Panchayat) and 
Article 243W (Municipality). Both of the said Schedules 
contain ‘Drinking water’ and ‘Water supply for domestic, 
industrial and commercial purposes’.

Therefore, according to the applicant, the services 
provided by him are pure services which do not involve 
any supply of goods. Further, such services are provided 
to a local authority by way of activity in relation to the 
function entrusted to the Panchayat under Article 243G 
or in relation to the function entrusted to the Municipality 
under Article 243W and therefore the services are 
exempt from taxation vide entry at serial number 3 of 
the	Notification	No.	 1136	 F.T.	 dated	 28th June, 2017 of 
the	 WB	 SGST	 [corresponding	 Central	 Notification	 No.	
12/2017-Central Tax (Rate) dated 28th June, 2017 under 
CGST], as amended from time to time.

Based on the aforesaid nature of supply, the applicant 
has sought advance ruling on the question as to whether 
or not the services provided by him are exempt from GST.

The applicant referred to the advance ruling pronounced 
by the West Bengal AAR in the matter of Mahendra 
Roy (Case No. 35 of 2019-2019-VIL-288-AAR) where 
the applicant is stated to be providing conservancy / 
solid waste management service to the Conservancy 
Department of the Howrah Municipal Corporation. In this 
case, the AAR has held that the supply is exempt from 
the	payment	of	GST	under	Sl.	No.	3	of	Notification	No.	
12/2017-Central Tax (Rate) dated 28th June, 2017, as 
amended from time to time.

The Revenue objected that the services rendered by 
the applicant for supervision of electrical installation and 
operating and guarding of pumping machinery are supply 
of services in the form of works contract or job work. 
These supplies in no way are sovereign services of the 
Government. Therefore, it was submitted that the stated 
services could not be considered as services falling under 
the purview of Articles 243G and 243W of the Constitution.

The AAR referred to the Entry involved and reproduced 
the same as under:

Entry	serial	No.	3	of	the	Notification	No.	1136	F.T.	dated	
28th June, 2017:

Sl. 
No.

Chapter, 
Section, 
Heading, 
Group or 
Service 

Code (Tariff)

Description 
of Services

Rate 
(per 
cent)

Condition

3 Chapter 99 Pure Services 
(excluding works

NIL NIL
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Sl. 
No.

Chapter, 
Section, 
Heading, 
Group or 
Service 

Code (Tariff)

Description 
of Services

Rate 
(per 
cent)

Condition

(continued)

contract service or 
other composite 
supplies involving 
supply of any 
goods) provided 
to the Central 
Government, State 
Government or 
Union Territory or 
Local Authority or 
a Governmental 
authority by way 
of any activity in 
relation to any 
function entrusted 
to a Panchayat 
under Article 243G 
of the Constitution 
or in relation to any 
function entrusted 
to a Municipality 
under article 243W 
of the Constitution

Based on the above entry, the issues to be decided were:
(i) whether the instant supply of services can be treated 
as pure services;
(ii) whether the applicant provides services to the Central 
Government, State Government or Union Territory or 
Local Authority or a Governmental authority; and
(iii) whether the said services are in relation to any function 
entrusted to a Panchayat under Article 243G or to a 
Municipality under Article 243W of the Constitution of India.

The AAR observed that pure services will mean supply of 
services which do not involve any supply of goods.

Although minute details of the work involved were not 
available, the AAR assumed that if it does not involve 
goods, it will not be works contract, as works contract 
takes place when goods are involved. Since there is no 
activity of treatment or process of goods, it cannot be job 
work also, observed the AAR.

The AAR also referred to the functions entrusted to the 
Panchayat and Municipality under Articles 243G / 243W 
by reproducing the Articles.

He found that the functions entrusted to a Panchayat or 

to a Municipality as listed in the Eleventh and / or Twelfth 
Schedule include the functions like drinking water or water 
supply for domestic, industrial and commercial purposes.

In view of the above, the AAR held that the services as 
provided by the applicant for operation of water-pump 
and safeguarding pumping machinery at various pump-
houses in different districts for supply of drinking water is 
a matter listed in the Eleventh and / or Twelfth Schedule 
in relation to functions entrusted to a Panchayat under 
Article 243G and / or to a Municipality under Article 243W 
of the Constitution and accordingly held the supply as 
exempt.

(4) Maintainability of Advance Ruling application
M/s Sree Krishna Rice Mill (Advance Ruling No. 04/
WBAAR/2021-22 dated 30th July, 2021) (WB AAR)
The applicant, Sree Krishna Rice Mill, has entered into 
agreements with State Government agencies for custom 
milling of paddy, i.e., production of rice on job work. In the 
execution of custom milling, the applicant has to collect 
/ procure paddy from paddy storage centres (commonly 
known as Mandis) and thereafter transport it to its milling 
site. After milling of rice from the said procured paddy, the 
applicant delivers such milled rice from its milling site to 
the various delivery centres.

According to the applicant, milling charges and usage 
charges for packing of rice is a taxable supply on which 
tax is levied @ 5% (CGST @ 2.5% and SGST @ 2.5%). 
However, on the issue of the services of transportation 
of paddy / rice, the applicant is of the opinion that the 
transportation charges in relation to paddy / rice are 
exempt from payment of tax under Entry serial No. 21 
of	 Notification	 No.	 12/2017-Central	 Tax	 (Rate)	 dated	
28th June, 2017, being services provided by a goods 
transport agency by way of transport in a goods carriage 
of agricultural produce. The applicant further expressed 
his view that labour charges on procurement of paddy are 
not liable to tax under the GST Act.

Based on the aforesaid nature of supply, the applicant 
raised the following issues before the AAR:
(i) Whether transportation of raw paddy from the point of 
purchase to the rice mill is taxable or not;
(ii) Whether the reimbursement of Mandi labour charges 
is taxable or not.

The AAR discussed details of the above issues at great  

Continued on Page 103   
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RECENT DECISIONS–INDIRECT TAXES
PART A IGOODS AND SERVICES TAX 

PULOMA DALAL I JAYESH GOGRI I MANDAR TELANG 
Chartered Accountants

I. SUPREME COURT
 

Union of India vs. Vishnu Aroma Pouching (P) 
Ltd.
[2021 (129) taxmann.com 17 (SC)]
Date of order: 29th June, 2021

The Supreme Court dismissed the SLP as barred by 
limitation and passed strictures on the Department 
regarding its lethargy and delay in filing the 
SLP without any cogent or plausible ground for 
condonation of delay, calling it a ‘certificate case’ 
and also imposed a cost of Rs. 25,000 for wastage 
of judicial time

FACTS
The	Supreme	Court	dismissed	the	SLP	belatedly	filed	by	
the Revenue against the order of the Gujarat High Court in 
the case of Vishnu Aroma Pouching (P) Ltd. vs. Union 
of India [2021] 129 taxmann.com 16 (Guj). In the said 
case, the petitioner paid GST liability for August, 2017 on 
19th September, 2017 (i.e., before the due date). However, 
due	 to	 portal	 limitations,	 it	 could	 not	 file	 the	 return	 for	
August, 2017 before the due date. Further, when the 
return	was	filed	on	21st September, 2017, due to technical 
glitches all the amounts appeared as ‘Nil’ in the said 
return. After a long-drawn follow-up with the Department, 
the	 petitioner	 was	 permitted	 to	 file	 Form	 GSTR3B	 for	
September, 2019 with taxes payable for August, 2017 and 
the same was accepted by the system. The Gujarat High 
Court had held that the petitioner had duly discharged the 
tax liability of August, 2017 within the period prescribed; 
however, it was only on account of technical glitches in the 
system that the tax amount had not been credited to the 
Government account, hence the petitioner would not be 
liable to pay any interest on the tax amount for the period 
from 21st September, 2017 to October, 2019.

HELD
While dismissing the SLP as barred by limitation, the 
Court passed strictures regarding the lethargy on the 
part	 of	 the	 Revenue	 Department	 for	 the	 delay	 in	 filing	

the	SLP	and	called	this	case	as	a	 ‘certificate	case’	filed	
only with the object to obtain a quietus from the Supreme 
Court, to complete a mere formality and to save the skin 
of	the	officers	who	may	be	at	default	in	following	the	due	
process, or may have done it deliberately, noting that the 
petitioner has approached this Court without any cogent 
or plausible ground for condonation of delay. Referring to 
the decisions in the cases of State of Madhya Pradesh 
vs. Bheru Lal [SLP (c) Diary No. 9217 of 2020, dated 
15th October, 2020]; and State of Odisha vs. Sunanda 
Mahakuda [SLP (c) Diary No. 22605 of 2020, dated 11th 
January, 2021], the Court stated that the leeway that was 
given to Government / public authorities on account of 
innate	 inefficiencies	 was	 the	 result	 of	 certain	 orders	 of	
this Court which came at a time when technology had 
not advanced and thus, greater indulgence was shown. 
This position is no more prevalent and the current legal 
position has been elucidated by the judgment of this 
Court in Office of Chief Post Master-General vs. Living 
Media India Ltd. [2012] 20 taxmann.com 347. The 
Supreme Court thus imposed costs on the petitioner(s) of 
Rs. 25,000 for wastage of judicial time.

Union of India & others vs. VKC Footsteps 
India Pvt. Ltd.
[2021-TIOL-237-SC-GST]
Date of order: 13th September, 2021

In case of Inverted Duty Structure, refund is 
allowed only of inputs and not with respect to 
input services

FACTS
Section 54(3) of the CGST Act, 2017 allows refund of 
unutilised input tax credit involving zero-rated supplies 
made without payment of tax and credit accumulated on 
account of the rate of tax on inputs being higher than the 
rate of tax on output supplies. Writ petitions under Article 
226 of the Constitution were instituted before the High 
Courts of Gujarat and Madras. It was submitted that refund 
on account of inverted duty structure should be allowed 
on both input as well as input services. Restricting the 
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credit only to inputs would be unconstitutional as it would 
lead to discrimination between input and input services. 
The Division Bench of the Gujarat High Court held that 
‘Explanation (a) to Rule 89(5) which denies the refund of 
“unutilised input tax” paid on “input services” as part of 
“input tax credit” accumulated on account of inverted duty 
structure is ultra vires the provision of Section 54(3) of the 
CGST Act, 2017’. The High Court therefore allowed the 
refund. However, the Madras High Court gave a contrary 
decision	 in	 the	matter.	The	Union	of	 India	has	 filed	 the	
present appeal against the decision of the Gujarat High 
Court.

HELD
The Court noted that section 54(3) allows refund of 
inputs, which by no parameters can also include input 
services. The Court noted that with the clear language 
which has been adopted by the Parliament while enacting 
the provisions of section 54(3), the acceptance of the 
submission will involve a judicial re-writing of the provision 
which is impermissible in law. Reading the expression 
‘input’ to cover input goods and input services would lead 
to recognising an entitlement to refund, beyond what 
was contemplated by Parliament. The Court stated that 
proviso to section 54(3) is not a condition of eligibility but 
a restriction provided in the law. It was also noted that a 
discriminatory provision under tax legislation is not invalid 
per se, input goods and input services are not treated as 
one and the same, and they are distinct species under 
the GST law. Therefore, the submission that goods and 
services must necessarily be treated at par cannot be 
accepted. Thus, refund is allowed only in case of inputs 
in case of inverted duty structure. Therefore, the Court 
affirmed	 the	 decision	 of	 the	 Madras	 High	 Court	 and	
allowed	 the	 appeal	 of	 the	 Revenue	 filed	 against	 the	
Gujarat High Court.

II. HIGH COURT

Deem Distributors (P) Ltd. vs. UOI
[2021 (129) taxmann.com 134 (Tel)]
Date of order: 3rd August, 2021

The provisions of the GST law do not confer 
any advisory jurisdiction on the respondents to 
issue any ‘advises’ to the taxpayers to pay tax 
before ascertainment of the liability as required 
by section 74(9) and no demands in the form of 
letters asking the taxpayer to pay GST along with 
interest and penalty can be issued or raised when 
the investigation is still in progress

FACTS
The	petitioner	 is	a	partnership	firm	registered	under	 the	
GST Act. They availed Input Tax Credit (ITC) based on 
invoices	issued	by	certain	suppliers	/	firms.	The	Department	
requested them to reverse the said credit on the ground 
that the said credit has been availed fraudulently without 
receiving	any	material	as	the	suppliers	/	firms	are	fictitious	
and are issuing fake invoices with intent to pass on the 
ITC. Summonses were also issued in the name of the 
Directors	of	the	petitioner	firm;	however,	the	investigation	
was not complete and the show cause notice u/s 74 was 
issued. The petitioner deposited certain amounts merely 
to avoid coercion and buy peace, but challenged the said 
letters before the Court on the ground that liability cannot 
be determined by the respondents before conducting 
inquiry when even the investigation is incomplete and that 
any advice or demand can at best be a provisional one; 
and the petitioner cannot be compelled coercively to pay  
the amounts.

HELD
Referring	to	the	provisions	of	section	74	and	the	affidavit	
in	 reply	 filed	 by	 the	 Department,	 the	 Court	 held	 that	 a	
conclusion that the petitioner had availed ITC and raised 
invoices	 by	 certain	 fictitious	 suppliers	 without	 actual	
receipt of goods, appears to have been drawn based on an 
incomplete investigation. It further held that section 74(5) 
gives a choice to the assessee to make any payment if 
he so chooses, but it does not confer any power on the 
respondents to make a demand as if there has been a 
determination of the liability of the assessee and demand 
tax along with interest and penalty. Hence, before 
ascertainment of the liability, as required by section 74(9), 
the Department could not have issued the letters advising 
the petitioner to reverse the input tax allegedly availed. 
The Court accordingly held that no advisory jurisdiction is 
conferred on the respondents to issue any ‘advises’ of the 
nature issued to the petitioner and no demands can be 
issued or raised when the investigation is still in progress. 
The Department cannot be allowed to put the cart before 
the horse and collect any tax, interest or penalty before 
they determine it in an inquiry. Any such action is wholly 
arbitrary and without jurisdiction. The Court thus directed 
the Department to refund the amount already deposited 
along with interest and proceed with their inquiry strictly in 
accordance with the provisions of law.

R.M. Dairy Products LLP vs. State of UP
[2021 (129) taxmann.com 37 (All)]
Date of order: 15th July, 2021



96 BOMBAY CHARTERED ACCOUNTANT JOURNAL  OCTOBER 2021

880 (2021) 53  BCAJ 

5

Rule 86A is not a recovery provision but only a 
provision to secure the interest of Revenue. It only 
provides, in certain situations and upon certain 
conditions being fulfilled, the specified amount that 
may be held back and be not allowed to be utilised 
(i.e., debited to the electronic credit ledger) by the 
assessee towards discharge of its liabilities on the 
outward tax or towards refund. Hence, if as on the 
date of passing the order there is no balance in the 
electronic credit ledger, the order would be read to 
create a lien up to the monetary limit mentioned in 
the said order in respect of future credits availed 
and credited in the electronic credit ledger

FACTS
The	 petitioner	 filed	 a	 writ	 petition	 challenging	 the	 order	
passed by the Department under Rule 86A(1)(a)(i) [i.e., not 
allowing debit in the electronic credit ledger of the amount 
equivalent to the credit of input tax that has been allegedly 
availed on the strength of tax invoices or debit notes issued 
by the registered person who has been found to be non-
existent or not to be conducting any business] of the State 
/ Central Goods and Services Tax Rules, 2017 raising 
the objections that the Department has no jurisdiction or 
authority to block any ITC over and above any amount 
that may have been actually available on the date of the 
order. The Department has to record a positive ‘reason 
to believe’ that credit of input tax had been fraudulently 
availed or the petitioner was wholly ineligible to avail the 
same. The adjudication proceedings in respect of the very 
same matter are underway in accordance with section 74 
and till those proceedings are concluded, no amount would 
become recoverable from the petitioner u/s 78.

HELD
Referring to various provisions of the Act, the Court noted 
that the recovery provisions are contained in section 79 
and the enabling Rules fall under Chapter XVIII being 
Rules 142 to 161. On the other hand, Rule 86A falls 
under Chapter IX of the Rules regarding payment of tax. 
It further held that the ambit and purpose of Rule 86A 
are inherently different and independent of the recovery 
provisions. Referring to Rule 86A, the Court held that it 
does not contemplate any recovery of tax due from an 
assessee. It only provides, in certain situations and upon 
certain	 conditions	 being	 fulfilled,	 the	 specified	 amount	
that may be held back and be not allowed to be utilised 
by the assessee towards discharge of its liabilities on the 
outward tax or towards refund. It creates a lien without 
actual recovery being made or attempted. The Court 
further	clarified	that	Rule	86A	does	not	allow	the	Revenue	

to reverse or appropriate any part of the credit existing 
in the electronic credit ledger or to adjust that credit 
against any outstanding demand or likely demand. It is 
at most a provision to secure the interest of Revenue, 
to be exercised in the presence of the relevant ‘reasons 
to believe’, as recorded and in respect of the amount 
equivalent to credit fraudulently taken which has to be 
kept unutilised. To that effect, the Legislature has chosen 
the words ‘not allow debit’ which is different from the word 
‘appropriate’. The adjustment or appropriation may arise 
only	upon	an	adjudication	order	attaining	finality	or	after	
the lapse of three months from the date of it being passed 
if there is no stay granted in appeal, etc., that, too, as 
a consequence of the recovery provisions but not under 
Rule 86A of the Rules.

The Court further held that the words ‘input tax available’ 
used	 in	 the	first	part	of	sub-rule	 (1)	of	Rule	86A	cannot	
be read as actual input tax available on the date of the 
order passed under that Rule. It would always relate 
back in time when the assessee allegedly availed ITC 
either fraudulently or which he was not eligible to avail. 
It does not refer to and therefore does not relate to the 
ITC available on the date of Rule 86A being invoked. The 
word ‘has been’ used in Rule 86A (1) leaves no manner 
of doubt in that regard. The Court also explained that the 
‘ineligibility’ of the credit as mentioned in the said Rule is 
only for the reasons mentioned in the said Rule. The Court 
noted	that	the	correctness	or	otherwise	or	the	sufficiency	
of the ‘reason to believe’ was not the subject matter of 
dispute before it and the ‘reason to believe’ is based on 
material with the competent authority indicating the non-
existence of the selling dealer which is a valid reason to 
invoke the said Rule.

Satyam Shivam Papers Pvt. Ltd. vs. Assistant 
Commissioner of Service Tax, Hyderabad
[2021 (50) GSTL 459]
Date of order: 2nd June, 2021

Section 129 of the Central Goods and Services Tax 
Act, 2017 – Mere expiry of E-way bill cannot lead to 
a presumption of intention to evade tax and invoke 
penalty

FACTS
The petitioner had made an intra-state supply and 
generated an E-way bill on 4th January, 2020. The 
transporter started for the delivery by an auto-trolley at 
4.33	pm	on	the	same	day.	On	the	way,	there	was	a	traffic	
jam on account of a political rally due to which the auto 
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trolley could not move. This continued till 8.30 p.m. by 
which time the shop of the buyer was closed. Therefore, 
the driver took the auto trolley to his residence and 
planned to complete the delivery on the next working day. 
The next day being a Sunday, the goods were intended to 
be delivered on 6th January, 2020. On the way to delivery, 
the	 Respondent	 No.	 2	 (i.e.,	 Deputy	 State	 Tax	 Officer,	
Bowenpally-II, Circle, Begumpet Division) detained the 
goods and a Notice for Detention in Form GST MOV-07 
was issued alleging that the validity of the E-way bill had 
expired and proposing to impose tax and penalty.

The detained goods were unloaded at the premise of 
a relative of Respondent No. 2 without tendering any 
acknowledgement receipt for the same. The petitioner 
made various representations against the action of 
Respondent No. 2; however, all of them were ignored, 
stating that it was a clear case of evasion of tax. Therefore, 
to get the goods released, the petitioner made a payment 
of Rs. 69,000 towards tax and penalty on 20th January, 
2020. Further, the Respondent No. 2 passed an order 
dated 22nd January, 2020 in Form GST MOV-09, which 
was signed by the Respondent No. 1 (i.e., Assistant 
Commissioner [ST], Osmanganj, Circle, Charminar 
Division, Hyderabad). It was stated in the order that the 
petitioner admitted the liability and it had no objection to 
pay the proposed tax and penalty. Aggrieved by the said 
order of 22nd January, 2020, the petitioner preferred the 
present petition.

HELD
The High Court held that there had been a blatant abuse of 
power by unloading the goods at a relative’s premise and 
by issuing an order that was signed by the Respondent 
No. 1. Also, no material was placed on record by the 
Respondent No. 2 to conclude that there was evasion of 
tax by the petitioner. Mere expiry of time limit mentioned 
on the E-way bill cannot lead to a presumption of intention 
to evade tax. Therefore, the order dated 22nd January, 
2020 was set aside and the Respondents were directed 
to refund the amount of Rs. 69,000 to the petitioner along 
with interest @ 6% p.a. from 20th January, 2020 till the 
date of repayment. The Respondent No. 2 was also 
directed to pay a cost of Rs. 10,000 to the petitioner.

Anuj Mahesh Gupta vs. Asstt. Commissioner of 
Sales Tax, Mumbai
[2021 (50) GSTL 180 (Bom)]
Date of order: 12th July, 2021

Section 167(2)(a)(ii) of Code of Criminal Procedure 

– Assessee can be granted bail on expiry of 60 
days from detention even in case of cognisable 
and non-bailable offences

FACTS
The petitioner is sole proprietor of M/s Savvy Fabrics 
and partner in M/s Shubhmangal Textile Industries LLP. 
It was alleged that he was actively involved in receiving 
tax invoices or bills without any actual supplies of goods 
or services or both and claiming ineligible ITC on such 
invoices. Thus, he had committed cognisable and non-
bailable offences u/s 132(1)(b)(c) of the MGST Act by 
receiving fake invoices of more than Rs. 277 crores and 
taking ITC of at least Rs. 31 crores. As per clause (i) of 
section 132 of the CGST Act, in cases where the amount 
of tax evaded or the amount of ITC wrongly availed of or 
utilised or the amount of refund wrongly taken exceeds Rs. 
500 lakhs, then the punishment would be imprisonment 
for	a	term	which	may	extend	to	five	years	and	with	fine.	
As per section 167 of the Code of Criminal Procedure, 
1973 where investigation could not be completed within 
24 hours, the accused can be detained up to a maximum 
period of 60 days where the investigation relates to 
an offence other than those which are punishable with 
death, imprisonment of life or imprisonment of at least ten 
years and on expiry of such 60 days, the accused shall 
be released on bail. The petitioner was arrested on 15th 
January, 2021 and had completed 54 days in custody; 
therefore,	 the	present	 petition	was	 filed	 to	 examine	 the	
prayer for bail made by the petitioner.

HELD
The High Court applied section 167(2)(a)(ii) of the Code 
of Criminal Procedure, 1973 and held that the petitioner 
should be released on bail subject to certain conditions, 
viz., he should furnish case surety of Rs. 5 lakhs and 
within two weeks of release he should furnish solvent 
surety of like amount, the petitioner should co-operate in 
the investigation, he shall not tamper with any evidence 
or try to intimidate any witness, and the petitioner shall 
deposit his passport with the authorities.

Kerala Communicators Cable Ltd. vs. Addl. 
Dir.-General DGGI, Kochi
[2021 (50) GSTL 116 (Ker)]
Date of order: 24th March, 2021

Section 83 of the CGST Act, 2017 – Stay was granted 
to furnish the bank guarantee during pendency of 
writ petition filed to challenge the validity of the 
provisional attachment of bank accounts

6
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FACTS
A search and inspection u/s 67 of the CGST Act was 
conducted at the premises of the petitioner. Based on this 
and to protect the interest of Revenue, the respondent had 
passed orders to provisionally attach the bank accounts 
of the petitioner. The petitioner had objected to such 
provisional attachment of its bank accounts and preferred 
a writ petition. During the pendency of the said petition, 
the	 provisional	 attachment	 order	 was	modified	 and	 the	
petitioner was directed to furnish a security in the form of 
bank guarantee equivalent to Rs. 30 crores along with a 
bond. Pursuant to this direction, the petitioner furnished 
the bank guarantee and bond under protest reserving 
the	 right	 to	 challenge	 the	 modified	 order.	 Thus,	 being	
aggrieved	by	 the	modified	provisional	 attachment	 order	
imposing additional condition to furnish bank guarantee 
and	bond,	the	present	writ	petition	was	filed.

HELD
The High Court observed that the respondent had not 
disclosed reasonable apprehension that necessitated the 
issuance of the provisional attachment order. Also, the 
bank guarantee of about Rs. 30 crores would certainly 
block a huge amount from the business of the petitioner. 
Therefore, the High Court granted a stay on the direction 
that required the petitioner to furnish the bank guarantee 
till the disposal of the writ petition and directed the 
petitioner to execute an undertaking that it shall not sell, 
alienate	or	deal	with	any	of	its	fixed	assets,	plant,	property	
and equipment shown in the balance sheet dated 31st 
March, 2020.

Dhirendra Singh vs. Commissioner of CGST, 
Commissionerate
[2021 (50) GSTL 176 (Guj)]
Date of order: 4th March, 2021

Input tax credit wrongly availed in respect of goods 
allegedly never received by assessee – Department 
directed to proceed further in accordance with law 
– Section 70 of CGST Act, 2017

FACTS
The petitioners are the Directors of M/s Manpasand 
Beverages Limited (‘MBL’). They were issued multiple 
summonses and instructed to produce all the documentary 
evidence essential to verify their GST liability. However, 
the Directors were unable to produce the requisite 
documents	and	the	final	GST	liability	could	not	be	arrived	
at. Hence, the Department was of the view that MBL had 
contravened the provisions of section 16 of the CGST 

Act inasmuch as they knowingly availed ITC and used 
the same in payment of GST liability. This constitutes an 
offence under sections 132(1)(b), 132(1)(c) and 132(1)(l) 
of the CGST Act and they are liable for punishment of 
imprisonment	up	to	five	years	in	terms	of	section	132(5)	
of the CGST Act. Therefore, the present writ petition was 
filed	 to	 evade	 arrest	 by	 challenging	 the	 validity	 of	 the	
summonses issued u/s 70 of the CGST Act.

HELD
The High Court held that there was no good or legal ground 
to challenge the validity of the summonses issued u/s 70 
of the CGST Act. As such, the writ application becomes 
infructuous and the Court was not inclined to extend any 
further protection to the petitioners. Further, if the petitioners 
apprehended that they would be arrested any time, it was 
open for them to take recourse to the steps available to 
them in accordance with the law to avoid arrest.
 
III. AUTHORITY OF ADVANCE RULING

Eastern Coalfields Ltd., Kolkata
[2021-TIOL-221-AAR-GST]
Date of order: 9th August, 2021

Since the supplier has paid tax belatedly, the 
assessee is denied input tax credit

FACTS
The question is whether the applicant is entitled for ITC 
already claimed by him on the invoices raised by one of 
the vendors pertaining to January, February and March, 
2020 for which the supplier has actually paid the tax 
charged in respect of such supply to the Government in 
the	month	 of	November,	 2020	while	 filing	 the	GSTR3B	
in November, 2020. And whether the applicant has to 
reverse the said ITC already availed by him where the 
vendor has actually paid the tax, though belatedly.

HELD
The Authority noted that section 16 of the GST law prescribes 
conditions and restrictions towards entitlement of ITC. Sub-
section (c) allows ITC provided the tax charged in respect 
of such supply has been actually paid to the Government, 
either in cash or through utilisation of ITC admissible in 
respect of the said supply. However, it is evident that while 
the applicant has availed ITC in the months of January, 
February and March, 2020, respectively, the supplier has 
declared such outward supplies in his respective Form 
GSTR1 in the month of November, 2020 and has also paid 
the taxes on such supply upon furnishing of return in Form 
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GSTR3B in the month of November, 2020. The Authority 
also noted that Form GSTR2B has been made effective 
from 1st January, 2021 but at the same time the applicant 
cannot deny that the provisions of sub-rule (4) of Rule 36 
were already in force during the period when the applicant 
availed of the ITC. The applicant is therefore not entitled 
for ITC claimed by him pertaining to the months January, 
February and March, 2020 for which the supplier has 
furnished Form GSTR1 and Form GSTR3B in the month 
of November, 2020 and the applicant is, therefore, required 
to reverse the said ITC.

Note: The Authority in the present case has denied 
the entire credit even though the tax is paid by the 
supplier. Denial of entire credit does not appear to be 
justified; at the most, interest could be demanded for 
availment of credit prior to payment by the supplier.

IV. APPELLATE AUTHORITY FOR 
ADVANCE RULING

M/s Pioneer Bakers, Odisha
[2021-TIOL-29-AAAR-GST]
Date of order: 27th July, 2021

Restaurant is a place where food items are 
prepared and served to customers. A mere outlet 
where ready-to-eat items are sold across the 
counter cannot be considered as a restaurant

FACTS
The applicant is operating under the Brand name of ‘Go-
Cool’ since the year 1997. They have established it as a 
brand	in	the	field	of	bakery	items,	especially	cakes.	Their	
principal business is producing and selling of bakery 
products, viz., cakes, artisan cakes, pastries, pizza, 

patties, sandwiches, self-manufactured ice-creams, 
handmade chocolates, cookies, beverages, etc. They also 
offer a number of customisation options to customers with 
respect to the above products. The outlets are equipped 
with all the facilities to dine such as tables and chairs, air 
conditioner, drinking water, stylish lights for providing a 
nice ambience which provide an overall good experience 
to the customers.

The question before the Authority, whether supply of 
food items prepared at the premises of the applicant 
and supplied to the customers from the counter (with 
the facility to consume the same in the air-conditioned 
premises itself) is covered under restaurant services was 
answered	in	the	affirmative.	Aggrieved	by	the	order,	this	
appeal	was	filed.

HELD
The Authority noted that the meaning of restaurant 
is provided in the Cambridge Dictionary as a place 
where meals are prepared and served to the customer. 
The serving of the items to the customers for consuming 
the food in the premises is done for very few customers. 
Therefore, the establishment cannot be considered 
as a restaurant. It was stated that, in the instant case, 
it is a bakery outlet where ready-to-eat items are sold 
and a mere facility is provided to eat them in the shop 
itself. The applicant only prepares birthday cakes as per 
orders for take-out service and does not prepare birthday 
cakes immediately on the customer’s order. For those 
who want to consume it within the premises, they merely 
supply the readily available cakes. They do not serve food 
on the customer’s table and in most cases the items are 
sold only across the counter. Therefore, the applicant 
should not be considered as providing Restaurant 
Services.

PULOMA DALAL I JAYESH GOGRI I MANDAR TELANG 
Chartered Accountants

PART B ISERVICE TAX 

I. TRIBUNAL

 Neyveli Lignite Corporation Ltd. vs. CCE&ST
[2021-128 taxmann.com-405-CESTAT-Chen]
Date of order: 26th July, 2021

Liquidated damages recovered from the contractor 
cannot be said to be a consideration for agreeing to 
tolerate the act of the contractor of not completing 

the task within time schedule so as to attract the 
provisions of section 66E(e) of the Finance Act, 
1994

FACTS
The issue before the Tribunal relates to the demand 
of service tax on liquidated damages recovered by the 
appellant	for	acts	of	default	such	as	delayed	or	deficient	
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supplies by various suppliers. The period involved in 
all the appeals is after 1st July, 2012 and the case set 
out by the Department is that the appellant had agreed 
to tolerate breach of timelines stipulated in the contract 
against the amount imposed as liquidated damages as 
consideration u/s 66E(e) of the Finance Act, 1994.

HELD
The Tribunal relied upon the decisions in the cases of 
South Eastern Coalfields Ltd. vs. CCE&ST [2021] 
124 taxmann.com 174 (New Delhi-CESTAT) and 
M.P. Poorva Kshetra Vidyut Vitaran Co. Ltd. vs. Pr. 
Commissioner CGST & CE [2021] 126 taxmann.com 
182 (New Delhi - CESTAT) and held that it is not possible 
to sustain the view taken by the Commissioner that since 
the contractor did not complete the task within the time 
schedule, the appellant agreed to tolerate the same for 
a consideration in the form of liquidated damages, which 
would be subjected to service tax u/s 66E(e) of the 
Finance Act. The appeal was accordingly allowed.

Note: A similar view is also taken by the Chennai Tribunal 
in the case of Steel Authority of India Ltd. vs. CCE 
[2021] 128 taxmann.com 400 (Chennai-CESTAT), 
order dated 26th July, 2021.

M/s Seaport Lines India Pvt. Ltd. vs. 
CGST&CE
[2021-TIOL-574-CESTAT-Mad]
Date of order: 7th September, 2021

A freight forwarder, when acting as a principal, 
will not be liable to pay service tax when the 
destination of the goods is from a place in India 
to a place outside India when there is a mark-up 
between the freight received and freight paid

FACTS
During	 verification	 of	 records	 of	 the	 assessee,	 it	 was	
noticed that they hire containers from different liners 
like Maersk and Hapag Lloyd and ‘sell’ these to their 
customers; that while arranging containers for shippers, 
the assessee collected ocean freight and local charges 
like terminal handling charges and documentation 
charges; and they also availed CENVAT credit on such 
charges and paid service tax on the invoice amount raised 
on customers. It was noticed that the assessee collected 
ocean freight charges higher than the actual amounts 
charged by shipping lines / steamer agents; however, 
they did not include the ocean freight charges collected in 

taxable value for the purpose of payment of Service Tax 
under business support services.

HELD
The Tribunal, relying on the decision in the case of M/s 
Marinetrans India Pvt. Ltd. [2020] (33) GSTL 241 (Tri-
Hyd) held that buying and selling space on ships does not 
amount	 to	 rendering	a	service	and	any	profit	or	 income	
earned through such transactions is not liable to service 
tax. The demand was accordingly set aside.

M/s. Bharat Coking Coal Ltd vs. CCE&ST
[2021-TIOL-551-CESTAT-Kol]
Date of order: 25th August, 2021

A joint reading of section 67 of the Finance Act 
and Rule 3 of the Service Tax (Determination 
of Value) Rules, 2006 clarifies that service tax is 
chargeable on the value of the service provided. 
Any other expenses incurred and reimbursed is 
not includible in the value for charge of service tax

FACTS
The appellant is a PSU and a 100% subsidiary company 
of Coal India Limited engaged in the business of mining 
and selling of coal. They receive security services under 
a Memorandum of Understanding from the Central 
Industrial Security Force (CISF) and were discharging 
service tax under reverse charge. For the purpose of 
valuation, the amount paid to CISF towards cost of 
deployment, cost of arms and ammunition and cost of 
clothing items (uniforms), etc., was considered. In addition 
to the above, they were also providing facilities to CISF 
for free residential accommodation, free medical services 
to the CISF personnel at its premises, free vehicles / cabs 
to CISF personnel and reimbursement of expenditure on 
petty imprest expenses, medicines and telephones on 
actual submission of bills / invoices. The appellant has 
not included the value of the above facilities for payment 
of service tax on reverse charge basis.

HELD
The Tribunal, relying on the case of Central Industrial 
Security Force 2019-TIOL-3277-CESTAT-All where it 
has been held that expenses incurred towards medical 
services, vehicles, expenditure on dog squad, stationery 
expenses, telephone charges, expenditure incurred by 
service recipient for accommodation provided to CISF, 
are not includible as the same cannot be considered as 
consideration for providing security services. 
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Ramesh and Others vs. Laxmi Bai
AIR 2021, Madhya Pradesh 56
Date of order: 1st March, 2021
Bench: Vivek Rusia J

Condonation of delay – Appeal cannot be decided 
without deciding on the application for condonation 
of delay in favour of the appellant [Civil Procedure 
Code, 1908, Ord. 41, R. 3A; Limitation Act, 1963, 
S. 5]

FACTS
The	plaintiffs	had	filed	a	civil	 suit	 for	declaration	of	 title	
and partition of joint family property. By the judgment 
dated 24th January, 2009 it was held that they were 
entitled to partition through the Court. Defendant No. 1 
was restrained from getting a mutation in his name. Being 
aggrieved by the aforesaid judgment and decree, the 
Defendants	filed	an	appeal	in	the	year	2013	along	with	an	
application for condonation of delay u/s 5 of the Limitation 
Act.

On 24th February, 2019, it came to the notice of the 
Additional District Judge that the application u/s 5 of 
the Limitation Act had not been decided so far. Both the 
parties	agreed	to	first	argue	on	the	aforesaid	application.	
The arguments were heard and kept for order on 27th April, 
2019. By an order dated 27th April, 2019, the Additional 
District Judge decided that the application u/s 5 of the 
Limitation	Act	would	be	decided	along	with	the	first	appeal	
on merit.

The	 plaintiffs	 filed	 a	 petition	 challenging	 this	 order	 of	
27th April, 2019 on the ground that the Additional District 
Judge had committed an error of law while keeping the 
application u/s 5 for consideration along with the appeal 
while	finally	hearing	the	appeal	on	merit.

HELD
The Court referred to the decision in the case of State of 
M.P. vs. Pradeep Kumar 2000 (7) SCC 372. In that the 
Supreme Court held that the object of enacting Rule 3-A 

ALLIED LAWS

of Order 41 of the Civil Procedure Code seems to be two-
fold.	The	first	is	to	inform	the	appellant	himself	that	appeal	
is time-barred and it would not be entertained unless it is 
accompanied by an application explaining the delay. The 
second is to communicate to the respondent a message 
that it may not be necessary for him to get ready to meet 
the grounds taken up in the memorandum of appeal 
because the Court has to deal with the application for 
condonation of delay as a condition precedent.

The Court also referred to the decision in S.V. Matha 
Prasad vs. Lalchand Meghraj and Others (2007) 14 
SCC 772 wherein the Supreme Court had held that the 
Division Bench of the High Court had not only condoned 
the delay but took a decision on the merit as well and 
such	exercise	was	not	 justified	as	the	only	 issue	before	
the Division Bench was the question of limitation; 
accordingly, the judgment of the High Court was set 
aside to the extent that it went on to the merits of the 
controversy but maintained it insofar as it dealt with the 
question of limitation.

In view of the above, the Court held that the Additional 
District	Judge	was	required	to	decide	first	the	application	
u/s 5 of the Limitation Act and if it condoned the delay 
then there would not be any impediment to deciding the 
appeal on merit. Further, the Court held that although 
there	 is	 no	 specific	 bar	 which	 restrains	 the	 appellate	
Court from hearing and deciding the appeal along with 
the application for condonation of delay, the provisions 
put a bar on the appellate Court on deciding the appeal 
unless the application for condonation of delay is decided 
in favour of the appellant. The petition was allowed.

Amola Saikia and Others vs. 
Pankajit Narayan Konwar
AIR 2021, Gauhati 50
Date of order: 23rd January, 2021
Bench: Anchintya Malla Bujor Barua J

Intestate succession – Property of Hindu female 
– Grant of succession certificate to husband held 

DR. K. SHIVARAM 
Senior Advocate
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to be proper [Indian Succession Act, 1925, S. 372; 
Hindu Succession Act, 1956, S. 15]

FACTS
The	respondent-husband	filed	an	application	u/s	372	of	the	
Indian	Succession	Act	for	grant	of	succession	certificate.	
The respondent had succeeded in the said application 
vide order dated 10th June, 2015.The appellants, viz., the 
mother, sisters and brother of the deceased, challenged 
the said order of 10th June, 2015.

HELD
As per section 15(1) of the Hindu Succession Act, 1956 
it is clearly provided that the property of a female Hindu 
dying	 intestate	 shall	 devolve	 firstly	 upon	 the	 sons	 and	
daughters and the husband. Thereafter, it would devolve 
upon the mother and father and then upon the heirs of the 
father,	and	finally	upon	 the	heirs	of	 the	mother.	Hence,	
the	grant	of	succession	certificate	was	in	accordance	with	
law.

The appeals were dismissed.

Sozin Flora Pharma LLP vs. State of Himachal 
Pradesh and another
AIR 2021, Himachal Pradesh 44
Date of order: 7th January, 2021
Bench: Tarlok Singh Chauhan J and 
Jyotsna Rewal Dua J
 

Stamp Duty – Conversion of partnership firm to 
limited liability partnership – No stamp duty or 
registration fee [Limited Liability Partnership Act, 
2008, S. 58(1), 58(4)(b); Himachal Pradesh Tenancy 
and Land Reforms Act, 1974, S. 118]
 
FACTS
The	petitioner	was	registered	as	a	partnership	firm	on	14th 
December,	2005	in	the	office	of	the	Deputy	Registrar	of	
Firms.	With	the	intention	of	availing	of	the	benefits	of	the	
Limited	Liability	Partnership	Act,	2008,	the	petitioner	firm	
converted itself from ‘Firm’ to ‘Limited Liability Partnership’ 
(LLP). The conversion was as per section 55 of the LLP 
Act.

The petitioner applied to the Deputy Commissioner for 
changing its name in the revenue record from ‘M/s Sozin 
Flora Pharma’ to ‘M/s Sozin Flora Pharma LLP’. The 
permission to change the name in the revenue record was 
granted on the condition that stamp duty and registration 
fee shall be chargeable. The petitioner submitted a 

representation to the respondent on 25th June, 2019 
against the imposition which was rejected on 23rd August, 
2019. Hence the writ petition.

HELD
Upon	 conversion	 of	 a	 registered	 partnership	 firm	 to	
an LLP under the provisions of the Limited Liability 
Partnership Act, all movable and immovable properties 
of	the	erstwhile	registered	partnership	firm	automatically	
vest in the converted LLP by operation of section 58(4)(b) 
of the Limited Liability Partnership Act.

The	 transfer	 of	 assets	 of	 the	 firm	 to	 the	 LLP	 is	 by	
operation of law. Being a statutory transfer, no separate 
conveyance / instrument is required to be executed for 
transfer of assets.

Since there is no instrument of transfer of assets of the 
erstwhile	partnership	firm	to	the	limited	liability	partnership,	
the question of payment of stamp duty and registration 
charges does not arise as these are chargeable only on 
the instruments indicated in section 3 of the Indian Stamp 
Act and section 17 of the Indian Registration Act.

The	 partnership	 firm’s	 legal	 entity	 after	 conversion	 to	
limited liability partnership does not change. Only the 
identity	 of	 the	 firm	 as	 a	 legal	 entity	 changes.	 Such	 a	
conversion or change in the name does not amount to a 
change	in	the	constitution	of	the	partnership	firm.

Therefore, stamp duty and registration fee cannot be 
levied	upon	conversion	of	a	partnership	firm	to	an	LLP.

Kiran Gupta vs. State Bank of India and another
AIR 2021, Gauhati 50
Date of order: 2nd November, 2020
Bench: Hima Kohli J and 
Subramonium Prasad J

Recovery of dues – Pendency of IRP proceeding 
against principal borrower – Bank can proceed 
against guarantor under SARFAESI Act [SARFAESI 
Act, 2002, S. 13; Insolvency and Bankruptcy Code, 
2016, S. 14, S. 31; Contract Act, 1872, S. 128]

FACTS
The short question that arises for consideration in this 
writ	petition	 is	whether	a	bank	 /	 financial	 institution	can	
institute or continue with proceedings against a guarantor 
under the SARFAESI Act when proceedings under 
the Insolvency and Bankruptcy Code, 2016 (IBC) have 
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been initiated against the principal borrower and the 
same are pending adjudication.

HELD
The view expressed by the Supreme Court in the 
case of State Bank of India vs. V. Ramakrishan and 
Another, (2018) 17 SCC 394 amply demonstrates that 
neither section 14 nor section 31 of the IBC place any 
fetters	on	banks	/	financial	institutions	from	initiation	and	
continuation of the proceedings against the guarantor for 
recovering their dues. That being the position, the plea 
taken by the counsel for the petitioner that all proceedings 
against the petitioner, who is only a guarantor, ought to be 
stayed under the SARFAESI Act during the continuation 

of the Insolvency Resolution process qua the principal 
borrower, is rejected as meritless. The petitioner cannot 
escape her liability qua the respondent / bank in such 
a manner. The liability of the principal borrower and the 
guarantor remain co-extensive and the respondent / bank 
is well entitled to initiate proceedings against the petitioner 
under the SARFAESI Act during the continuation of the 
Insolvency Resolution process against the principal 
borrower. The petition is dismissed.

Editor’s Note: The Supreme Court in the case of Lalit 
Kumar Jain vs. Union of India [2021] 167 SCL 1 had 
held that a personal guarantor is also liable under the 
Insolvency and Bankruptcy Code, 2016. 

RECENT DEVELOPMENTS IN GST Continued from Page 93

length. However, he noted that at present investigation 
proceedings are pending related to custom milling of 
paddy. He referred to the 1st proviso to sub-section (2) 
of section 98 of the CGST Act which says that the AAR 
shall not admit an application where the question raised 
is already pending or decided in any proceedings in 
the case of an applicant under any of the provisions of 
this Act.

Although in the application uploaded on 31st March, 

2021 a declaration is made that the questions raised 
in the application are not pending nor decided in any 
proceeding, the correct fact is that the applicant has been 
served with a notice dated 16th March, 2021 in connection 
with proceedings under the provisions of the GST Act and 
the questions raised in the instant application are related 
to the said proceedings.

Under the circumstances, the AAR denied any ruling on 
the application and disposed of it accordingly. 
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LAWS AND BUSINESS

GAMING NOT GAMBLING

DR. ANUP P. SHAH
Chartered Accountant

INTRODUCTION
While the difference in the spelling of gaming and gambling 
is only of two letters, there is a world of difference between 
the two in reality. India’s online gaming market is growing 
by leaps and bounds and there is keen interest in setting 
up gaming ventures and investing in / acquiring Indian 
gaming companies. In India, gaming is a permissible 
activity, but gambling is either prohibited or heavily 
regulated. Some recent court decisions have helped clear 
the regulatory shroud covering gaming activities.

LEGAL ECOSYSTEM
Let	us	first	understand	the	various	laws	which	deal	with	
this subject:
(a) Under the Constitution of India, the Union Government 
is empowered to make laws regulating the conduct of 
lotteries.
(b) Under the Constitution, the State Governments have 
been given the responsibility of authorising / conducting 
lotteries and making laws on betting and gambling.
(c) Hence, we must look at the Acts of each of the 28 
States and seven Union Territories regarding gambling / 
gaming.
(d) The following are the various laws which regulate / 
restrict / prohibit gambling in India:

• Public Gambling Act, 1867: This Central Legislation 
provides for the punishment of public gambling in certain 
parts of India. It is not applicable in Maharashtra and 
other States which have repealed its application.
• Maharashtra Prevention of Gambling Act, 1887: It 
applies in Maharashtra and regulates gaming in the State.
• Other State legislations: Acts of other States, such 
as the Delhi Public Gambling Act, 1955, the Madras 
Gambling Act, etc., are more or less similar to the Public 
Gaming Act, 1867 as the object of these Acts is to ban / 
restrict gambling. The State Acts repeal the applicability 
of the Public Gambling Act in their respective States. 

* Section 294-A of the Indian Penal Code, 1860: This 
section provides for punishment for keeping a lottery 

office	without	the	authorisation	of	the	State	Government.	
Section 30 of the Indian Contract Act, 1872: This Section 
prevents any person from bringing a suit for recovery of 
any winnings won by way of a ‘wager.’
* The Lotteries (Regulation) Act, 1998: This Central 
Legislation lays down guidelines and restrictions on 
conducting lotteries.

* The Prevention of Money Laundering Act, 2002: 
It requires maintenance of certain records by entities 
engaged in gambling.

Some States which expressly permit gambling are 

* Sikkim: The Sikkim Casino Games (Control and Tax 
Rules), 2002 permits setting up of casinos in Sikkim. 

* The Sikkim Online Gaming (Regulation) Act, 2008, 
along with the Sikkim Online Gaming (Regulation) Rules, 
2009 provides for licences to set up online gaming 
websites (for gambling and also betting on games 
like cricket, football, tennis, etc.) with the servers based 
in Sikkim. Other than this law, India does not have any 
specific	laws	targeting	online	gambling	or	gaming.

* Goa: An amendment to the Goa, Daman and Diu 
Public Gambling Act, 1976 provides for casinos to be 
set	 up	 only	 at	 five	 star	 hotels	 or	 offshore	 vessels	 with	
permission.	This	 is	the	reason	Goa	has	floating	casinos	
or	casinos	in	five	star	hotels.

* West Bengal: The West Bengal Prize Competition and 
Gambling Act, 1957 excludes ‘skill-based’ card games like 
poker, bridge, rummy and nap from its operation. Thus, in 
West Bengal a game of poker is expressly excluded from 
the	definition	of	gambling.

* Nagaland: The Nagaland Prohibition of Gambling 
and Promotion and Regulation of Online Games of 
Skill Act, 2015 regulates online games of skill in the State 
of Nagaland.
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PUBLIC GAMBLING ACT
Since this is a Central Act on which several State Acts 
have been based, we may examine this Act. Section 1 of 
this Act has laid down three conditions all of which must 
be	fulfilled	in	order	that	a	place	is	treated	as	a	common	
gaming house:
(a) It must be a house, walled enclosure, room or place;
(b) cards, dice, tables or other instruments of gaming are 
kept in such place; and
(c)	 these	 instruments	 are	 used	 for	 profit	 or	 gain	 of	 the	
occupier whether by way of charging for the instruments 
or for the place.

It	 is	a	moot	point	whether	these	definitions	can	even	be	
extended to online gaming ventures.

Section 3 of the Act levies a penalty for owning or keeping 
or having charge of a common gaming house. The 
penalty	is	a	fine	not	exceeding	Rs.	200	or	imprisonment	
for any term up to three months. It may be noted that the 
public gaming house concept can even be extended to 
a private residence of a person if gambling activities are 
carried on in such a place. Thus, casual gambling at a 
house party may be treated, if all the conditions are 
fulfilled,	as	gambling	and	the	owner	of	the	house	may	be	
prosecuted.

Exception u/s 12: Even if all the above-mentioned three 
conditions	are	fulfilled,	 if	 it	 is	a	game of mere skill, the 
penal provisions do not apply. What is a game of skill is a 
question of fact and has been the subject matter of great 
debate. In Chamarbaugwalla vs. UOI, AIR 1957 SC 628, 
it was held that competitions which involve substantial 
skill are not gambling activities.

In State of AP vs. K. Satyanarayana, 1968 AIR 825 
(SC), the Court analysed whether a game of rummy was 
a game of skill and held as follows:
• Rummy is not a game of mere chance like three cards;
• It requires considerable skill as fall of cards (is) to be   
   memorised;
• The skill lies in holding and discarding cards;
• It is mainly and preponderantly a game of skill;
• Chance is a factor but not the major factor.

The Court held that rummy is not a game of chance but a 
game of skill.

In Dr. K.R. Lakshmanan vs. State of TN, 1996 2 SCC 
226, the Court analysed whether betting on horses is a 
game of chance or mere skill:

• Gambling is payment of a price for a chance to win. 
Gaming may be of skill alone or both skill and chance;
• In a game of skill chance cannot be entirely eliminated 
but it depends upon the superior knowledge, training, 
attention, experience and adroitness of the players;
• A game of chance is one in which chance predominates 
over the element of skill, and a game of skill is one in 
which the element of skill dominates over the chance 
element;
• It is the dominant element which determines the 
game’s character;
• In horse-racing, the person betting is supposed to have 
full knowledge of the horse, jockey, trainer, owner, turf, 
race system, etc.;
• Horses are given specialised training;
• Books are printed giving details of the above, which are 
studied.

Hence, betting on horse-racing is a game of skill since 
skill dominates over chance.

In Bimalendu De vs. UOI, AIR 2001 Cal 30, it was held 
that Kaun Banega Carodpati, which was aired on TV 
channels, was not a game of chance but a game of skill. 
Elements of gambling, i.e., wagering and betting, were 
missing from this game. Only a player’s skill was tested. 
He did not have to pay or put any stake in the hope of a 
prize.

In M.J. Sivani vs. State of Karnataka, AIR 1995 SC 
1770, video games parlours were held to be common 
gaming houses. Video games are associated with stakes 
of money or money’s worth on the result of a game, be it 
a game of pure chance or of mixed skill or chance. For 
a commoner it is difficult to play a video game with 
skill. Hence, they are not a game of mere skill.

In this respect, the Nagaland Prohibition of Gambling 
and Promotion and Regulation of Online Games of 
Skill Act, 2015 defines	games	of	skill	to	include	all	such	
games where there is preponderance of skill over chance, 
including where the skill relates to strategising the manner 
of placing wagers or placing bets or where the skill lies 
in team selection or selection of virtual stocks based 
on analyses or where the skill relates to the manner in 
which the moves are made, whether through deployment 
of physical or mental skill and acumen. It further states 
that games of skill may be (a) card-based, (b) action / 
virtual sports / adventure / mystery, and (c) calculation / 
strategy	/	quiz-based.	This	is	one	of	the	first	examples	of	
a	statutory	definition	of	what	constitutes	a	game	of	skill. 
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‘Gambling’,	on	the	other	hand,	has	been	defined	by	this	
Act to mean and include wagering or betting on games 
of chance (meaning all such games where there is a 
preponderance of chance over skill) but does not include 
betting or wagering on games of skill.

Thus, the facts and circumstances of each game would 
have to be examined as to whether it falls within the 
domain of mere skill and hence is a game, or is it more a 
game of chance and hence gambling.

MAHARASHTRA PREVENTION OF 
GAMBLING ACT, 1887
This Act is similar in operation to the Public Gambling Act 
but	has	some	differences.	It	defines	the	term	‘gaming’	to	
include wagering or betting except betting or wagering on 
horse races and dog races in certain cases.

‘Instruments	of	gaming’	are	defined	to	include	any	article	
used as a subject matter of gaming or any document used 
as a register or record for evidence of gaming / proceeds 
of gaming / winnings or prizes of gaming.

The	definition	of	common	gaming	house	includes	places	
where the following activities take place:
• Betting on rainfall;
• Betting on prices of cotton, opium or other commodities;
• Betting on stock market prices;
• Betting on cards.

The imprisonment under this Act extends up to two years 
and	the	fine	is	also	higher.	Police	officers	have	been	given	
substantial powers to search and seize and arrest under 
this Act.

INDIAN PENAL CODE
Section 294A of the Indian Penal Code provides that 
whoever	keeps	any	office	or	place	for	drawing	any	lottery	
not authorised by the Government is punishable with a 
fine	of	 up	 to	Rs.	 1,000.	What	 is	 a	 lottery	has	not	 been	
defined.	Courts	have	held	that	it	includes	competitions	in	
which prizes are decided by mere chance. However, if the 
game requires skill then it is not a lottery. A newspaper 
contained an advertisement of a coupon competition 
which	 included	 coupons	 to	 be	 filled	 by	 the	 newspaper	
buyers with names of horses selected by them as likely 
to	finish	1st, 2nd or 3rd in a race. The Court held that the 
game	was	one	of	skill	 since	filling	up	 the	names	of	 the	
horses required specialised knowledge about the horses 
and some element of skill – Stoddart vs. Sagar (1895) 
2 QB 474.

Further, it must verify and maintain the records of the 
identity of all its clients / customers.

RECENT MADRAS HIGH COURT 
DECISION ON ONLINE RUMMY / POKER
In the recent case of Junglee Games India vs. State of 
Tamil Nadu, WP No. 18022/2020, the Madras High Court 
had occasion to consider whether an amendment to the 
Tamil Nadu Gaming Act, 1930 which ended up banning 
online rummy / poker was unconstitutional. The amended 
statute prohibited all forms of games being conducted in 
cyberspace, irrespective of whether the game involved 
being a game of mere skill, whether such game was 
played for a wager, bet, money or other stakes. The High 
Court held that gambling is often equated with gaming 
and the activity involved chance to such a predominant 
extent that the element of skill that may also have been 
involved could not control the outcome. A game of skill, 
on the other hand, might not necessarily be such an 
activity where skill must always prevail; however, it would 
suffice	for	an	activity	to	be	regarded	as	a	game	of	skill	if,	
ordinarily, the exercise of skill could control the chance 
element involved in the activity such that the better skilled 
would prevail more often than not. It held that the wording 
of the amending Act was so crass and overbearing that 
it smacked of unreasonableness in its every clause and 
could be seen to be manifestly arbitrary.

Whatever may have been the pious intention of the 
Legislature, the reading of the impugned statute and how 
it might operate amounted to the baby being thrown out 
with the bath. It even held that broadly speaking, games 
and sporting activities in the physical form could not be 
equated with games conducted in virtual mode or in 
cyberspace. However, when it came to card games or 
board games such as chess or scrabble, there was no 
distinction between the skill involved in the physical form 
of the activity or in the virtual form. The Court held that 
such distinction was completely lost in the amending Act 
as all games were outlawed if played for a stake or for 
any prize.

It came out with a very interesting take on the difference – 
‘Seen from the betting perspective, if the odds favouring 
an outcome are guided more by skill than by chance, it 
would be a game of skill. The chance element can never 
be completely eliminated for it is the chance component 
that makes gambling exciting and it is the possibility of the 
perchance result that fuels gambling.’

The Bench categorically held that there appeared to be 
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a little doubt that both rummy and poker were games 
of skill as they involved considerable memory, working 
out of percentages, the ability to follow the cards on the 
table and constantly adjust to the changing possibilities 
of the unseen cards. The Madras High Court laid down 
the principle that the betting that a State can legislate on 
has to be the betting pertaining to gambling; ergo, betting 
only on games of chance. At any rate, even otherwise, the 
judgments in the cases of Chamarbaugwalla (Supra) 
and K.R. Lakshmanan (Supra) also instruct that the 
concept of betting in the Constitution cannot cover games 
of skill. It concluded that the amendment to the Tamil 
Nadu Gaming Act, 1930 was capricious, irrational and 
without an adequate determining principle such that it 
was excessive and disproportionate.

RECENT DECISION ON FANTASY 
SPORTS LEAGUES
One of the biggest revolutions in the gaming industry 
has been that of Online Fantasy Sports Leagues, be it in 
cricket, football, hockey, etc. Time and again there have 
been	writs	filed	before	the	High	Courts	to	decree	these	as	
games of chance.

The Punjab & Haryana High Court in the case of Varun 
Gumber vs. Union Territory of Chandigarh, 2017 Cri 
LJ 3827 and the Order dated 15th September, 2017 
passed by the Supreme Court dismissing the Special 
Leave Petition against the aforesaid judgment, have 
held that the fantasy games of Dream 11 were games of 
mere skill and their business has protection under Article 
19(1)(g) of the Constitution of India, i.e., freedom to carry 
out trade / vocation / business of one’s choice.

In Gurdeep Singh Sachar vs. Union of India, Cr. PIL 
Stamp No. 22/2019, the Bombay High Court held that 
success in Dream 11’s fantasy sports depended upon 
a user’s exercise of skill based on superior knowledge, 
judgement and attention, and the result thereof was not 
dependent on the winning or losing of a particular team 
in the real world game on any particular day. It was 
undoubtedly a game of skill and not a game of chance. 
The attempt to reopen the issues decided by the Punjab & 
Haryana High Court in respect of the same online gaming 
activities, which are backed by a judgment of the three-
judge Bench of the Apex Court in K.R. Lakshmanan 
(Supra), that, too, after dismissal of the SLP by the Apex 
Court, was wholly misconceived. The Supreme Court 
dismissed the SLP [SLP (Crl.) Diary No. 43346 of 2019] 
against this decision inasmuch as it related to whether 
or not it involved gambling. Again, on 31st January, 2020, 

the Supreme Court reiterated on an application seeking 
clarification	 of	 its	 earlier	 Order,	 that	 it	 does	 not	 want	
to revisit the issue as to whether gambling is or is not 
involved.

In the cases of Ravindra Singh Chaudhary vs. Union 
of India, D.B. Civil Writ Petition No. 20779/2019 and 
Chandresh Sankhla vs. State of Rajasthan, reported 
in 2020 SCC Online Raj 264, the Rajasthan High Court 
dismissed a petition against Dream11. The Madurai 
Bench of the Madras High Court in D. Siluvai Venance 
vs. State, Criminal O.P. (MD) No.6568/2020 has 
passed a similar order. Recently, the Supreme Court in 
Avinash Mehrotra vs. State of Rajasthan, SLP (Civil) 
Diary No(s). 18478/2020, dismissed an SLP against the 
Rajasthan High Court Order in the Ravindra Singh case 
(Supra). It held that the matter was no longer res integra 
as SLPs have come up from the Punjab & Haryana and 
the Bombay High Courts and have been dismissed by the 
Supreme Court.

All of the above judgments analysed what was a fantasy 
league. They held that any fantasy sports game was a 
game which occurred over a pre-determined number of 
rounds (which may extend from a single match / sporting 
event to an entire league or series) in which participating 
users selected, built and acted as managers / selectors of 
their virtual team. The drafting of a virtual team involved 
the	exercise	of	considerable	skill	as	the	user	had	to	first	
assess the relative worth of each athlete / sportsperson as 
against all athletes / sportspersons available for selection. 
The user had to study the rules and make evaluations of 
the athlete’s strengths and weaknesses based on these 
rules. Users engaged in participating in fantasy sports 
read and understood the rules of the game and made their 
assessment of athletes and the selection of athletes in 
their virtual team on the basis of the anticipated statistics 
of their selection.

It was held that the element of skill and the predominant 
influence	on	the	outcome	of	the	fantasy	league	was	more	
than any other incidents and, therefore, they were games 
of ‘mere skill’ and not falling within the activity of gambling. 
It did not involve risking money or playing stakes on the 
result of a game or an event, hence, the same did not 
amount to gambling / betting. It was even held that the 
fantasy sports formats were globally recognised as a 
great tool for fan engagement as they provided a platform 
to sports lovers to engage in their favourite sport along 
with their friends and family. This legitimate business 
activity having protection under Article 19(1)(g) of the 
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Constitution contributed to Government Revenue not 
only vide GST and income tax payments, but also by 
contributing to increased viewership and higher sports fan 
engagement, thereby simultaneously promoting even the 
real world games.

FEMA
The Foreign Exchange Management (Non-Debt 
Instruments) Rules, 2019 and the Consolidated 
FDI Policy state that Foreign Direct Investment (FDI) 
of any sort is prohibited in gambling and betting, 
including casinos. Thus, no FDI is allowed in any 
gambling	 ventures,	 whether	 online	 or	 offline.	 However,	
if the ventures are gaming ventures, then there are no 
sectoral caps or conditions for the FDI and there are 
no restrictions for foreign technology collaboration 
agreements. And, 100% FDI is allowable in gaming 
ventures,	online	and	offline.	Thus,	one	comes	back	to	the	
million-dollar question – is the venture one of gambling or 
gaming? The tests explained above would be applicable 

even to determine whether FDI is permissible in the 
venture.

Similar tests may also be used under the Foreign 
Exchange Management (Transfer or Issue of any 
Foreign Security) Regulations, 2004 for overseas 
direct investments in a foreign company. If it is an online 
gaming company, then it would constitute a bona fide 
business activity and foreign investment should be 
permissible.

CONCLUSION
Recent judicial thinking seems to be changing along 
with the times. When one looks at the Court decisions 
delivered on new topics such as cryptocurrencies, fantasy 
sports, online poker, etc., it is clear that the trend is to 
allow businesses in these sunrise areas. If the Legislature 
also moves at the same speed and in the same direction, 
we would have a wonderful environment which could 
spawn exciting businesses! 

OPPORTUNITIES IN CORPORATE AUDIT

K. S. Aiyar & Co., a well-known firm of Chartered 
Accountants, having large corporate clients requires 
CHARTERED ACCOUNTANTS at Assistant 
Manager levels for their Audit & Assurance Division 
with 1 to 2 years’ experience from large/middle 
sized audit firms with expert knowledge in Bank 
auditing with a desire to further specialize in the field 
are preferred. Proficient communication skills, team 
leading abilities and organized work methods will be 
indispensable. Hard working and bright fresh Cas, 
BCom graduates may also apply.

Remuneration will be an attractive annual package 
including performance incentive. The firm provides an 
excellent platform for all-round development through 
an exposure to various industries, and independent 
working in an informal atmosphere.

Please send your CV to hr@ksaiyar.com

quarter-page.indd   2 9/27/2021   11:05:50 AM

The planet does not need more 
successful people. The planet desperately 

needs more peacemakers, healers, 
restorers, storytellers, and lovers 

of all kinds 
 —  Dalai Lama

But this I know: if all mankind were to 
take their troubles to market with the 

idea of exchanging them, anyone seeing 
what his neighbor's troubles were like 
would be glad to go home with his own

 —  Herodotus

We should look within; the paths of the 
heart lead to nearby universes full of life 

and affection for humanity
 —  Terence McKenna
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SECURITIES LAWS

SUPREME COURT FORMULATES GUIDELINES 
FOR COMPOUNDING; HOLDS THAT CONSENT OF 

SEBI NOT REQUIRED

BACKGROUND
An interesting feature of the SEBI Act, 1992 is that one can 
potentially be prosecuted u/s 24 for violating any provision 
of the Act and even any of the rules and regulations made 
thereunder. Further, the punishment can be in the form 
of	imprisonment	for	as	long	as	ten	years,	or	a	fine	of	up	
to Rs. 25 crores. Non-payment of the penalty imposed is 
also punished stringently, with a minimum prison term of 
one	month	and	a	maximum	of	ten	years;	or	with	a	fine	of	
Rs. 25 crores. This is quite unlike other laws under which 
only	 specified	 serious	 violations	 can	 be	 prosecuted	 as	
offences. In a sense, the provisions of the SEBI Act, at 
least on paper, sound more stringent than even the Indian 
Penal Code that has varying punishments for different 
offences.

Fortunately, prosecution is not generally initiated 
indiscriminately under the SEBI Act. However, the fear 
of being prosecuted remains. The question that arises is 
how does a person, who is willing to make amends for 
the wrong he has committed get relief from prosecution? 
For this purpose, the SEBI Act has enabling provisions 
for compounding of offences. Section 24A provides that 
offences, other than those punishable with imprisonment 
only	 or	 with	 both	 imprisonment	 and	 fine,	 can	 be	
compounded by the Securities Appellate Tribunal or the 
court before which the proceedings are pending.

Considering that there is no violation in the Act that is 
punishable by imprisonment only or by both imprisonment 
and	 fine,	 the	 conclusion	 is	 that	 all	 offences	 are	
compoundable and thus any prosecution proceeding can 
be compounded (see later herein for certain remarks of 
the Supreme Court). This is because there is a common 
provision for prosecution u/s 24, unlike other laws that 
have separate punishments prescribed for different 
violations.

The question that came up before the Supreme Court in 

Prakash Gupta vs. SEBI (order dated 23rd July, 2021, 
[2021] 128 taxmann.com 362 [SC]) was whether, for 
compounding an offence by a Court / SAT, the consent 
of SEBI is a prerequisite? In other words, if SEBI vetoes 
the application for compounding and does not grant 
consent, can the offence still be compounded? The 
Supreme Court, while dealing with this question, ruled on 
several aspects and thereafter even laid down guidelines 
for compounding. These were made, the Court said, in 
the absence of explicit provisions in the law which gap it 
attempted	to	fill.	Thus,	the	ruling	has	relevance	on	several	
aspects of the subject.

PROVISIONS OF LAW
As stated earlier, section 24A of the SEBI Act enables 
compounding of offences and the authority for this purpose 
is the SAT or the court before which the proceedings are 
pending.	SEBI	has	notified	settlement	regulations	which	
deal with settlement of civil proceedings and compounding 
of offences. The Regulations provide that the principles as 
applicable for settlement of civil proceedings would also 
apply for compounding. General principles have been 
laid down for three categories of proceedings. In respect 
of the offence of non-payment of penalty, such amount 
of penalty with interest and legal charges as deemed 
appropriate by SEBI would be proposed before the court. 
Generally, the amount for compounding the offence would 
be as per the guidelines laid down in the Schedule to the 
Regulations. If the application for compounding is made 
after framing of charges by the court, then this amount 
would be increased by 25%, apart from legal charges and 
other terms as approved by the whole-time panel of SEBI 
as set up under the Regulations.

However, there are many areas where there is silence or 
lack of clarity. Is there an inherent right to compounding? 
Can all offences be compounded as a matter of right? If 
there are some offences which cannot be compounded, 
which are those and who decides this? Whether such a 
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Chartered Accountant
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decision can be questioned and, if so, on what grounds?

If the person rights the wrong, compensates the party 
that is wronged, etc., does compounding become a 
matter of right? In this context, is compounding of offences 
under the SEBI Act at par with compounding with, say, 
under the Negotiable Instruments Act for dishonouring of 
cheques?

Finally, is the consent of SEBI necessary for compounding 
or is it solely at the discretion of the court to compound the 
offence? What is the relevance and weight of the views of 
SEBI in the matter?

These are some of the issues discussed in the decision.

IS THE OFFENCE OF NON-PAYMENT OF 
PENALTY COMPOUNDABLE?
Section 24(2) treats non-payment of penalty levied 
under the Act as an offence over and above the violation 
in respect of which the penalty is levied. The question 
is whether this offence is compoundable. In principle, 
considering that the offences of violation of the provisions 
of the Act / Regulations / Rules are compoundable, 
the answer should have been yes. However, the Court 
dwelt on what seem to be ambiguous words used in the 
provision. It appeared to the Court that since there was 
a minimum prison term of one month provided, one view 
could be that imprisonment is mandatory. Section 24 
says that an offence punishable with imprisonment and 
fine	cannot	be	compounded.	 In	which	case,	as	per	 this	
view, the offence of non-payment of penalty cannot be 
compounded.	However,	since	this	specific	issue	was	not	
before	 the	Court,	 it	 did	 not	 give	 a	 final	 ruling	 on	 it	 and	
kept it for consideration at a future date. In the author’s 
opinion, considering the framework not only of the section 
but also of the settlement regulations, the better view 
should be that non-payment of penalty should also be 
compoundable.

HISTORICAL ORIGIN OF 
COMPOUNDING OF OFFENCES
In passing, and as a matter of academic interest, it is 
interesting to note that originally compounding itself 
was an offence and continues to be so to a certain 
extent. Compounding generally meant a person accepts 
consideration for not prosecuting an offence. This could 
be	 even	 by	 a	 police	 officer,	 or	 others	 in	 authority,	 and	
could thus be a bribe. However, the position has changed 
over time. There were less grave situations where it 
may not be worth the effort to prosecute a person. For 

offences such as under the Negotiable Instruments Act, 
the intention may be to make dishonouring of cheque 
an offence a means to make such a person honour the 
cheque. Hence, if the party is willing to pay off its dues, 
the court may generally be inclined to allow compounding. 
There may also be situations where the offence is not 
very grave, the offender may have realised his wrong and 
regretted it, and even the injured person may be willing 
to let the matter go (perhaps also on receipt of some 
compensation). Hence, compounding of offences could 
be lawfully done if the law provided for it. Different laws 
have provided for compounding in different ways and 
hence the question was how should the provisions of the 
SEBI Act be interpreted.

Serious wrongs that cannot be compounded
The Court noted that there may be offences that are not 
cured merely by compensating the injured person or 
even if the injured person is not interested in pursuing the 
proceedings. There are wrongs that are public in nature 
and have wider implications. The yardstick applied cannot 
be a single and uniform one.

WHETHER CONSENT OF SEBI IS 
NECESSARY FOR COMPOUNDING
In the matter before the Court, the appellant had applied 
for compounding before a lower court. When the views 
of SEBI were sought, SEBI refused to grant consent to 
such compounding and the Additional Sessions Judge 
before whom the proceedings were initiated thus rejected 
the application. The appellant approached the High Court 
which,	citing	earlier	precedents,	affirmed	the	decision.

The Supreme Court held that the wording of section 24A 
is clear. There is no mandatory requirement of consent of 
SEBI for the Court to allow compounding. The Court would 
consider the views of SEBI but the decision of whether or 
not to compound the offence would rest with the Court. 
The important question, however, is what weight should 
the Court assign to the views of SEBI.

VIEWS OF SEBI ON WHETHER OR NOT 
TO ALLOW COMPOUNDING
The Court elaborately discussed the object of the SEBI 
Act and the role of SEBI as an expert body in the securities 
markets. It noted that SEBI has a duty to protect the 
interests of investors and generally the capital market. 
It also reviewed the mechanism laid down by SEBI for 
consideration of applications for compounding and also 

Continued on Page 113   
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CORPORATE LAW CORNER

Achintya Kumar Barua alias Manju Baruah & 
Ors. vs. Ranjit Barthakur & Ors.
Company Appeal (AT) No. 17 of 2018
National Company Law Appellate Tribunal
[2018] 143 CLA 233
Date of order: 8th February, 2018

Section 173(2) which gives right to the Directors 
to participate in the Board meetings through 
video conferencing / other audio-visual means 
(VC/OAVM), is mandatory and companies need 
to provide the facilities as per section 173(2) of 
the Companies Act, 2013 subject to fulfilling the 
requirements of Rule 3 of the Companies (Meetings 
of Board and its Powers) Rules, 2014

FACTS
The	petition	was	filed	by	Mr.	R.B.	and	Others	before	the	
NCLT seeking the facility of attending Board meetings 
through video conferencing u/s 173(2) of the Companies 
Act, 2013.

The matter had earlier come up before the Company 
Law Board (‘CLB’) and, being aggrieved by certain 
observations, the same was carried to the High Court of 
Guwahati. The High Court found that the appeal did not 
raise any question of law and sent the matter back to the 
the National Company Law Tribunal (NCLT), Guwahati 
Bench which allowed the application and directed that the 
facility should be made available u/s 173(2).

An	appeal	was	 filed	before	 the	National	Company	Law	
Appellant Tribunal (‘NCLAT’) against the order passed by 
the NCLT, Guwahati Bench where it was submitted that 
when the Director participates in the meetings through 
video-conferencing, it would not be possible to ensure 
that nobody else is present at the place from which the 
Director would be participating.

It was averred that the Secretarial Standards on Meetings 
of the Board of Directors have also considered this 
aspect and have prescribed that such option under the 

provisions of the Companies Act, 2013 and Rules should 
be resorted to only when the facilities are provided by 
the company to its Directors.

It was further submitted that sub-section (2) of section 
173 of the Act was not a mandatory provision and it was 
not compulsory for the company to provide such facility. 
The counsel during the course of the hearing submitted 
that the responsibility had been put on the Chairperson to 
ensure that no person other than the Director concerned 
was attending or having access to the proceedings of the 
meeting through video-conferencing mode or other audio-
visual means. It was also stated that when a Director 
resorts to availing the facility of video conferencing, it 
would not be possible for the Chairperson to ensure that 
the Director was alone while participating from wherever 
the video call was made as the Chairperson would have 
no means to know as to who else was sitting in the room 
or place concerned.

HELD
The NCLAT held that section 173 of the Companies Act, 
2013, as well as the Rules referred to, were introduced 
under the 2013 Act and, following these provisions, it 
would be in the interest of the companies as well as the 
directors. It would not be appropriate to shut out these 
provisions on mere apprehensions.

The word ‘may’ which has been used in sub-section (2) of 
section 173 only gives an option to the Director to choose 
whether he would be participating in person or through 
video-conferencing or other audio-visual means. This word 
‘may’ does not give an option to the company to deny this 
right given to the Directors for participation through video-
conferencing or other audio-visual means if they desire to 
do so. In this regard, the provisions of Rule 3 are material.

The NCLAT further referred to the order of NCLT, Guwahati 
Bench and noted that it had taken note of the fact that the 
company had all the necessary infrastructure available 
and had no reason not to provide the facility. Hence, 
NCLT had come to the conclusion that the provisions 
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of section 173(2) of the Companies Act, 2013 are 
mandatory and the companies cannot be permitted 
to make any deviations therefrom.

An important observation made by the NCLAT was that 
the rules require that the company shall comply with the 
procedure prescribed for convening and conducting the 
Board meetings through video-conferencing or other audio-
visual means. The Chairperson and Company Secretary, if 
any,	have	to	take	due	and	reasonable	care	as	specified	in	
Rule 3(2). The argument of the counsel for the appellant is 
that sub-Rule (2)(e) puts the burden on the Chairperson to 
ensure that no person other than the Director concerned is 
attending and this would not be possible for the Chairperson 
to ensure in video-conferencing.

NCLAT	 did	 not	 find	 force	 in	 the	 submission	 as	 the	
Rules, read as a whole, were a complete scheme. Sub-
clause (4)(d) of Rule 3 also puts responsibility on the 
participating Director. The Chairperson was required to 
ensure compliance of sub-clause (e) or clause (2), and 
the Director would need to satisfy the Chairperson that 
sub-clause (d) of Clause 4 was being complied with.

The NCLAT noted that counsel for the appellants tried 
to rely on the Secretarial Standard on Meetings of the 
Board of Directors, that such participation could be done 
‘if the company provides such facility’. NCLAT observed 
that such guidelines cannot override the provisions 
under the Rules. The mandate of section 173(2) read 
with the Rules mentioned above cannot be avoided by 
the companies.

The NCLT thus directed the company to provide the 
facilities as per section 173(2) of the Companies Act, 
2013	subject	to	fulfilling	the	requirements	of	Rule	3(3)(e)	
of the Rules.

Thus,	NCLAT	did	not	find	any	reason	to	interfere	with	the	
NCLT order and observed that the order was progressive 
and in the right direction and therefore the admission of 
the appeal was denied.

CGI Information Systems and Management 
Consultants Private Limited
Compounding Application CP No.: 55/2017
National Company Law Tribunal, Bengaluru 
Bench
Source: NCLT Official Website
Date of order: 27th April, 2018

If the company did not have adequate surplus 
in the profit and loss account but had declared 
interim dividend based on the belief that it indeed 
did have adequate profits and surplus in its profit 
and loss account, a compounding application on 
suo motu basis can be entertained even though 
the company had contravened the provisions of 
section 123(3) of the Companies Act, 2013

FACTS
The	compounding	application	was	filed	by	M/s	CISMCPL	
(‘the company’) u/s 441 of the Companies Act, 2013 
before the NCLT, Bengaluru Bench with a prayer for 
compounding of the violation committed under the 
provisions of section 123(3) of the Companies Act, 2013.

The submissions of the company were as follows:

The company, based on its estimates and belief that it had 
adequate	profits	and	surplus	in	its	profit	and	loss	account,	
had declared an interim dividend of Rs. 96,14,14,080 
pursuant to the Resolution of the Board of Directors dated 
25th September, 2014 and accordingly paid the same to 
the eligible shareholders.

However, at the time of declaration of interim dividend the 
company	had	not	finalised	any	method	of	accounting	and	
believed that the method of accounting would not result in 
any	deficit	in	the	profits	or	in	the	surplus	in	the	profit	and	
loss account.

However, later on the company adopted the Pooling of 
Interest Method for accounting its amalgamation.

While declaring dividend, it had inadvertently not 
considered the fact that by adopting the pooling of interest 
method	 of	 accounting,	 there	 would	 be	 a	 deficit	 in	 the	
surplus	in	the	profit	and	loss	account,	as	a	result	of	which	
the company had contravened the provisions of section 
123(3) of the Companies Act, 2013.

Hence, the company and its Directors suo motu	filed	the	
application for admitting violation and had prayed for 
compounding.

HELD
NCLT held that the company had violated the provisions 
of section 123(3) of the Companies Act, 2013 and shall 
be punishable u/s 450 of the said Act. The company and 
every	officer	of	the	company	who	was	in	default,	or	such	
other	 person,	 shall	 be	 punishable	 with	 fine	 which	 may	
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extend to Rs. 10,000, and where the contravention was 
a	continuing	one,	with	a	further	fine	which	may	extend	to	
Rs.	1,000	for	every	day	after	the	first	day	during	which	the	
contravention continued.

Therefore, the compounding fee of Rs. 94,200 
on the company and Rs. 94,200 on each of the 
Directors was levied considering the delay of 932 
days. 

Let the future tell the truth, and evaluate each one according to his work and 
accomplishments. The present is theirs; the future, 

for which I have really worked, is mine
 —  Nikola Tesla

the independent High-Powered Advisory Committee 
(‘HPAC’) set up to provide advice on the matter. The 
Court held that the views of SEBI on whether or not 
compounding should be allowed should be respected 
and followed unless the view taken can be shown to be 
arbitrary or mala fide.

The Court also considered the aspects that SEBI takes 
into account and as laid down in the guidelines issued 
by SEBI. In particular, the matters in respect of which 
compounding / settlement would ordinarily not be allowed 
were noted.

All in all, the Court held that while the consent of SEBI is 
not a prerequisite, the views / recommendations of SEBI 
would ordinarily be followed.

GUIDELINES LAID DOWN BY THE COURT 
FOR CONSIDERING COMPOUNDING 
APPLICATIONS
As if to not only give the last word but provide a 
comprehensive framework for compounding, the Court 
laid	down	specific	guidelines	that	would	effectively	fill	the	
gap existing today. The Supreme Court laid down four 
guidelines that the Court / SAT should consider while 
disposing of applications for compounding:

a. The factors enumerated by SEBI in its Circular of 
20th April, 2007 and accompanying FAQs should be 
considered, though not as exhaustive.

b. The application for compounding has to be made 
to SEBI which places the same before the HPAC. The 

recommendation of HPAC should be placed before the 
Court / SAT which should give due deference to such 
opinion. It should differ if it has cogent reasons and only 
if the reasons provided by SEBI / HPAC are mala fide or 
manifestly arbitrary.

c. The offences under the SEBI Act are not comparable 
with other laws where restitution of the injured party is a 
strong ground for allowing compounding. Most offences 
under the SEBI Act are of a public character and restitution 
may not always be enough. In any case, for this purpose 
the opinion of SEBI should be relied upon.

d. Finally, and this point is an extension of the third one, 
the Court / SAT should consider whether the offence is 
private or public in nature. If of a public nature, it would 
affect the public at large. Such offences should not be 
compounded even if restitution has taken place.

CONCLUSION
Not only has the Supreme Court given a categorical 
ruling on the role of SEBI and its views on compounding, 
it has also given a detailed framework on how 
compounding applications should be considered and 
what principles and considerations ought to be followed 
in the matter. The Court applied these principles also to 
the case before it and held that the matter did not deserve 
to be compounded, considering the facts and also the 
views of SEBI. With a fairly comprehensive framework 
laid down including the weight to be assigned to 
the opinion of SEBI, one can trust now that applications 
for compounding will be more transparent and 
reason-based. 

SECURITIES LAWS Continued from Page 110
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I. World News

US-Australia submarine deal: What are the 
risks?

The US decision to sell nuclear-powered submarines to 
Australia has put at risk longstanding but fragile global 
pacts to prevent the proliferation of dangerous nuclear 
technologies, according to experts.

The deal killed a previous French agreement to sell 
non-nuclear subs to Australia and radically bolsters 
Canberra’s ability to project military power across the 
Asia-Pacific	region.

But will it encourage other countries to freely sell their 
nuclear technology, potentially expanding the number of 
countries who can build nuclear weapons?

Australia had originally sought conventional diesel-
powered French submarines, which are more easily 
detected and must rise to the surface every few days to 
recharge their batteries.

Nuclear-powered submarines can spend weeks on end 
beneath the surface, travelling long distances undetected, 
only limited by stocks of food and water for the crew, 
generally a maximum of three months.

The submarines used by the US Navy, and also the 
British, who are part of the deal with Australia, use highly-
enriched uranium, or HEU, enriched to a level of 93%. 
At that level the submarines can run for 30 years without 
new fuel.

But that is also the same level of uranium concentration 
necessary for a powerful nuclear weapon.

One of the key worries about nuclear proliferation is that 
weapons-grade HEU cold fall into the hands of a rogue 
state or terror group, said Alan Kuperman, coordinator of 
the Nuclear Proliferation Prevention Project at University 
of Texas at Austin.

‘The most likely path to such a bomb would be for an 
adversary to divert or steal one of the two required nuclear 
explosives, plutonium or highly-enriched uranium, from a 
non-weapons purpose like reactor fuel,’ Kuperman wrote 
on the Breaking Defense news site.

US Navy ships ‘use about 100 nuclear bombs’ worth of 
HEU each year, more than all of the world’s other reactors 
combined,’ he said.

Only six countries – the United States, Britain, France, 
China, India and Russia – have nuclear-powered 
submarines. Countries have been cautious about allowing 
the spread of the technology and the fuel.

For James Acton of the Carnegie Endowment for 
International Peace, the US sale to Australia is a disturbing 
precedent.

He noted that under the 1970 Nuclear Non-Proliferation 
Treaty, countries that do not have nuclear weapons are not 
prohibited from acquiring nuclear-powered submarines 
and, if they wanted, could remove the nuclear material 
from the watercraft.

‘This is a huge loophole,’ Acton wrote on Twitter.

‘I’m not particularly concerned that Australia will acquire 
nuclear weapons. I am concerned that other states will 
use this precedent to exploit a serious potential loophole 
in the global non-proliferation regime,’ he said.

Daryl Kimball of the Arms Control Association said the US 
sale ‘compromises’ Washington’s own non-proliferation 
principles.

’It has a corrosive effect on the rules-based international 
order,’ he told AFP.

White House spokeswoman Jen Psaki insisted that 
the United States is still committed to non-proliferation, 
calling the sale to Australia ‘an exceptional case, not a 
precedent-setting case.’

1
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But experts call it risky.

The US-Australia deal ‘could well open a Pandora’s 
Box of proliferation,’ said Tariq Rauf, the former head of 
verification	 at	 the	 International	 Atomic	 Energy	 Agency,	
which helps enforce nuclear agreements.

He said it could encourage non-nuclear weapons 
countries like Argentina, Brazil, Canada, Saudi Arabia or 
South Korea to buy nuclear submarines that could give 
them weapons-grade fuel.

Hans Kristensen of the Federation of American Scientists 
worries there could be a snowball effect of proliferation.

After the US-Australia deal, he told AFP, ‘Russia could 
potentially increase supply of such technology to India, 
China could potentially provide naval reactor technology 
to Pakistan or others, and Brazil might see an easier way 
forward on its troubled domestic submarine reactor project.’

Experts say a somewhat safer alternative could be for 
Australia to obtain nuclear submarines that use low-
enriched uranium (LEU).

LEU is enriched to a level of less than 20% uranium, a 
grade used in nuclear power plants.

In submarines, it has to be replaced every ten years, in a 
dangerous	and	difficult	process.

That has not deterred the use of the technology by navies 
in France and China. The US Navy has been pressured 
to shift to LEU, but has yet to do so.

(Source: International Business Times – By Sylvie 
Lanteaume – 21st September, 2021)

II. Economy

OECD marginally lowers India’s F.Y.22 growth 
projection to 9.7%

The Organisation for Economic Co-operation and 
Development (OECD) has marginally lowered India’s 
growth	projection	for	the	on-going	fiscal	year	to	9.7%,	a	
reduction of 20 basis points (bps), and to 7.9% for the 
next	 financial	 year,	down	30	bps	 from	 its	May	 forecast,	
citing pandemic risks.

The inter-governmental economic organisation with 

38 member nations had slashed India’s F.Y.22 growth 
forecast to 9.9% in May from 12.6% estimated in March, 
as the second Covid-19 wave impacted recovery.

‘The risk of lasting costs from the pandemic also persists. 
The output shortfall from the pre-pandemic path at the end 
of 2022 in the median G20 emerging-market economy is 
projected to be twice that in the median G20 advanced 
economy, and particularly high in India and Indonesia,’ 
OECD said in a report.

It pointed out that high-frequency indicators had 
rebounded. ‘High-frequency activity indicators, such 
as the Google location-based measures of retail and 
recreation mobility, suggest global activity continued to 
strengthen in recent months, helped by improvements 
in Europe and a marked rebound in both India and Latin 
America,’ it said.

The OECD projected a strong global growth of 5.7% this 
year and 4.5% in 2022, slightly changed from its outlook 
in May of 5.8% and 4.4%, respectively, on the back of 
continuing vaccine roll-out and a gradual resumption 
of economic activity, besides decisive actions by 
governments and central banks at the height of the crisis.

Vaccination key to recovery
The OECD report cautioned that to maintain recovery 
stronger international efforts were needed to provide 
low-income countries with the resources to vaccinate 
their	 populations,	 both	 for	 their	 own	and	 global	 benefit.	
‘Ensuring that the recovery is sustained and widespread 
requires action on a number of fronts – from effective 
vaccination programmes across all countries to concerted 
public investment strategies to build for the future,’ said 
OECD secretary-general Mathias Cormann.

(Source: Economic Times Bureau – 22nd September, 
2021)

III. Industry

Will 2021 be the second-best year in a decade 
for Indian car market? Yes, IF it survives chip 
shortage

It’s always the darkest before the day dawns.

India’s carmakers, despite niggling chip shortages, are 
proving this year that there’s much more than a grain of 
truth in that age-old saying.
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Last year was a washout and car sales slumped to levels 
not seen in a decade. But 2021 has been stellar by all 
yardsticks so far: The passenger vehicle market has 
already posted its second highest sales in a decade 
through August in 2021.

And that isn’t all: This calendar year may turn out to be the 
second best in a decade!

With sustained demand and expectations of improving 
chip supplies, Jato Dynamics expects the Indian 
passenger vehicle market to end 2021 with volumes of 
3.34 million units – the second highest in a decade and 
just about 50,000 lower than the peak.

Sales charts would have gleamed even more had Covid 
two not come in the way.

Global	 forecasting	 firm	 IHS	 Markit	 expects	 India	 to	
overtake Germany as the fourth largest light vehicle 
maker in the world in 2021.

So far this calendar year, volumes have climbed over 
70% to 2.13 million units, which is the highest growth rate 
in a decade. Vehicle makers produced 58% more than 
last year, against the highest in absolute terms at 2.29 
million units.

The low base of last year, the need for personal mobility 
and the spike in demand for SUVs have led to a swift 
rebound.

Vehicle makers have posted sales of over three lakh units 
per month this calendar year, and despite the second 
wave of Covid-19, the revival has been so quick that 
dealer inventory has been among the lowest. For some, 
inventory is only for days as against weeks.

Ravi Bhatia, president of JATO Dynamics India, told ET 
that sales this year are running close to the best in a decade 
and the market is expected to close at 3.34 million units.

The Indian middle class pool of 121 million households 
with an income of Rs. 75,000 to Rs. 150,000 clearly wants 
to get back to work and they need personal mobility, which 
is	clearly	reflected	in	the	numbers.

Year Volumes

2012 27,70,730
2013 25,71,683

Year Volumes

2014 25,95,185
2015 28,03,088

2016 29,93,492

2017 32,26,175

2018 33,91,094

2019 29,72,786

2020 24,47,697

2021 
(estimate)

33,45,752

*Source: Jato Dynamics India

‘If vaccinations proceed and we have no severe third 
wave, then it could be close to one of the best. What 
stands out is the resilience of demand. Also, dealers 
have done this with lower inventory, lower incentives and 
higher prices,’ added Bhatia.

One of the factors hurting output recently has been the 
disruption in manufacturing in Malaysia due to rising Covid 
cases. However, the situation is gradually improving and 
that may help the Indian market secure better supplies 
than in the recent months. Vehicle makers on their part 
have adapted to the chip shortage with special trims.

Bhatia says Malaysia has 13% of the world’s automotive 
testing and packaging capacity and that the testing and 
packaging capacity is almost back up, boosting supplies 
in the coming months.

Experts believe that if not for chip shortages, the market 
could have crossed its peak. Over a dozen models have a 
waiting period of more than eight weeks. The industry still 
faces pending bookings of more than four lakh units and 
the	numbers	are	swelling,	with	several	more	high-profile	
launches – of Mahindra XUV 700, Tata Punch, MG Astor 
and Citroen C3, for instance – coming up.

China 23.14 million

US 8.96 million

Japan 7.45 million

India LVP 3.9 million

Germany LVP 3.43 million

*Source: IHS Markit

Continued on Page 119   
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REGULATORY REFERENCER

DIRECT TAX

1. Extension of due dates for filing various forms 
CBDT	has	extended	 the	 time	 limit	 for	filing	applications	
for registration of trusts u/s 10(23C)/11/80G, electronic 
filing	 of	 Form	 No.	 15CC,	 Equalization	 Levy	 Statement	
in Form No. 1, Form No. 15CC, uploading of declaration 
received in Form No. 15G/15H, Form No. 10BBB, Form 
3CEAC, Form 3CEAD, Form 3CEAE and Form II SWF 
due	 to	 difficulties	 faced	 by	 the	 assessees	 in	 electronic	
filing	of	Forms	and	non-availability	of	the	utility	for	e-filing	
of Forms. [Circular 16 of 2021 dated 29th August, 2021.]

2. CBDT under Direct Tax Vivad se Vishwas Act, 2020 
extended the last date of payment of the amount 
(without any additional amount) to 30th September, 2021. 
[Notification No. 94 of 2021 dated 31st August, 2021.]

3. Insertion of Rule 9D – Income-tax (25th Amendment) 
Rules, 2021 The Finance Act, 2021 amended section 
10(11) and section 10(12) to provide that exemption shall 
not be available for the interest income accrued during the 
previous year on the recognised and statutory provident 
fund account of the person to the extent it relates to the 
contribution made by the employee in excess of Rs. 
2,50,000 / Rs. 5,00,000 in the previous year.

The CBDT has inserted Rule 9D to calculate the taxable 
amount of interest relating to the contribution made to 
a statutory or a recognised provident fund in excess of 
the threshold limit. [Notification No. 95 of 2021 dated 31st 
August, 2021.]

4. Insertion of Rule 26D and Form No. 12BBA – 
Income-tax (26th Amendment) Rules, 2021 – A senior 
citizen	 proposing	 to	 claim	 benefit	 of	 section	 194P	 shall	
furnish a declaration in Form No. 12BBA in paper form 
to	the	specified	bank.	On	furnishing	the	declaration,	the	
specified	 bank	 will	 compute	 the	 total	 income	 of	 such	
senior citizen after considering the deduction allowable 
under Chapter VI-A and rebate allowable u/s 87A. The 
specified	bank	will	deduct	income-tax	on	the	total	income	
so	 computed	 at	 the	 rates	 in	 force.	 The	 specified	 bank	
shall properly maintain the declaration and the evidence 

furnished by the senior citizen and shall make available 
the same to the PCCIT or CCIT as and when required. 
[Notification No. 99 of 2021 dated 2nd September, 2021.]

5. Insertion of Rule 14C – Income-tax (27th Amendment) 
Rules, 2021 To ease the process of authentication 
of electronic records under the Faceless Assessment 
Regime, CBDT has provided that the persons who are 
mandatorily required to authenticate electronic records by 
digital signature shall be deemed to have authenticated 
the electronic records when they submit the record 
through their registered account in the Income-tax 
Department’s portal. [Notification No. 101 of 2021 dated 
6th September, 2021.]

6. Extension of due dates for filing Income tax returns 
and various audit reports for A.Y. 2021-22 The due 
date	of	filing	return	of	income,	Tax	Audit	Report,	Transfer	
Pricing	Audit	 Report	 and	 filing	 revised	 /	 belated	 return	
for A.Y. 2021-22 was extended vide Circular No. 9/2021 
dated 20th May, 2021, which is now further extended. 
[Circular 17 of 2021 dated 9th September, 2021.]

COMPANY LAW

I. COMPANIES ACT, 2013

1. MCA amends norms relating to creation and 
maintenance of databank of Independent Directors 
(IDs)	 MCA	 has	 notified	 the	 Companies	 (Creation	 and	
Maintenance of databank of Independent Directors) 
Second Amendment Rules, 2021. A new Rule 6 has been 
inserted requiring the Institute to submit an annual report 
on the capacity-building of IDs within 60 days from the end 
of	every	financial	year	to	every	individual	whose	name	is	
included in the databank and also to every company in 
which such individual is appointed as an ID in prescribed 
format. [Notification No. S.O. 3406(E), dated 19th August, 
2021.]

2. MCA issues FAQs on various issues concerning 
Corporate Social Responsibility The FAQs have been 
broadly	 classified	 into	 topics	 such	 as	 (a)	 Applicability	
of CSR, (b) CSR Framework, (c) CSR Expenditure, (d) 

PRAMOD PRABHUDESAI I RUTVIK SANGHVI I SONALEE GODBOLE I VINAYAK PAI V. 
Chartered Accountants
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CSR Activities, (e) CSR Implementation, (f) Ongoing 
Project, (g) Treatment of Unspent CSR Amount, (h) 
CSR Enforcement, (i) Impact Assessment, and (j) CSR 
Reporting & Disclosure. [General Circular No. 14 /2021, 
dated 25th August, 2021.]

II. SEBI

3. SEBI revises format for disclosure of shareholding 
pattern of promoters and promoter group entities 
In the interest of transparency for investors, SEBI has 
revised the format for disclosure of shareholding pattern. 
Consequently, all listed entities shall henceforth provide 
shareholding, segregated into promoter(s) and promoter 
group. At present, the shareholdings of promoter(s) and 
promoter group entities are collectively disclosed showing 
shareholding pattern of the promoter and promoter group. 
[Circular No. SEBI/HO/CFD/CMD/CIR/P/2021/616, dated 
13th August, 2021.]

4. SEBI asks depositories to create, host, and maintain 
a system using ‘Distributed Ledger Technology’ 
In order to strengthen the process of security creation, 
monitoring of security created, monitoring of asset cover 
and covenants of the non-convertible securities, SEBI has 
asked depositories to create, host, and maintain a system 
using the distributed ledger technology. The new system 
shall come into effect from 1st April, 2022. However, testing 
of the system shall start from 1st January, 2022. [Circular 
No. SEBI/HO/MIRSD/MIRSD_CRADT/CIR/P/2021/618, 
dated 13th August, 2021.]

5. SEBI notifies single regulations on Share-Based 
Employee Benefits and Sweat Equity The market 
regulator, SEBI, has merged SEBI (Issue of Sweat Equity) 
Regulations, 2002 and SEBI (Share-Based Employee 
Benefits)	 Regulations,	 2014	 into	 a	 single	 regulation	
called	SEBI	(Share-Based	Employee	Benefits	and	Sweat	
Equity) Regulations, 2021. The new Regulation has 
provided	flexibility	in	switching	the	administration	of	their	
schemes from the trust route to the direct route and vice 
versa. [Notification No. SEBI/LAD-NRO/GN/2021/40, 
dated 13th August, 2021.]

6. SEBI specifies additional penalty for repeated 
delivery default	 In	 order	 to	 put	 in	 place	 a	 sufficient	
deterrent mechanism to handle instances of repeated 
delivery defaults, SEBI has stated that in the case of a 
‘Repeated Default’ by a seller or a buyer, an extra penalty of 
3% of the total value of the delivery default will be imposed. 
Here,	the	term	‘Repeated	Default’	shall	be	defined	as	an	

event wherein a default on delivery obligations takes place 
three times or more during a six-month period on a rolling 
basis. The penalty levied on ‘Repeated Default’ shall be 
transferred to the Settlement Guarantee Fund (SGF) of 
the Clearing Corporation. However, the Circular shall be 
effective after one month from the date of its issuance. 
[Circular No. SEBI/HO/CDMRD/DRMP/CIR/P/2021/619, 
dated 17th August, 2021.]

7. SEBI requires depositories to use distributed 
ledger technology to monitor security creation SEBI 
has asked depositories to use blockchain technology to 
record and monitor security creation as well as covenants 
of non-convertible securities. Distributed ledger 
technology has the potential to provide a more resilient 
system than traditional centralised databases. It offers 
better protection against different types of cyberattacks. 
The move is aimed at strengthening the process of 
security creation and monitoring of security created, asset 
cover and covenants of non-convertible securities. [Press 
Release No. 26/2021 dated 25th August, 2021.]

8. AMCs must disclose ‘risk-o-meter’ of scheme while 
disclosing its performance In order to enhance the 
quality of disclosure w.r.t. risk and performance, SEBI has 
asked AMCs to disclose the ‘risk-o-meter’ of the scheme 
wherever the performance of the scheme is disclosed and 
the ‘risk-o-meter’ of the scheme and benchmark wherever 
the performance of the scheme vis-a-vis that of the 
benchmark is disclosed. The provisions of this Circular 
shall be applicable with effect from 1st October, 2021. 
However, AMCs may choose to adopt the provisions 
of this Circular before the effective date. [Circular No. 
SEBI/HO/IMD/IMD-II DOF3/P/CIR/2021/621, dated 31st 
August, 2021.]

9. SEBI asks investors to link PAN with Aadhaar 
before 30th September, 2021 SEBI has asked investors 
to link their PAN with Aadhaar by 30th September, 2021 for 
continual and smooth transactions in the securities market. 
As	per	CBDT	Notification	GSR	112(E)	dated	13th February, 
2020, the PAN of a person allotted as on 1st July, 2017 
shall become inoperative if it is not linked with Aadhaar 
by 30th	 September,	 2021	 or	 any	 other	 date	 specified	
by CBDT. SEBI has also asked market intermediaries 
to	 ensure	 compliance	 of	 the	 said	 Notification.	 [Press 
Release 27/2021, dated 3rd September, 2021.]

FEMA

(i) Amendment in rate of interest on advance payment 
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under export regulations Where an exporter receives 
advance payment with interest from a buyer / third 
party named in the export declaration made by the 
exporter, outside India, the exporter shall be under an 
obligation to ensure that the rate of interest payable 
on the advance payment does not exceed London 

Inter-Bank Offered Rate (LIBOR) + 100 basis points. 
This rate has now been amended to include any other 
applicable benchmark as may be directed by the RBI. No 
direction has yet been provided by the RBI in this matter. 
[Notification F. No. FEMA 23(R)/(5)/2021-RB, dated 8th 
September, 2021.] 

Referring to the Editorial in the BCAJ Journal of 
September, 2021, reader Chinmaya has sent the following 
mail:

Great article, Raman (WHY INDIA SHOULDN’T JUST AIM 
TO BE A $5 T ECONOMY) about why Indians succeed 
more outside of India… agree on everything you have 
outlined. ‘Hatred for business’ is something we really 
need to talk about and celebrate ‘good businesses’ as role 
models, including assessing their impact on the people and 
on society. Is it possible to do a good job, earn a fair wage 
and advance and can it be that simple…? Yes, it can.

How many managers and members of the C-suite 
are really good ‘leaders’? I do feel leadership training 
and leading with a human element allows for a good 
environment for all hardworking and talented individuals 
to	 succeed,	 especially	 Indians,	 who	 benefit	 from 
great mentorship and fair opportunity in addition to 
professional	qualifications	and	hard	work,	 the	 latter	 two	
of	which	we	do	have	in	India,	too,	but	the	first	two	are	not	
always there!

I will be very proud when we can bridge this ‘small’ gap… 
Then we will soar!!!

– Chinmaya Thakore, Canada

LETTER TO THE EDITOR

Gaurav Vangaal, associate director at IHS Markit, says 
strong demand, low semi-conductor content, better 
product mix and proactive management have cushioned 
the impact of chip shortage.

‘We project India to surpass Germany in 2021 to become 
the fourth largest manufacturing base for Light Vehicle 
Production. However, Germany might regain its position 

once the supply scenario improves. Demand is indeed 
very strong; however, the recent disruption in the supply 
scenario is a cause of concern and it is likely to continue. 
How vehicle makers manage this disruption will determine 
the	final	numbers,’	Vangaal	added.

(Source: ET Bureau – By Ketan Thakkar & Ashutosh R. 
Shyam – 22nd September, 2021) 
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LIGHT ELEMENTS
C.N. VAZE

Chartered Accountant

Continued on page 122  ►

‘Oh, hell! What a disgusting profession! I wonder why 
I chose it!’ A Chartered Accountant was cursing his 
profession.

‘What happened?’ I asked in a sympathetic tone.

He continued, ‘It’s very easy to say from the dais – “A 
dignified	profession”.	But	 in	reality	nobody	cares	for	our	
profession.’

‘But people feel very highly about a CA. Your course is so 
difficult.	The	passing	percentage	is	so	low.’

The CA: ‘But what’s the use? You become “out-dated” 
every six months! Many things change every day! Zindagi 
mein kitne saal padhate rahane ka ? (How long to keep 
on learning and studying in life?)’

I pointed out, ‘But your signature is valuable. 
Government requires your signature on many 
documents	 and	 certificates	 –	 Not	 only	 on	 financial	
statements.’

‘But that is only a responsibility, a burden without 
commensurate rewards. There’s too much of regulation. 
It is impossible to keep track…’

I said, ‘Audit is your monopoly.’

He countered: ‘That is killing us. Nobody really wants 
audit. Nobody wants to pay tax. So our services are 
unwelcome…’

‘But you alone can guide the clients to comply with all 
laws and the rules and regulations.’

‘The client has no value for all these things. He says that 
all that we are doing is for ourselves; just to save our skin. 
He never feels any value addition in those regulations and 
compliances’.

I ventured, ‘But since these things are mandatory, you 

get fees…’

‘Fees? Bah! This is the most unremunerative profession. 
Payment of our fees is at the bottom of the ladder. And 
they bargain even for small amounts.’

‘But due to the system of articleship, you get good 
assistants at low cost?’

‘Articles? The less said about them the better. Everybody 
dictates to us – clients, staff, articles, regulators – and 
also the wife at home!’

‘But you do get the satisfaction of rendering good service?’

‘Satisfaction? There is nothing but frustration. Don’t you 
know that without corruption you cannot give results.’

I pointed out that there are many opportunities in the 
corporate sector. There are many other avenues and a 
variety of other services that one can render.

The CA agreed with me and added, ‘But for that you 
need not be a CA. And in corporates there is slogging 
like	 glorified	 slaves…	 No	 personal	 life…	 No 
independence. There is hypocrisy everywhere. And now 
everything is technology-driven. There is no application 
of mind.’

I said, ‘But don’t your clients maintain a long relationship 
with you?’

The CA responded sceptically with, ‘As soon as the fees 
are increased, the relations come to an end! There is no 
loyalty.’

The discussion was endless. We stopped after two hours 
–	with	his	final	remark,	‘I	wonder	why	people	go	for	this	
course at all! It was a wrong decision on my part. This 
profession has no future’.

PARADOX
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Mariwala,	he	and	other	cousins	felt	difficulties	in	realising	
their business aspirations within the model created by 
the previous generations. They sat down and decided 
to carve out the family business of Bombay Oil Mills into 
subsidiaries	where	they	could	find	space	for	their	vision	
and aspirations. A great process to amicably split yet stay 
tied, and chart one’s own course…

We all know that some Marico brands are household 
names in India for a few generations now. Those who 
grew up in the 1990s know of the strong buzz Marico 
advertisements created, through shock, attention-
gripping commercials.

Although I cannot write about everything nor summarise 
all chapters, I have tried to share the juice from important 
themes and key learnings. An important chapter that 
grabbed my attention was about hunting for talent. How to 
be a gravitational power that would attract the best, make 
the organisation that would survive him. HM shares how 
a	Chief	 HR	Officer	was	 his	 first	 acquisition	 target.	 The	
chapter chronicles hiring people who knew much more 
than he did. He notes that this strategy paid off when 
Marico’s turnover grew from Rs. 80 crores to Rs. 648 
crores in ten years from 1990 to 2000, giving a CAGR 
of 24%.

The chapter on Shared Vision and Unique Culture 
covers setting the tone across the organisation. HM 
was particularly influenced by reading stories of 
successful companies and biographies of well-
regarded business leaders. The lessons from 
those stories he MARinated with his own thoughts 
and crafted the core beliefs of the company which 
eventually took shape as 3Ps – People, Products 
and Profits. It is fascinating that ideas of Dharma from 
Bharatiya ethos moved through these ideas. I remember 
having	 visited	 HM’s	 office	 and	 seeing	 Sanskrit	 verses	
etched on the walls of the passageway leading to his 
office.	 The	 author	 shares	 in	 detail	 the	 principles	 and	
practices of Marico and how it went on to spot the gaps 
between values and practices to ensure that its people 
walked the talk. A 5E model of continuous improvement 
was set up to sustain and enhance culture, which consists 
of Educate, Engage, Enable, Evaluate, and Evolve. In 
short, culture is taken as a competitive advantage and 
a force that drives decisions, actions and behaviour on a 
perpetual basis.

HARSH REALITIES – THE MAKING OF MARICO

Authors: Harsh Mariwala and Ram Charan

Reviewed by Raman Jokhakar, Chartered Accountant

The	unique	cover	of	the	book	strikes	you	when	you	first	
hold it in your hands. It’s a transparent plastic jacket 
where part of the title is printed on the plastic jacket and 
part on the hardbound cover. ‘Transparency. Always. The 
very basis of my life. My work’ writes Mr. Mariwala on the 
second cover. And that is what the book is really about. 
The wordplay of the title – mixing maker with Marico – 
makes the book more enticing for the reader.

I was delighted to one day receive an email from Mr. 
Harsh Mariwala (HM) mentioning about the release of 
his book and requesting my address to send it. He had 
graced the BCAS Annual Day celebrations as the Guest 
Speaker on 6th July, 2016 when my term as the President 
of the Society was coming to a close. In his email he 
described (t)his book as: ‘It encapsulates my journey, 
the challenges I faced, the risks I took and learnings 
from not only my successes but, more importantly, 
my failures. It is meant for entrepreneurs, business 
leaders, professionals & students who will relate to 
the Marico story, and the learnings therein.’ I was 
delighted to request him to sign and send the book, to 
make it a collectable although I would have loved to buy it 
and have the author sign it in person if it were not for the 
Covid times.

The book is divided into 21 chapters and has more than 
200 pages. It tells the tale of ‘what determines success’, 
‘scaling up’, ‘about failing’, ‘creating right to win on 
a perpetual basis’ and not only building a business 
but ‘impetus to give back to the society. To make a 
difference.’ In other words, almost everything one would 
dream of going through in one’s lifetime.

The book is co-authored by his coach Ram Charan, who 
summarises, analyses, unpacks, distils the wisdom at the 
end of the chapters.

Like most businesses around the world, Marico had 
roots in a large joint family business that was cohesive 
and bonded. Although HM was amongst the eight boys 
of his generation and eldest grandson of the senior-most 

BOOK REVIEW
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The middle section of the book walks you through the 
brass tacks of transformation, challenges… and growth. 
Inspiring stories one would love to read: of building brands 
like Parachute (the most copied) and Saffola; of agony of 
family separation, and Organising for Growth and Scaling 
(Marico’s Rs. 236-crore market cap in 1996 multiplied 
190 times by 2020). The episode of Hindustan Lever (HL) 
wanting to take over Marico is full of movie material where 
Dadiseth threatened to turn Marico into history if HM didn’t 
sell out. This was the time when Coca Cola had bought 
Thums Up. But how nimbleness and strategy worked for 
Marico is to be read from the book (and not here) when post 
the war for market, Parachute came out stronger against 
the giant HL, gaining 4% additional market share to 52%, 
Marico gaining better strategic health and reputation. An 
important lesson that must be pointed out is about having 
a coach in Prof. Ram Charan at various stages. The ideas 
of building a brand extension in Saffola and making it suit 
Indian taste buds make some obvious yet innovative 
stories where western breakfast brands have not clicked. 
The overseas expansion theme has several anecdotes 
where Marico captures 82% market share in Bangladesh, 
and where the Unilever director wants to put their soaps 
in shops that sold Parachute although Unilever were in 
Dhaka since the 1800s.

The chapter on managing the capital markets is 
particularly ingenious. About splitting the Kaya business 
out, to having cartoons along with newspaper reports 
and keeping cheeky humour alongside reporting on 
performance. HM’s approach to using Board and 
governance as a competitive advantage where he would 

pre-empt practices before they were mandated by law. 
HM selected competencies and then selected Board 
members	who	fit	the	bill.

Imagine a company that reached a value of Rs. 25,000 
crores in 25 years and its scrip outperforming the FMCG 
index had to plan for the most contentious challenge – 
the future leadership where the founder had to give up 
the ‘cocaine’. A chapter deals with how the founder had 
to	 find	 people	 who	 had	 foresight,	 competencies,	 were	
steeped in organisational culture and purpose and who 
would	 enhance	 profitability,	 respect	 and	 growth.	 A	 tall	
order! HM did step back while handing over the hot seat 
to a non-family professional to assume that responsibility. 
This, in the words of the author, was the toughest call 
he had to make. The last two of three chapters take 
one	 through	purpose	beyond	profit	 and	 personal	 social	
responsibility. Of numerous initiatives and investments. 
The	 final	 chapter	 lists	 out	Milestones	 and	Maxims	 that	
I would like you to read in the book. A rich list coming 
straight out of rich, wide and deep experience.

After reading the book, which is an easy read, one feels 
like having gone through a live life story of a man, his 
endeavours and a business. As HM writes in the end about 
his perpetual quest to do more, BE more and make a 
difference. The takeaways from the book are countless 
like the shades in a rainbow, and enlighten every reader, 
no matter which station of life she is at. By the time you 
reach the end of the book, you will get a feeling of your 
mind opening a bit more, just like a parachute which 
works only when open! 

We dispersed.

Next morning, I received a WhatsApp massage from 
my CA friend: ‘Pleased and proud to inform you that my 
son has passed his CPT exam and will be joining the CA 
course…’

In the Mahabharat, there is a very interesting chapter called 
‘Yaksha-Prashna.’ It is an enlightening dialogue between 

Yudhishtira and a ‘super’ human being, Yaksha. He asks, 
‘What is the most paradoxical situation in the world?’

Yudhishtira replies, ‘Everybody knows that death is 
inevitable; yet they behave as if they are immortal’.

I think many CAs feel that this profession has no future, 
yet their next generation takes up the course. Perhaps 
this applies to all professions. 

LIGHT ELEMENTS Continued from Page 120

There are in fact two things, science and opinion; 
the former begets knowledge, the latter ignorance

 —  Hippocrates



123BOMBAY CHARTERED ACCOUNTANT  JOURNAL  OCTOBER 2021

 907 (2021) 53  BCAJ

SOCIETY NEWS
CHIRAG DOSHI | KINJAL SHAH 

Hon. Jt. Secretaries

‘GST ISSUES RELATING TO 
INTERMEDIARY’

The Indirect Tax Study Circle of the Bombay Chartered 
Accountants’ Society arranged its inaugural meeting on 
‘GST Issues relating to Intermediary’ on 7th July which 
was addressed by Group Leader CA Yash Dhadda and 
Mentored by CA Udayan Chokshi.

CA Yash Dhadda made a detailed presentation on the 
law and issues relating to Intermediary Services under 
GST. The presentation broadly covered the following:

(1) Taxability under the erstwhile Service Tax regime;
(2)	Definition	and	Place	of	Supply	provisions	under	GST;
(3) Current outcome of writ petitions;
(4) Discussion on case studies covering various scenarios.

All the above issues were discussed at length. Mentor CA 
Udayan Chokshi explained the complexities involved 
in various scenarios and shared his views on the same. 
Important case studies and advance rulings were also 
discussed.

More	than	150	participants	benefited	from	the	presentation	
shared by the duo of CA Yash and CA Udayan.

GST INTERPLAY – CUSTOMS, FTP & SEZ

The BCAS Indirect Tax Study Circle arranged a two-day 
meeting on ‘GST Interplay – Customs, FTP & SEZ’ on 
31st July, and 10th August, 2021. It was addressed by 
Group Leader CA Rishabh Singhvi and Mentored by CA 
Prashant Deshpande.

CA Rishabh Singhvi made a detailed presentation on the 
concepts and parameters for differences and similarities 
between the various indirect tax laws, viz., Customs, GST, 
FTP and SEZ. Several case studies were drafted by the 
Group Leader and discussed at length by the participants. 
The following important issues were discussed:

(i)  Merchant Trade,
(ii) EOU Unit Implications,

(iii) SEZ Unit Implications,
(iv) MOOWR Implications,
(v) Dual Incidence Implications,
(vi) Rule 96(10) issues, and
(vii)	FTA	Benefits.

Mentor CA Prashant Deshpande guided the group 
discussion at various stages and shared his expert views 
on the multiple tax issues involved. Important case studies 
and advance rulings were also taken up.

CA Jayesh Gogri had mentored and guided the Group 
Leader in drafting the presentation and the case studies.

The active participation of more than 80 members helped 
them	to	benefit	from	the	group	discussion.

DEPARTMENTAL AUDIT & 
ADJUDICATION PROCEDURES

The Indirect Tax Study Circle’s meeting on ‘Case Studies 
on Department Audit and Adjudication Procedures 
and Practical Issues’, which was held on 7th August, 
was addressed by Group Leader CA Keval Shah with 
CA Rajiv Luthia as Mentor.

Group leader CA Keval Shah had drafted detailed 
case studies for discussion which covered the following 
aspects in regard to Department Audit and Adjudication:

(a) Whether the scope of Departmental GST Audit can 
cover the period under Service Tax;
(b) Partial submission of data within time limit u/s 65(4) of 
the CGST Act, 2017;
(c) Interest on ineligible input credit availed but not utilised;
(d)	Eligibility	of	ITC	claimed	in	GSTR3B	but	not	reflected	
in GSTR2A;
(e) GST on purchases from unregistered dealers;
(f) Payment of tax and interest demanded by audit team 
through utilisation of ITC; and
(g) Eligibility of ITC on delayed payment of GST under 
the RCM.

Mentor CA Rajiv Luthia guided the group discussion 
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and shared his expert views on the multiple tax issues 
involved. Important case studies and advance rulings 
were	also	discussed.	More	than	60	participants	benefited	
from the presentation.

SILVER JUBILEE ITF CONFERENCE

The Silver Jubilee International Tax and Finance (ITF) 

Conference, 2021 was conducted online from 12th to 16th 
August with a record attendance of 474 members from 
around 36 locations all over India. The total number of 
participants, including faculties and special invitees, 
crossed the 500-mark.

In keeping with the tradition of past ITF Conferences, this 
year’s Conference, too, was designed to include various 
contemporary and practically relevant topics for the 
international tax practitioner.

Eminent personalities and experts graced the 
Conference and shared their invaluable thoughts and 
experiences on their respective areas of expertise. 
The	 five-day	 Conference	 was	 marked	 by	 13	 technical	
sessions,	 including	 three	 group	 discussion	 papers,	 five	
presentations, three panel discussions (spread over four 
sessions)	and	one	fire-side	chat.

There were a total of 32 members on the faculty, including 
speakers and session chairmen, 29 group leaders and 
19 contributors for case studies and the background 
material. It clocked over 35 hours of solid study during 
the Conference.

Facilitating Group Discussions: This year’s ITF had three 
papers for group discussion written by CA Pinakin Desai, 
CA Padamchand Khincha and CA Yogesh Thar. The 
participants were split into six, each group ably led by 
29 group leaders (across the three papers) who helped 
generate in-depth discussion of the case studies from the 
papers. The paper writers could undertake a virtual tour of 
each group to follow the discussions by the participants.

Day 1: 12th August

President CA Abhay Mehta gave his opening remarks 
and explained the BCAS’s activities and its new initiatives. 
Chairman of the International Taxation Committee Dr. CA 
Mayur B. Nayak welcomed the participants and made 
the introductory remarks.

The Conference was inaugurated by the Past Chairman 
of the International Taxation Committee and the Chairman 
of	the	very	first	ITF	Conference,	CA Dilip J. Thakkar, with 
a welcome address. The President of the ICAI, CA Nihar 
Jambusaria, also addressed the participants. This being 
the Silver Jubilee Conference, CA Rashmin Sanghvi, 
Founding Member of the ITF study group, also spoke.

The Keynote Address was delivered by Padma Vibhushan 
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N.R. Narayana Murthy on a very interesting and relevant 
topic – ‘The role of culture in improving governance in 
a company’. He laid stress on three key values, namely, 
ethics, transparency and honesty, for building a sound 
organisational culture and governance in a company.

As readers would be aware, investment and business 
activities have substantially increased in the Gujarat 
International Finance Tec-City (GIFT City) and various 
regulatory amendments have been made to enhance 
the	lure	of	GIFT	City	–	India’s	first	International	Financial	
Services	Centre	(IFSC).	On	the	first	day	of	the	Conference,	
Advocate Siddharth Shah dealt with ‘GIFT City IFSC 
– Regulatory and Tax Aspects of Investments and 
Transactions’ in great detail and explained various 
complex nuances to the participants. CA Vispi Patel 
chaired the session and also provided his insights on the 
subject.

Day 2 – 13th August

The day began with a group discussion on the paper 
written by CA Pinakin Desai on ‘Controversial Issues 
Arising from Tax Treaty Interpretation’.

CA Gautam Doshi spoke on ‘Structuring of Family 
Trusts – FEMA & Other Regulatory Aspects’. He 
covered various aspects of the subject in great detail, 
including conceptual explanations, legal and practical 
points for consideration, provisions of income-tax, FEMA, 
SEBI and even CRS regulations. Past President CA Dilip 
J. Thakkar chaired the session and also provided insights 
on the issues involved.

CA Pinakin Desai, dealing with his paper ‘Controversial 
Issues Arising from Tax Treaty Interpretation’, for over 
two and a half hours, highlighted in a detailed but succinct 
manner various issues such as possibility of access to 
tax treaty in light of general anti-avoidance rules (GAAR); 
principal	 purpose	 test	 (PPT)	 driven	 by	 MLI;	 simplified	
limitation	of	benefits	provision	(SLOB)	driven	by	MLI;	and	
certain select issues of treaty interpretation. Interestingly, 
CA Pinakin Desai was also a speaker and the Chairman 
of the International Taxation Committee at the 1st ITF 
Conference held in 1997 at the Manas Resorts, Igatpuri, 
Maharashtra. Past President CA Kishor Karia chaired 
the session and also gave his views on the subject.

The last session of the day was the panel discussion on 
‘Experience and Developments in Transfer Pricing’. 
The panel consisted of CA Vijay Iyer, Dr. CA Hasnain 

Shroff and CA Kunj Vaidya and was chaired and 
Moderated by CA T.P. Ostwal.

The panel shared its thoughts and gave insights on 
specific	 issues	 in	 transfer	 pricing	 through	 case	 studies.	
The case studies covered practical issues which would 
be of relevance in today’s scenario, such as the Covid-19 
impact on TP arrangements, APAs for service entities and 
profit	attribution	to	PE,	section	56(2)(X)	and	TP	valuation,	
impact of secondary adjustment provisions, Covid-19 
impact on the manufacturing sector and so on.

Day 3: 14th August

The proceedings started with a group discussion on the 
paper written by CA Padamchand Khincha on ‘Recent 
Developments in Taxation of Digital Economy in 
India’.

Dr. CA Anup Shah spoke on ‘Startups – Tax, FEMA & 
Regulatory Aspects’ covering various relevant issues 
such	as	registration	and	certification,	funding	options,	exit	
options and new-age structures, SPACs, Externalisation of 
Investments and so on. Past President CA Chetan Shah 
chaired the session and set the ball rolling with his opening 
remarks.

CA Rashmin Sanghvi, speaking on ‘Future of 
International Tax Practice and Global Economy’, 
gave his perspective on the current status of the Indian 
regulatory system and international tax practice in India. 
He then described the background of the global events 
impacting international tax, especially the digital tax war, 
and provided guidance to professionals on the future of 
international tax practice. Past President CA Raman 
Jokhakar chaired the session and offered his perspectives 
on the topic.

Prior	to	the	fireside	chat	and	panel	discussion	on	taxation	
of digitised economy, Advocate Mukesh Butani spoke 
succinctly on Pillar 1 and Pillar 2 of the OECD proposal in 
the context of taxation of the digitised economy.

In	 the	 fireside	 chat	 (recorded	 earlier)	 on	 ‘Global 
Developments in Taxation of Digitised Economy’ with 
Advocate Mukesh Butani, Mr. Pascal Saint-Amans, 
Director, Centre for Tax Policy and Administration, OECD, 
shared his thoughts and gave participants an insight into 
the potential future of taxation of the digitised economy 
and what one can expect in the near future. The chat was 
widely covered by the media in India as well as abroad.
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Subsequently, there was a panel discussion on ‘Global 
Developments in Taxation of Digitised Economy’. 
The panel consisted of Mr. Carlos Protto, Director of 
International Tax Relations, Ministry of Economy, Argentina; 
Mr. Rajat Bansal,	a	senior	IRS	official	and	CCIT;	and	CA 
Radhakishan Rawal. It was chaired and Moderated by 
Advocate Mukesh Butani. The panel covered some of 
the nuances of the 2-Pillar approach agreed upon by the 
Inclusive Framework and also gave its views on the future 
of unilateral measures and Article 12B of the UN Model.

CA Padamchand Khincha, with his paper on ‘Recent 
Developments in Taxation of Digital Economy in 
India’, highlighted the various developments in India on 
the	 subject,	 including	 Significant	 Economic	 Presence	
(SEP), Equalisation Levy (EL), TDS provisions u/s 194-O 
and taxation of software in light of the recent Supreme 
Court judgment. Past President CA Rajan Vora chaired 
the session and gave his valuable inputs on the subject.

Day 4: 15th August

The day began with a group discussion on the paper 
written by CA Yogesh Thar on ‘Emerging issues in 
Cross-Border Personal Taxation’.

The	 first	 part	 of	 the	 panel	 discussion	 on	 ‘International 
Taxation – Recent and Emerging Issues and 
Developments in Law, MCs and Jurisprudence’, was 
held on Day 4. The panel consisted of Mr. Kamlesh 
Varshney, IRS and Joint Secretary (TPL) - Finance 
Ministry, Senior Advocate Ajay Vohra and CA 
Padamchand Khincha and was chaired and Moderated 
by CA Pranav Sayta. It was a unique and technically-
rich discussion, as the panellists discussed issues from 
different perspectives.

The issues discussed covered a range of topics of 
relevance in today’s world – issues related to tax 
residence of individuals, the applicability of anti-abuse 
provisions,	 i.e.,	 GAAR	 and	 PPT,	 availing	 benefit	 under	
the MFN Clause, withholding tax aspects in Multilateral 
Instrument	(MLI),	digital	currency	(classification	of	income	
and related issues), Covid-19-related taxation of foreign 
companies in India, and the term ‘Liable to tax’ and 
interpretation of Article 3(2).

The frank and thorough exchange of views among 
the panellists, ably supplemented by the Chairman’s 
probing queries, made the discussion very interesting 
and elaborate and provided a lot of food for thought to 

the participants. The panel discussion was based on 
case studies prepared by BCAS contributors who also 
presented their case studies to the participants.

CA Yogesh Thar, while dealing with his paper on 
‘Emerging issues in Cross-Border Personal Taxation’, 
raised interesting points arising from recent developments 
in personal taxation due to amendments in section 6 
relating to residence in India, and Covid-related issues 
in personal taxation. Past President CA Gautam Nayak 
chaired the session and also gave his inputs.

The day ended with a special programme, ‘Reminiscences 
of ITF Journey’ wherein the role of all past Chairmen, 
coordinators, speakers and contributors of the previous 
ITF Conferences was recognised, their experiences were 
relived and their efforts applauded – thus creating an 
emotional walk down memory lane for all participants. 
The programme was anchored by Dr. CA Mayur B. 
Nayak and CA Mayur B. Desai. It was well attended 
by past contributors and they shared memories of every 
Conference. CA Jagat Mehta prepared the presentation 
with details of past Conferences with photographs.

Day 5: 16th August

The second part of the panel discussion on ‘International 
Taxation – Recent and Emerging Issues and 
Developments in Law, MCs and Jurisprudence’ 
(already explained above) was held on Day 5. The frank 
and thorough exchange of views continued between 
the panellists, Mr. Kamlesh Varshney, IRS and Joint 
Secretary (TPL) - Finance Ministry, Senior Advocate 
Ajay Vohra and CA Padamchand Khincha, ably 
supplemented by Chairman CA Pranav Sayta’s probing 
queries.

CA S. Krishnan spoke on ‘Foreign Tax Credit – Practical 
Aspects and Experience with Case Studies’ covering 
various issues related to the topic and shared his rich, 
practical experience. CA Dinesh Kanabar chaired the 
session and also provided his insights.

Concluding remarks

While the personal touch and the camaraderie amongst 
participants during past physical Conferences were 
definitely	missed,	the	participants	were	hugely	enthused	
by the various sessions. This was the second consecutive 
ITF Conference held online, wherein delegates 
participated from their respective places – but thanks 
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to the seamless connectivity, it was one of the most 
engaging and successful Conferences.

The Silver Jubilee ITF was held under the guidance of 
the Chairman of the International Taxation Committee Dr. 
CA Mayur Nayak. CA Abbas Jaorawala as the Chief 
Conference Director, ably assisted by CA Mahesh Nayak 
as Joint Conference Director, minutely supervised all the 
sessions personally and devoted a tremendous amount 
of time and effort to make it the resounding success that 
it turned out to be.

Other members of the core team were CA Ganesh 
Rajgopalan, CA Rutvik Sanghvi, CA Siddharth 
Banwat, CA Anil Doshi, CA Jagat Mehta, CA Natwar 
Thakrar, CA Tarunkumar Singhal and CA Rajesh P. 
Shah. Several others also made laudable contributions 
of time and effort to make the Conference a landmark 
event for the BCAS. It ended on a high note and received 
encouraging response and feedback from the participants.

Proceedings of the Conference can be viewed on YouTube 
at: https://www.youtube.com/watch?v=HWR2h3f0frg
and also via the following QR Code:

‘LOCAL AND GLOBAL INVESTING’

The BCAS organised a lecture meeting by Mr. Kushal 
Thaker on ‘Evaluation of Stocks – New Economy vs. 
Old Economy – Local and Global Investing’ on 18th 
August.

It was planned with the aim of empowering professionals 
in understanding evaluation techniques and equipping 
them with the requisite knowledge as they set out on the 
road	to	becoming	efficient	business	advisers.

President CA Abhay Mehta welcomed the participants 
and offered his remarks on the subject. CA Mihir Sheth 
introduced the speaker, Mr. Kushal Thaker, who is an 

astute trader and investor in commodities, equities and 
currency also known as ‘Specunomist’.

The speaker explained the concepts relating to various 
asset classes and their analysis.

Key issues and learnings of the meeting
1. New Economy vs. Old Economy
(a) New Economy: IT sector has experienced quantum 
leap from .com in 2000 to an apps-based life and now 
moving	to	Artificial	Intelligence,
(b) Old Economy: Cement to Metal to Mining,
(c) Now, old economy is helping new economy companies 
by providing raw material and other products that act as 
inputs for new economy stocks,
(d) To analyse Electric Vehicle Companies, it is important 
to study the trend of commodities like copper, lithium and 
nickel. This can be extended to companies undertaking 
mining of these commodities.

2. Local and Global Investing
(e) Look at stocks beyond the Indian border. It's likely that 
India may not have companies listed in that space,
(f) For example, global copper and lithium mining. There 
are no lithium mining companies listed in India. To take 
advantage of the upward trend in lithium, investing in 
global	lithium	mining	would	be	beneficial.	
(g) Never think in terms of defensive stocks. That comes 
only in a bear market. A bear market scenario in India is 
unlikely over the next decade.
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3. Crude Oil 
(h) As crude prices go up, investors usually look to buy 
oil-producing and oil marketing companies. It will be much 
better	to	have	globally	diversified	companies	in	this	space,	
as Indian companies are either government-controlled or 
in the small caps space.

4. E-commerce
(i) The pandemic acted as a tailwind for e-commerce. 
But then there were no e-commerce companies listed 
in India. Now we have Zomato. So, investing in global 
e-commerce	is	profitable	as	these	companies	have	given	
mammoth returns during the last one year.

5. Key drivers of growth for the next decade
(j) High tech, new economy, old economy stocks – all 
supplemented new economy stocks,
(k) Hence one cannot see any bear cycle. Of course, 
corrections are likely, but only of approximately 10% to 
20%, but not a bear market,
(l) A bull market is always going on somewhere in world. 
So it is not necessary stick to the Indian market,
(m) Be bullish on commodities – gold, silver, steel, rare 
earth or base metals, natural gas.

6. Beginners into International equity 
(n) Internationally, ETF on FAANG returns is lower than 
the return generated by individual stocks,
(o) Direct investment through brokerage houses – 
Interactive brokers or Kotak Securities 

7. Cryptocurrency 
(p) Crypto is an asset class by itself. Each crypto has a 
role to play. Top 15 cryptos are worth reading against 800 
cryptos being available for trading,
(q) SWIFT code is a messaging service between 
international banks and Indian banks for transfer of forex. 
SWIFT cannot move fast. But crypto is direct transfer 
of funds and very fast, too. Crypto-backed services are 
Ripple and Stellar,
(r) Some cryptos are moving into gaming and bond 
markets,
(s) India has 11 Crypto platforms and each has its 
own Crypto (currency). If there are more miners (of 
Cryptocurrencies), then volatility is going to be very high.

8. IPOs
(t)	New	IPOs	in	fintech	and	logistics	companies	are	good,
(u) Investors should not hesitate from investing in high-
growth loss-making companies as long as they don’t 
foresee any competition coming up in that space,

(v) Also, look into how management is planning for future 
growth.	 Many	 of	 these	 new	 e-commerce	 and	 fintech	
companies have global presence,
(w) If the company has good potential of going into 
Artificial	 Intelligence	 or	 becoming	 a	 Tech	 Company,	
supporting fast-growing companies can be considered as 
good potential investments.

The speaker, Mr. Kushal Thaker, also addressed the 
queries raised by the participants and shared his thoughts 
on evaluation techniques for stocks and commodities.

The meeting concluded with a vote of thanks proposed by 
CA Anand Bathiya to Mr. Kushal Thaker, who addressed 
the	participants	from	his	office	in	Chicago,	USA.

The proceedings of the meeting are available on YouTube 
at:https://www.youtube.com/watch?v=UDBOMkHCN2E 
and also on the following QR Code:

‘MUMBAI’S COVID PANDEMIC 
MANAGEMENT MODEL’
The BCAS, along with the Dharma Bharti Mission and the 
Public Concern for Governance Trust, organised a lecture 
meeting in memory of the Late Shri Narayan Varma on 
‘Mumbai’s Covid Pandemic Management Model’ on 24th 
August. It was addressed by Mr. Iqbal Singh Chahal, IAS 
and Commissioner of the BMC. It was held through virtual 
mode on Zoom platform with live-streaming on YouTube.
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Ms. Farheen Peshimam started the proceedings and 
shared a video containing fond memories of the late Shri 
Narayan Varma with the three associations. She also read 
a message from the Late Shri Narayan Varma’s Family.

Mr. Paramjeet Singh, President of the Dharma 
Bharti Mission, delivered the welcome address. He 
also welcomed the keynote speaker and the three 
awardees. He gave an insight into the various initiatives 
taken and the contributions made by the Late Shri 
Narayan Varma during his lifetime and the impact he 
made on society and the three organisations at large. Ms 
Farheen Peshimam then formally introduced Mr. Iqbal 
Singh Chahal.

Mr. Chahal started by describing the scenario under 
which he had taken charge of the BMC on 8th May, 2020. 
Since then, innumerable initiatives had been taken by him 
and the BMC during the pandemic; he summarised these 
as follows:

•	 Systems	 were	 created	 to	 fight	 the	 long	 war	 against	
Covid-19. The model that was created had 27 sub-models 
to	fight	the	pandemic;
• The model was implemented by dividing Mumbai into 
24 war rooms with a real-time dashboard of the Covid-19 
cases;
• The approach was a combination of proactive and 
offensive steps to contain the pandemic at the very start;
• Containment zones were created to chase the virus;
• Sanitization drives were conducted to break the chain of 
the virus and prevent the multiplication of cases;
• Appointing community leaders in slum areas so as to 
achieve better coordination;
• Increase spending by BMC on the medical infrastructure 
and	addition	of	800	ambulances	to	fight	the	virus;
• Distribution of free PPE kits to doctors and medical 
practitioners;

• A Covid dashboard was created with public and private 
hospitals and all the reports were managed by a BMC-
appointed team of doctors;

• Hospital beds were allotted on the basis of social 
equality, thereby avoiding a chaotic or panic situation of 
patients running from one hospital to another;
• Creation of seven Jumbo centres in various parts of 
the	city	which	were	converted	into	full-fledged	greenfield	
hospitals in record time under the mentorship of top 
doctors;
• Private hospitals helped by agreeing to cap the rates 
of beds and other medical facilities which made this a 
successful public-private partnership;
• Pre-emptive stocking of life-saving medicines at 
the onset of the second wave proved to be crucial to 
successfully manage and control the second wave;
•	Various	campaigns	run	by	BMC	to	fight	Covid-19,	 like	
‘My family, My responsibility’ and ‘No Mask No entry’ to 
create awareness among the people;
• Initiatives taken to avoid any major mishaps during 
the oxygen crisis in the second Covid-19 wave and the 
cyclone faced by Mumbai in the month of May, 2021.

Mr. Chahal shared that the speed of vaccination 
was quite steady and if this continued, then Mumbai 
would be spared any major third wave that was likely to 
hit in October-November, 2021. He lauded the 
contribution of various NGOs in distribution of food 
packets and other initiatives. He also responded to the 
questions from the participants before concluding his 
session.

To summarise Mr. Chahal’s address, he made some 
important statements:

1. Let us not be demoralised,
2. We have been chosen by God and given this 
opportunity to serve humanity,
3. Systems will fight the pandemic and not the 
individuals, and
4. We have to chase the virus in an offensive manner.

Following this excellent talk, the three Narayan Varma 
Memorial Awards were announced.

1.	 The	 first	 awardee	 was	 Advocate Maharshi Dave, 
Founder of Sparsh Trust. This Trust was initially 
founded to help stray dogs in the city, but its principles 
led them to expand their efforts towards helping both 
animals and humans.
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Giving a brief talk, Mr. Dave emphasised that the 
foundation believed in the concept of service and empathy. 
It believed that the more one gave, the more one got. 
‘The platform provided by this event is very important for the 
Trust as it helps in spreading the word about the services 
that we can provide to many more in need,’ he added.

2. The next awardee was Shri Ravi Singh, Founder of 
Khalsa Aid International. This is a UK-based humanitarian 
relief charity that provides aid to people affected by 
various natural as well as man-made disasters. Even 
in this pandemic, it was at the forefront and donated 
planeloads of oxygen cylinders and oxygen concentrators 
to all parts of India and the world.
 
3.	 The	 third	 and	 final	 awardee	 was	 Mr. Ranga Rao, 
who retired as Assistant Director in the Intelligence 
Bureau in January, 2010 after 39 years of service. The 
Late Shri Narayan Varma had encouraged Mr. Rao to 
learn how to use RTI. Soon, Mr. Rao	 had	started	filing	
RTI applications to address the grievances brought to 
his attention by poor citizens. The success rates of these 
applications encouraged his group to start a programme 
which focused on spreading awareness about the use of 
RTI to help resolve several issues. Since 2013, Mr. Rao 
has taught more than 2,000 students all over India the 
use	of	the	RTI	Act	to	fight	corruption.

The meeting ended with a vote of thanks to Mr. Iqbal 
Singh Chahal proposed by BCAS President CA Abhay 
Mehta,	who	officially	concluded	the	meeting.

The lecture is available on YouTube at https://www.
youtube.com/watch?v=IgaLf8rqvZs and via QR Code
 

‘GDP & ECONOMIC ANALYSIS – 
PERSPECTIVE AND IMPORTANCE FOR 
CAS’

A lecture meeting was organised by the BCAS on ‘GDP 

& Economic Analysis – Perspective and Importance 
for CAs’. It was delivered by CA Raj Mullick on 
25th August.

The lecture was designed with the aim of empowering 
professionals in understanding and interpreting 
economic data and economic indicators, to broaden 
the horizon for advising and enabling professionals in 
taking a more holistic view about the way businesses 
are carried out, and their overall impact on the country 
at large.

President CA Abhay Mehta welcomed the participants 
and shared his views on the topic under discussion. CA 
Chirag Doshi introduced the speaker.

The speaker, CA Raj Mullick, made a detailed 
presentation on the concepts relating to Gross Domestic 
Product (GDP) and its analysis. The presentation broadly 
covered the following:

1. Economy during the pandemic,
2. Micro- and macro-economics,
3. Economy’s income and expenditure,
4. What is GDP?
5. GDP components – (Consumption, Investment, 
Government spending, Net exports),
6. Real vs. nominal GDP,
7. GDP indicators,
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8. Limitation of GDP as a measure of a nation’s well-
being,
9. International differences in GDP and quality of life,
10. Saving and investment in national income accounts,
11. Impact of pandemic on the GDP,
12. GDP – Current India @ 2021,
13. GST indicators,
14. Role of Chartered Accountants.

CA Raj Mullick made extensive use of charts, circular 
flow	 diagrams	 and	 graphics	 to	 explain	 the	 concept	 of	
GDP and so on. He also conducted a quick check of the 
understanding of the participants by posing practical case 
studies and eliciting responses on the impact of various 
situations on the GDP.

The participants took active part by sharing their views 
on the questions and case studies posed by the speaker. 
More	 than	100	persons	benefited	 from	 the	presentation	
shared by him.

CA Mrinal Mehta proposed the vote of thanks.

The lecture is available on YouTube at https://www.
youtube.com/watch?v=_bVuE73LaEk and also via QR 
code:

AMENDMENTS IN INCOME-TAX ACT, 
1961

The Students’ Forum, under the auspices of the BCAS 
HRD Committee, organised a training session for CA 
Article Students on ‘Changes in Income-tax Forms and 
Corresponding Amendments in the Income-tax Act, 
1961 for Individuals and HUFs’ on 30th August.

The Study Circle was led by CA Utsav Shah and CA Viren 
Doshi who are experts on the subject. CA Khubi Shah, 
the coordinator, introduced the speakers and spoke about 
the various activities and events conducted by the BCAS 

Students’ Forum. He encouraged students to actively 
participate in the events organised by the Forum.
The	speakers	covered	the	return-filing	process	right	from	
the	beginning	and	described	in	detail	the	filing	of	returns	
on the newly-launched portal using the new utilities 
introduced. They discussed in detail the section-wise and 
clause-wise changes and corresponding changes in the 
return format.

CA Utsav and CA Viren also covered the detailed process 
and	utility	walkthrough	and	guided	the	students	on	filing	
various sections of the form and precautions to be taken 
to avoid validation error, defective return and demand u/s 
143(1).	A	return-filing	checklist	was	also	provided	for	the	
benefit	of	the	students.

The session ended with CA Dnyanesh Patade, 
coordinator, proposing the vote of thanks both to the 
speakers and to the participants. Around 100 students 
participated in the interactive session and their feedback 
was very positive.

The entire session can be viewed on the BCAS YouTube 
channel at ‘Training Session for CA Article Students - 
YouTube’ and also via the following QR Code:

TREE PLANTATION & EYE CAMP 
PROJECT 2021

After a gap of one year because of the Covid-19 
pandemic, it was time to continue with the decade-old 
legacy of contributing to the upliftment of tribals and 
needy persons. The current pandemic has taught us the 
importance of oxygen, immunity and healthcare.

The HRD Committee under the aegis of the BCAS 
Foundation organised a two-day visit to Dharampur and 
Vansda on 25th and 26th September with the objective of 
caring for nature by planting trees, to provide primary 
healthcare and quality education to the tribal population, 
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and to help in reaching out to the hitherto neglected people 
and provide them with timely treatment of cataracts. 
Thanks to the generosity of our esteemed donors, the 
BCAS contributed Rs. 7,00,000 for these noble causes.

In view of the current scenario of Covid, a small group 
of 21 volunteers, representing BCAS on behalf of the 
donors, got together for the symbolic tree plantation and 
attended the eye camp. It also visited three NGOs active 
in the remote villages.

(1) Sarvodaya Parivar Trust (SPT). The group reached 
Pindval-Dharampur to visit the SPT centre. The trust 
implements the vision of Acharya Vinoba Bhave of 
unconditional	 service	 to	 tribals.	 It	works	 in	 the	 fields	 of	
environment, education and water conservation and 
follows a holistic approach for poverty alleviation based on 
Gandhian principles. The BCAS group interacted with the 
trustees and volunteers. It also met the children studying 
at the centre, interacted with them and distributed sweets. 
The group, along with a team of local farmers, conducted 
symbolic	 tree	 plantation	 in	 the	 fields.	 It	 planted	mango	
and bamboo saplings. The BCAS Foundation contributed 
Rs. 3 lakhs for the plantation of 10,000 trees. Sujataben 
told them about the activities being conducted by the trust 
in 35 nearby villages and the challenges faced by them in 
doing the same. She also explained the outcome of the 
activities which impacted the life of thousands of residents 
of the hilly region.

(2) ARCH - Action Research in Community Health, 
Nagaria. ARCH was founded by the Late Dr. Daxaben 
Patel to provide basic preventive, curative and maternal-
child health services. The Managing Trustees are Mr. 
Rashmibhai and  Mr. Sudarshan Iyengar, former Vice-
Chancellor of Gujarat Vidyapeeth and a leading scholar on 
Gandhian studies. They and their young and passionate 
associates took the BCAS team through various 
innovative teaching techniques for students and their skill 
development programme, as also the new water-saving 
techniques used in the plantation. ARCH also conducts 
mobile health camps in inaccessible villages. The BCAS 
contributed Rs. 1,50,000 for the triple purposes of tree 
plantation, skill development and children’s education.

(3) Dhanvantari Trust – Sant Ranchhoddas Eye 
Hospital Vansda. This body runs an eye hospital which 
provides free cataract operations and other kinds of eye 
care for the indigent people. Ghanshyambhai and other 
trustees described the contribution of the founder trustee, 
the Late Dr. Kanubhai, in pioneering a 100-bed hospital 

and that has conducted over 60,000 eye operations with 
the support of doctors and volunteers who identify patients 
and arrange for their treatment at Vansda. He explained 
how ignorance about eye problems because of extreme 
poverty, misconceptions and so on, result in blindness 
among the poor. The trustees also talked about the future 
plans of bettering the facilities, services and upgrading 
the equipment. The BCAS Foundation contributed 
Rs. 2,50,000 for the eye camp which performed 250 
cataract operations.

It was a touching experience to see the devotion and 
selfless service by volunteers for upliftment of the tribal 
society. All the participants and Trustees expressed 
their thanks to BCAS for organising the visit to the project 
sites  
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