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NAMASKAAR
C.N. VAZE

Chartered Accountant

PLEDGE
In the Mahabharat and the Purans, there are many strange
but interesting stories. They have some great messages
for us because there is very deep thought behind them.

Confusion worst confounded! Shrikrishna continued,
‘Using bad words and insulting the Gurus or elderly
persons is just like killing them.’

In the Mahabharat war, the Kauravs and Pandavs were in
their respective camps one evening. In those days, there
were ethics even in wars and they were strictly observed.
Battles were fought only between sunrise and sunset. In
the evening, there used to be friendly interaction. Even
the enemies used to inquire about each other’s health,
give condolences for the loss of lives and so on. Not only
that, the Pandavs used to go to the Kauravs’ mother
Gandhari to seek her blessings by offering ‘Namaskaar’
or ‘Pranaam’ to her and other elders. Such was their
culture. There used to be strict ‘cease fire’ in the evening.

Arjun did accordingly. Everybody thought that the matter
was over. But again, Arjun stood up and said, ‘Now, I will
have to kill myself.’ The confusion was at its peak.

However, one evening, quite surprisingly and all of a
sudden, an arrow came from the Kauravs’ camp and
brushed by Yudhishthir’s ear. Everybody was shocked.
Yudhishthir, taken by surprise, said to Arjun, ‘Paarth, how
can you remain quiet? Didn’t you see what happened?
How can you tolerate it? It means your “Gandeeva”
(Arjun’s special bow) is useless!’
Arjuna got furious on hearing this and said to Yudhishthir,
‘I will kill you!’
There was a stunned silence. Arjuna continued, ‘I
have taken a pledge that I will kill whosoever insults
my “Gandeeva” bow!’ Everyone was taken aback and
wondered how the war would proceed without Yudhishthir.
But Shrikrishna came forward and advised Arjun: ‘Paarth,
I ask you to curse Yudhishthir, using bad and insulting
words.’

‘Why?’ everyone asked.
‘Because, I have also taken another pledge – that I will
kill any person who insults my beloved elder brother
Yudhishthir. I am myself that culprit. So, I need to kill
myself.’
Shrikrishna, as usual, had a solution. He stepped forward
to salvage the situation and advised Arjun, ‘Paarth, you
praise yourself in front of all of us since self-admiration
and boasting is nothing but killing oneself!’
Let us all offer our ‘Namaskaar’ to such rich thoughts.
Words are powerful. Words carry deep meaning for those
who utter them and also for those to whom they are
addressed.
Vachana comes from Vāc, the very root of all syllables
that is pure consciousness. Therefore, respect
for words, upholding promises, choosing the right
words become critical for a society to thrive and
flourish. India, unfortunately, has the lowest ranking
when it comes to upholding contracts today when
actually the entire society, rule of law and commerce,
everything works on commitment to one’s pledge, to
one’s word.

All we have to decide is what to do with the time that is given us
— J.R.R. Tolkien, The Fellowship of the Ring
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EDITORIAL
REGULATORY SCEPTICISM
The Reserve Bank of India (RBI) issued a Circular
on 27th April, 2021. Its aim was to improve audit
quality, strengthen independence and accountability.
Considering the short timeline for implementation and the
rigour of the guidelines, it appears that the RBI regarded
these matters as critical. Therefore, the degree of urgency
is justified by the necessity.
These guidelines seem to carry the scars of the IL&FS,
Yes Bank, DHFL and other failures. Failures in the
banking and financial services sector (BFS) need to be
distinguished from other business failures. BFS functions
like the veins and arteries in the human body and many
institutions are the edifice on which other sectors stand. A
few pillars crumbling or blockages in arteries could have
an overarching spiral effect.
Audit Quality is ‘sterilised’ by Independence and
gets ‘infected’ by conflicts of interest. Just as a doctor
or a hospital cannot have ‘interest’ in a pharmaceutical
company and a judge cannot be a partner at a law firm
that litigates in the court, by the same token impaired
independence weakens the objectivity of a professional.
The central bank seems to have become mindful of this
root cause.
Considering the above, a more stringent test for BFS
in terms of number of years of appointment, number
of entities that can be audited, the cooling-off period,
mandatory joint audits, inclusion of NBFCs and the
bar on services to group entities is only an expected
response by the regulator.
The RBI has raised the bar through these guidelines by
not allowing non-audit services one year prior to and after
the appointment and even imposed a bar on conducting
any audit/non-audit engagements with ‘group’ entities.
Covering NBFCs of a certain size within the ambit of the
above guidance is also a noteworthy step.
Some reports in the public domain have equated auditor
eligibility norms with prescriptions of the Companies
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Act, 2013 and the Code of Ethics. A trade body wrote
that the principles stated by the RBI are sector-agnostic
and therefore must be aligned. One would think that
regulations (which are practices, unlike principles) have
to be dependent on context. In this case, it is hard
to disregard the nature and function of BFS and the
scale, spread and shock of recent failures. A concerned
regulator will therefore raise the bar in display of its
‘regulatory scepticism’ about auditors. Mandatory
joint audits also seem to arise from the same thought
process.
Taking NBFCs into the fold is a step worth examining. The
NBFCs are part of the nervous system of BFS. The IL&FS
collapse and AQR findings by NFRA must have been
ringing in the regulator’s mind till today. I would infer that
this move is to firm up a more comprehensive monitoring
of the entire BFS by the central bank.
The uproar from some circles routed through trade bodies
is understandable. A ban on services to group entities and
‘take over’ of NBFCs’ auditor appointments by the RBI
will have adverse commercial consequences for current
incumbents. A sudden disqualification of auditors and
the additional burden of fresh appointments at a short
notice will be tough, but surely not impossible. Some
clarifications are also wanting from RBI.
For systemically important entities, a heightened level
of regulation seems necessary. The concern about
this entire matter must have caused the insistent
exigency in the central banker’s action. RBI is one of
the finest regulators – tough, erudite and not infiltrated
by vested interests. One can be reasonably sure about
RBI having done its homework before rolling out these
changes.

Raman Jokhakar
Editor
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FROM THE PRESIDENT
My Dear Members,
The BCA Foundation, a dedicated charitable off-shoot
of the BCAS, recently tied up with NGOs SPARSH and
Helping Hand to donate an ambulance purpose-fitted with
oxygen support for Covid-19 patients, especially those in
tribal and underprivileged areas. I thank all the donors for
their spontaneous and generous response and we will
disburse the amount on the necessary paperwork and
execution. The BCA Foundation was motivated with the
response to this project and has decided to undertake
two more projects (in association with other NGOs),
viz., ‘Helping Covid-affected families with ration kits’ and
‘Adopt a child’s education’. An appeal to this effect is
printed elsewhere in this Journal and also on our website
and social media handles. I call upon you to HELP us to
HELP society.
The BCAS, along with other CA associations of
Ahmedabad, Chennai, Karnataka, Lucknow and Surat,
made a joint representation to the Reserve Bank of
India complimenting it for its common guidelines of 27th
April, 2021, bringing in the required transparency and
formalisation in the appointment of the statutory auditors
of major financial lenders. The representation has made a
case to prevent monopolistic positions and concentration
of audits within a few firms. The link to the representation
is available on our website and social media. I thank all
the organisations and contributors.
It was very thoughtful and considerate of the CBDT to
provide relief for compliances under Income-tax in
Circular No. 9 of 2021 dated 20th May, 2021 owing to the
continuing pandemic. All the due dates of ITR / TDS filings
and other compliances have been extended. CBIC also
provided relief by way of waiver of late fees and reduction
of interest for GST returns. May I request all of you to plan
your work well in advance so that you are well ahead of
the extended due dates to avoid the last-minute rush and
technical glitches.

linked to the climate crisis with the Indian seas becoming
warmer than usual. The lives of people are permanently
affected with loss of life, livelihood and homes. Nature
is time and again giving us a wake-up call to fast-track
measures to limit global warming.
As the world marks World Environment Day on
5th June, let us remember that global warming is
no longer a philosophical threat, it is no longer a
future threat, it is no longer a threat at all. It’s our
reality.
In the last few weeks the digital currency – Cryptocurrency
(Bitcoins) – saw a lot of volatility with anticipated
regulatory risks and transaction reporting requirements at
the country level, adverse tweets by a class of people and
also volatility driven by varying perceptions of the intrinsic
value of the cryptocurrency. To understand the global
and Indian perspectives, the legal aspects and the
way forward on the subject, BCAS is in the process of
planning an LM on Wednesday, 23rd June, by eminent
faculties. Please log in to the BCAS website for more
details.
Padma Vibhushan Mr. Azim Premji, Founder-Chairman
of Wipro Ltd., Founder of Azim Premji Foundation
and internationally-acclaimed Indian personality, will
address us on a virtual platform on our 73rd Founding
Day on Tuesday, 6th July, at 6.15 p.m. on the subject of
‘Professional excellence and social responsibility’. I
invite all of you to attend and to hear him.
Please log in to the BCAS website for the link and more
details.
I conclude this page with good wishes for International
Yoga Day on 21st June.
Best Regards,

Cyclone Tauktae wreaked havoc across the west coast of
India in the latter half of May. A week after that, Cyclone
Yaas severely affected Odisha, West Bengal and
Jharkhand. Last year, Cyclone Nisarga had devastated
the lives of people. As per climate experts, all these can be
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CARO 2020 SERIES : NEW CLAUSES AND MODIFICATIONS

PROPERTY, PLANT AND
EQUIPMENT & INTANGIBLE ASSETS
I

I

I

MANISH SAMPAT PARESH CLERK VIJAY MANIAR ZUBIN BILLIMORIA

Chartered Accountants

CARO 2020 is applicable for the statutory audit of financial statements for periods beginning on or after 1st April,
2021. ICAI had issued a detailed Guidance Note (GN) on the same in June, 2020. A module is also available on the
ICAI Digital Learning Hub. Schedule III was also recently amended inter alia to align the reporting requirements under
CARO 2020 by statutory auditors. BCAJ is pleased to bring you a clause-by-clause analysis via a series of articles
authored by four audit practitioners who have been auditors all their lives. Each article will zoom into a clause or
two and provide a ‘commentary’ on reporting issues and practices, views, and perspectives to supplement the broad
guidance covered by the GN. The purpose of this series is to bring out practical nuances to the reader. The series will
cover only new clauses and modifications and exclude those already covered by CARO 2016. We hope this will steer
and support the readers towards better understanding and reporting. – Editor

MODIFICATIONS / ADDITIONAL
REPORTING REQUIREMENTS
The clause on reporting in respect of fixed assets has
been there in the earlier versions, too. CARO 2020 has
modified parts of the first clause and added reporting
requirements as given below:
Modifications
a. Change in the terminology to Property, Plant and
Equipment (PPE) in line with Accounting Standards and
Schedule III.
b. Separate reporting requirement on maintenance of
proper records for Intangible Assets.
c. No reporting required for non-availability of title deeds,
where the company is a lessee and the lease agreement
is executed in favour of the company.
d. In cases where title deeds of immovable properties
are not held in the name of the company, additional
details in a prescribed format as under are required to be
given:

Additional reporting
a. Whether the company has revalued its PPE (including
Right of Use Assets) or intangible assets or both during
the year and, if so  whether the revaluation is based on valuation by a
Registered Valuer, and
 if change is 10% or more in the aggregate of the net
carrying value of each class of PPE or intangible assets.
b. Whether any proceedings have been initiated or are
pending against the company for holding any benami
property under the Benami Transactions (Prohibition)
Act, 1988 and rules made thereunder; and if so, whether
the company has appropriately disclosed the details in
its financial statements.

SPECIFIC CONSIDERATIONS
Specific considerations to be kept in mind whilst reporting
on the above changes are discussed under the following
broad heads:

Reason
for not
being
held in
the name
of the
company
(also
indicate
if in
dispute)

Additional disclosures under amended Schedule III
While reporting on these matters, the auditor will have to
keep in mind the amended Schedule III disclosures as
under:
a. The auditor will have to ensure that there is no material
inconsistency between the financial statement disclosures
and his reporting under the Order. Disclosure of changes
in the aggregate net carrying value due to revaluation
of each class of PPE and Intangible Assets by 10% or
more in the aggregate and whether revaluation is based
on the valuation by a Registered Valuer as defined
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Held
in the
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Whether
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their
relative or
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Period
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indicate
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where
appropriate
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in Rule 2 of the Companies (Registered Valuer and
Valuation) Rules, 2017.
b. The information as specified earlier in respect of title
deeds of Immovable Properties not held in the name
of the company, except that the disclosure should be
given in the aggregate for the following line items in
the Balance Sheet, separately for Land and
Building,
Alignment property
as against the description of each individual
as per the Order:
 PPE
 Investment property
 PPE retired from active use and held for sale, noncurrent assets held for sale (Ind AS entities)
 Others
As disclosures under Schedule III are along the lines
required to be given, it is imperative for the auditor
to reconcile the information disclosed therein for
completeness and accuracy.
c. In respect of proceedings initiated or pending in respect
of benami property held, the following details are
required to be disclosed:
i. Details of such property, including year of acquisition,
ii. Amount thereof,
iii. Details of beneficiaries,
iv. If held in the books, reference thereof to the item in the
Balance Sheet,
v. If not held in the books, then the facts along with
reasons thereof,
vi. Where there are proceedings against the company as
an abettor of the transaction or as the transferor, details
thereof shall be provided,
vii. Nature of proceedings, status thereof and company’s
view of the same.
Practical challenges in reporting
The reporting requirements outlined above entail certain
challenges which are discussed below:
a. In respect of properties owned jointly with others
where the title deeds are not held in the name of the
company, the above details are required to the extent of
the company’s share.
b. Similarly, if the company has changed its name, this
will require reporting under this clause till the new name
is updated in the title deed.
c. Identification of benami properties: The reporting
on proceedings in respect of benami properties may
12

pose challenges, especially if the properties are not
reflected in the books. In such cases, apart from the
normal procedures like review of the minutes, scrutiny of
legal expenses, review of minutes of board of directors,
audit committee, risk management committee, other
secretarial records, listing of all pending litigations and
also obtaining management representation (which have
been referred to in the Guidance Note). The auditor may
also obtain independent confirmation from the legal
counsel as to whether any such proceedings, other
than those in respect of properties reflected in the
books are pending, as per SA 501 – Audit Evidence Specific Considerations for Selected Items.
d. The reporting under this clause is required only in
cases where proceedings are initiated or pending against
the company as ‘benamidar’ and not otherwise. Hence,
even if notice is received but no proceedings have
been initiated, reporting is not warranted. The reporting
is required by the auditor of the company holding any
benami property but not as an auditor of the company
which is the beneficial owner.
e. Compilation of data for Intangible Assets: Since the
requirement for reporting on maintenance of records for
intangible assets has been newly introduced, many
companies may not have a proper inventory thereof,
except the details of the payments made or expenses
capitalised on an individual basis. This could pose
challenges to prepare a comprehensive itemised
listing of all intangible assets and reconciling the same
with the books. It is imperative that in such cases a onetime exercise is undertaken to reconstruct the records
and the nature of documentary evidence like licences,
agreements, internal SOPs (for internally generated
intangibles) which is available is also specified. This
would also facilitate easy identification in future. Wherever
required, an appropriate management representation
should be obtained regarding the completeness of the
data.
f. Awareness of the legal requirements: There are
certain situations where the auditor would have to
familiarise himself with the legal requirements. These
mainly pertain to the following:
i. The provisions of the Benami Property Transactions
Act, 1988 and the related Rules. Though relevant
extracts of current regulations are given in the ICAI
Guidance Note, the auditor will have to keep abreast with
the changes therein, if any.
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ii. Identifying the list of promoters of the company and
their relatives: Promoter and Relative have not been
defined under the Order. However, amended Schedule III
(for disclosures related to holder of title deeds) states that
both ‘Promoter’ and ‘Relative’ will be as defined under
the Companies Act, 2013. Though a few promoters
could be traced to those named in the prospectus or
identified in the annual return, the auditor will have to rely
on secretarial and other records and / or management
representation to determine those who have control over
affairs of the company directly or indirectly, whether as
a director or shareholder or otherwise, or in accordance
with whose advice, directions, or instructions the Board is
accustomed to act and can be considered as promoters.
In case there is no such party, even then a specific
representation should be obtained.
iii. Ascertaining whether the requirements under the Trade
Mark, Copyright, Patents, Designs and IT Acts as well
as the licensing requirements under telecom, aviation,
pharma and other similar industries have been complied
with in respect of the Intangible Assets.
iv. Being aware of the laws dealing with registration of
immovable properties, including those pertaining to
specific states.
In case of doubt, the auditor should seek the views
of the company’s legal counsel or their own expert.
This will be in line with SA 500 – Audit Evidence regarding
using the Managements’ Expert (by assessing the
complexity, materiality, risk, independence, competence,
capability and objectivity, amongst other matters) and SA
620 – Using the Work of an Auditors’ Expert (by assessing
the complexity, materiality, risk, adherence to quality
procedures, competence, capability and objectivity,
amongst other matters), respectively. In either case, the
requirements of SA 250 – Consideration of Laws and
Regulations in an Audit of Financial Statements should
be complied with.
g. Business combinations and acquisitions: The
following matters need to be considered in case of such
situations:
i. In case a company has acquired another entity and
the same is merged in terms of an approved scheme,
immovable properties of the transferee company are
considered deemed to be transferred in the name of the
acquiring company. However, till the time the acquiring
company complies with local / state-specific procedures,
including payment of stamp duty, etc., it would not be
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

actually transferred in the name of the acquiring company
and, hence, would require factual reporting.
ii. In case of business combination as per Ind AS 103, where
the acquiring company has identified intangible assets
acquired as a part of the transaction, the nature, and basis,
whether or not the same is in the books of the transferor
needs to be evaluated and recorded. Further, for intangible
assets recorded on consolidated financial statements,
though there is no requirement for reporting by the auditor,
as the Order is only applicable on standalone financial
statements, it would be a good practice for the company to
separately list them in the intangible asset register.
h. Revaluation: As per the ICAI Guidance Note, this
clause is applicable only to the entity which adopts the
revaluation model. Hence, fair valuation of PPE on firsttime adoption, acquisition of assets / business on slump
sale basis or under business combination, change in ROU
asset due to lease modification as per Ind AS 116, remeasurement due to changes in foreign exchange rates,
etc., will not require reporting under this clause. Further,
impairment of PPE accounted under cost model is outside
the purview of reporting.
In case an entity adopts the revaluation model for PPE
and Intangible Assets, there could be two scenarios as
under:
13
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i. Valuation by an external valuer: In such cases, the
fact should be indicated and the auditor should check the
necessary documentation as to whether he is registered
under Rule 2 of the Valuation Rules specified earlier.
In such cases, the auditor needs to ensure that the
management ensured that the principles laid down in Ind
AS 113 on Fair Valuation are adhered to by the valuer. The
auditor should keep in mind the requirements under SA
500 – Audit Evidence regarding using the Managements’
Expert, indicated earlier.
ii. Internal valuation: The Order does not seem to
mandate that a company needs to get a valuation done
by an external valuer. In such cases, the auditor will
have to exercise a greater degree of professional
scepticism and review the basis and assumptions for
arriving at the revised fair value keeping in mind the
requirements of Ind AS 113 as indicated earlier, irrespective

of the accounting framework. The requirements under
SA 540 – Auditing Accounting Estimates, Including Fair
Value Accounting Estimates and Related Disclosures
(covering the extent of use of market specific inputs
and their relevance, assessment of comparable
transactions, basis and justification of unobservable
inputs, amongst others) also need to be kept in
mind. In case of any doubt, the auditor should seek
the assistance of their own valuation expert keeping
in mind the requirements under SA 620 – Using the
Work of an Auditors’ Expert, discussed earlier.

CONCLUSION
The above changes have cast onerous responsibilities on
the auditors and in many cases the auditors would need
to go beyond what is stated in the Order because the devil
lies in the details!

Do not ask for less responsibility to be free and relaxed – ask for more strength
— Shengyan
14
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MLI SERIES

ANTI-TAX AVOIDANCE MEASURES
FOR CAPITAL GAINS: ARTICLE 9 OF MLI
NAMAN SHRIMAL

I VARTIKA VIJAY

Chartered Accountants

(This is the third article in the MLI series that started in
April, 2021)
This article in the on-going series on the Multilateral
Instrument (MLI) focuses on Article 9 of the MLI, which
brings in anti-tax avoidance measures related to capital
gains earned by sale of immovable property through
indirect means.
A break-up of the various DTAAs signed by India,
whether or not modified by the MLI, appears later in this
article along with what a Chartered Accountant needs
to keep in mind in the post-MLI scenario. However,
the first requirement is to understand the provisions
and what changes have been brought about by them.
Owing to a multitude of options and different ways in
which they can apply, the language of Article 9 of the MLI
is quite difficult to decipher, leave alone explain.
Therefore, we have attempted to simplify the
provisions with the help of a story, a narrative that can
provide a basic understanding about the concepts.
The reader should refer to the respective DTAAs and
the application of the MLI on those DTAAs before forming
any opinion.
1. ‘The Story’
Mr. A is a wealthy Australian businessman with interests
in real estate around the world, including India. He wants
to sell shares in an Australian Company and therefore
approaches his tax consultant, Mr. Smart, to get an
opinion on his tax liabilities. Here is the transcript of a
conversation between Mr. A and Mr. Smart:
Mr. A – Hi, did you calculate my taxes on the sale of
shares?
Mr. Smart – Yes, I did. And for your information, we also
have to pay tax in India.
Mr. A – Why in India? This company is incorporated in
Australia. What does India have to do with it?
Mr. Smart – Well, you’re right. Capital gains on transfer of
shares of a company are generally taxed in the country of
its incorporation which in this case is Australia. However,
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

your company’s value is majorly derived from that
immovable property you had once purchased in India1.
Therefore, as per the Indian tax laws, read with Article
13(4) of the India-Australia Treaty, India has a right to tax
such shares. Let me read out the excerpt of the IndiaAustralia Treaty…
Article 13(4) reads: ‘Income or gains derived from the
alienation of shares or comparable interests in a company,
the assets of which consist wholly or principally of real
property referred to in Article 6 and, as provided in that
Article, situated in one of the Contracting States, may be
taxed in that State’.
Mr. A – Ah! Though I know that I will get credit for those
taxes paid against my Australian taxes, but I do not want
the hassle of paying tax in another country. Is there any
way out? You said that the company should derive value
wholly or principally from the immovable property. Could
we plan in a manner that we contribute other assets,
shortly before the sale of the shares, to overcome this?
That would dilute the proportion of the value of the shares
that is derived from immovable property situated in India.
For example, if my company has a total asset size of
AUD 100, which currently includes AUD 90 of immovable
property in India, the gain on the sale of such company’s
shares would be taxable in India. However, just before
such sale, can I infuse AUD 100 in the company and park it
in a fixed deposit? Then, the share of immovable property
in my company’s value will be reduced to 45% and the
transaction of such sale of shares would be taxed only in
the state of incorporation of the company (Australia) and
not in the state where the immovable property is situated
(India).
Mr. Smart – Where the businessman leads, the taxman
follows! Well, this planning might have worked if you
would have come to me before 1st April, 2020. Knowing
that many taxpayers plan their affairs in such a manner,
the India-Australia Treaty has to be read along with the
Multilateral Instrument which now reads as follows:
1 Readers are requested to place FEMA issues aside for this story
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The following paragraph 1 of Article 9 of the MLI applies to paragraph
4 of Article 13 of this agreement:
ARTICLE 9 OF THE MLI – CAPITAL GAINS FROM ALIENATION OF
SHARES OR INTERESTS OF ENTITIES DERIVING THEIR VALUE
PRINCIPALLY FROM IMMOVABLE PROPERTY
Paragraph 4 of Article 13 of the agreement:
(a)

shall apply if the relevant value threshold is met at any time
during the 365 days preceding the alienation; and

(b)

shall apply to shares or comparable interests,ment
such as
interests in a partnership or trust (to the extent that such
shares or interests are not already covered), in addition to
any shares or rights already covered by the provisions of the
agreement

Align-

As per clause (a), keeping money in a fixed deposit or
any other asset for a short period of time would not work.
If at any point of time during the preceding 365 days
(period threshold), your company majorly derives value
(proportion threshold) from immovable property situated
in India, then the sales of shares would be taxable in India
(source country).
Mr. A – Oh! Oh! They have plugged this loophole. I also
see that in clause (b) comparable interest has been
added. Does that mean that even if I hold immovable
property in LLP, partnership firms, trust or any other
similar forms, selling of those shares would also be under
the ambit of India’s (source country) taxation?
Mr. Smart – You catch up really fast! Yes, that’s the case.
Mr. A – But how did this treaty change so quickly? Normally,
treaty negotiations continue for decades. And till the time
the taxman decides on taxing rights, technology and the
way of doing business have already moved ahead.
Mr. Smart – It seems you don’t really catch up fast
enough. You missed a small word in our conversation.
I said that the treaty has to be read with the MLI, i.e.,
Multilateral Instrument, which has been signed by
many countries [contracting jurisdictions (‘CJ’)] to
prevent double non-taxation, or treaty abuse, or treatyshopping arrangements. This way, instead of long
bilateral negotiations, treaties could quickly be adapted
to changes.
Mr. A – That’s interesting, so now all the signatory
countries would have similar treaties. Things would
become so simple in cross-border trade. Isn’t it?
Mr. Smart – I wish I could say that. See, this MLI is
like a holy book. Every time you read it, you get a new
perspective, or a new interpretation in technical terms. It
is not that all the countries subscribe to one treaty, there
are multiple options to choose from.
Mr. A – Options?
Mr. Smart – Let me explain. Imagine a dinner party which
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serves a lavish buffet. Not every guest is expected to talk
to or sit with everyone. Only if there is mutual consent
between two or more guests may they sit together. Even
when they are sitting together, not all of them are expected
to eat the same food. Everyone can pick their choices
and only by mutual consent can they eat the same food
together.
The same is true with MLI. You have various options on
the menu. Whenever a country notifies that MLI should
be applied to its treaty with another country, it is only if the
other country reciprocates equivocally would their treaty
be read with MLI (sit together). Similarly, even when
the countries have decided that the treaty position will
change, they still have options to not change all clauses
and selectively they can choose and pick their options
(eat together the same food).
Mr. A – Ok, that sounds delicious. What kind of options
the countries have in case of such transaction of shares
having underlying immovable property in another country?
Mr. Smart – You really want to understand that! This will
take some time.
Mr. A – I am all ears. Go on.
Mr. Smart – So any of the two countries who are MLI
signatories have two broad options to choose from. Either
to be governed by Article 9(1) or by Article 9(4). While
article 9(4) prescribes the period threshold at a standard
50%, Article 9(1) allows countries to decide the relevant
threshold or even usage of more general terms such
as ‘the principal part’, ‘the greater part’, ‘mainly’, ‘wholly’,
‘principally’, ‘primarily’, etc.
Further, Article 9(1) provides a choice for inclusion /
exclusion of the comparable interest condition [vide para
6(c)], whereas Article 9(4) makes comparable interest an
integral and inseparable part of it. A country can select
Article 9(4) or Article 9(1), but both cannot exist at the
same time as they are alternatives to each other.
The Articles read as follows:
Article 9(1)
‘Provisions of a Covered Tax Agreement providing that
gains derived by a resident of a Contracting Jurisdiction
from the alienation of shares or other rights of participation
in an entity may be taxed in the other Contracting
Jurisdiction provided that these shares or rights derived
more than a certain part of their value from immovable
property (real property) situated in that other Contracting
Jurisdiction (or provided that more than a certain part
of the property of the entity consists of such immovable
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property (real property):
a. shall apply if the relevant value threshold is met at any
time during the 365 days preceding the alienation; and
b. shall apply to shares or comparable interests, such as
interests in a partnership or trust (to the extent that such
shares or interests are not already covered) in addition to
any shares or rights already covered by the provisions.’
Article 9(4)
‘For purposes of a Covered Tax Agreement, gains
derived by a resident of a Contracting Jurisdiction from
the alienation of shares or comparable interests, such
as interests in a partnership or trust, may be taxed in
the other Contracting Jurisdiction if, at any time during
the 365 days preceding the alienation these shares or
comparable interests derived more than 50 per cent
of their value directly or indirectly from immovable
property (real property) situated in that other Contracting
Jurisdiction.’

the other country, even then Article 9(4) applies – as the
countries have already agreed to apply it as per point No.
1 above. But in such a case, the wording of Article 9(4)
would supersede the existing provisions of the Covered
Tax Agreement to the extent it is incompatible with the
present text of the Agreement. Thus, for example, if the
Covered Tax Agreement at present cites a period threshold
of only 60 days, as both countries have accepted to apply
article 9(4), but not notified the same provision, the 365day threshold will supersede the 60-day threshold.
5. Now, consider a situation where the countries notify that
they do not want to apply the more flexible options under
Article 9(1) to their treaties; and have also chosen not to
apply the provision as per Article 9(4) – then in such a
case there will be no change at all in their treaty language
due to the provisions of Article 9 of the MLI. [Article 9(6)
(a)] In essence, the anti-tax avoidance tests would not be
part of the treaty.

Mr. A – So only two options to choose from. That is not
so complex.
Mr. Smart – You jumped the gun. I wish it was that simple.
A country may reserve the right for provisions of the MLI
to not apply to its tax treaties in their entirety or a subset
of its tax treaties, i.e., it may choose not to have dinner
with all or a select group of other guests. Further, once the
countries have chosen to be governed by Article 9, both
the countries may decide on the following options:

6. Even where a country has chosen to apply Article 9(1),
it can make a choice of applying only one of the anti-tax
avoidance mechanisms, i.e., either the time threshold test
or the comparable interest condition; or both. [Para 9(6)(b)
to (e)] The other country can also make a similar choice
and only the matching choices will get implemented. Thus,
where a country chooses to apply both mechanisms, but
the other country chooses to apply only the time threshold
test, then only the time threshold test gets matched.

1. Where both countries choose to apply the 365day period threshold coupled with value threshold at a
standard 50% under Article 9(4), then in such a case
the more flexible option for anti-tax avoidance tests under
Article 9(1) would not apply. [Article 9(8)]

7. To the extent the choices made in respect of either or
both of the mechanisms matches between both countries,
the countries next need to specify which provision under
their Covered Tax Agreement stands modified. [Article
9(7)] If the provision specified by both countries does not
match, then the treaty language stands unchanged. Thus,
even after choices have been made as per Article 9(6),
such choices would apply only if the same provisions are
earmarked by both countries for applying the changes.

2. However, even after choosing to apply Article 9(4) as
above, a country may choose not to apply Article 9(4) to
treaties with certain select countries. [Article 9(6)(f)] In that
case, nothing changes for treaties with these countries
and the treaty reads as it was pre-MLI.
3. Where no such reservation is made as per the above
option, Article 9(4) applies. However, the countries need
to choose which exact provision does Article 9(4) apply
to in their existing Covered Tax Agreements. [Article 9(8)]
If the other country also cites the same provision, then
the language of the existing provision between treaties of
both countries changes as per Article 9(4).
4. In the case where the same provision is not notified by
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So, as I said earlier, it is like even if the countries decide
to sit at one dinner table, they can still reserve their right
to not eat certain food items from the menu.
Mr. A – Gosh! That’s one dinner party I don’t want to be
invited to. That’s too much to take in one day. As many of
my friends the world over have properties in India, can
you send me a note on the application of Article 9 with
respect to India?
Mr. Smart – Sure, will do that. Have a nice day.
Mr. A – You, too, and keep reading ‘Multi-Level Inception’
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(MLI). It’s really as thrilling and confusing as any of
Christopher Nolan’s movies and in the end all people may
have their own different opinions!
Mr. Smart – Ha, ha! Yes, it is!
2. Article 9 in the Indian context
As can be seen from the above write-up, Article 9 has
various permutations and combinations spelt out to deal
with the tax avoidance schemes it seeks to target. Their
relevance with respect to Indian treaties is as under:
* India has opted to apply Article 9(4). So where
other Contracting Jurisdictions have also made such a
notification, Article 9(4) will apply.
* In treaties, where a provision similar to Article 9(1)
is already present, India has opted for application of
Article 9(1).
* The Indian position as on 30th March, 2021 has
been tabulated for ease of reference. Please do
check the updated position while applying the same in
practice. Currently, India has DTAAs with 95 countries /
territories and their position post-MLI is as under:
Conditions

Countries covered

No. of
countries

No change in the existing provision of the treaty due to MLI

Conditions
[Continued]

– which
have similar
provision
to Article
13(4) – either
replaced or
supersede
the existing
provision

5

Treaties
where
Article 9(1)
applied (both
comparable
interest and
testing period
applied)

Australia, Netherlands

2

Treaties
where only
comparable
interest
condition
applied from
Article 9(1)

Belgium

1

Countries
which have
no CTA with
India

China, Germany, Hong Kong,
Mauritius, Oman, Switzerland

6

Not yet
deposited
ratified MLI
instruments

Where both
the CJs
didn’t agree
upon the
application of
the provision
either by
reservation
or by
notification

Albania, Austria, Cyprus, Czech
Republic, Finland, Georgia, Greece,
Hungary, Iceland, Jordan, Latvia,
Lithuania, Luxembourg, Malaysia,
Norway, Qatar, Saudi Arabia,
Singapore, South Korea, Sweden,
United Arab Emirates, United Kingdom

22

Total

Treaties whose conditions of MLI are provisional

18

Armenia, Bulgaria, Columbia, Fiji,
Italy, Kenya, Kuwait, Macedonia,
Mexico, Morocco, Romania, South
Africa, Spain, Turkey

14

95

3. Applicability to transactions
Finally, what are the points to be taken care of by a
Chartered Accountant while reviewing the application of
Article 9 of the MLI to specific transactions? These are
as under:

Existing provision changed due to MLI
Croatia, Denmark, Estonia, France,
Indonesia, Ireland, Israel, Kazakhstan,
New Zealand, Poland, Portuguese
Republic, Serbia, Slovak Republic,

Slovenia, Ukraine, Oriental Republic
of Uruguay

Canada, Japan, Malta, Russia, UAR
(Egypt)

29

Treaties
where Article
9(4) is
applied

No. of
countries

Treaties
where
Article 9(4)
is applied –
which don’t
have similar
provision to
Article 13(4)
– additional
provision
added

Bangladesh, Belarus, Bhutan,
Botswana, Brazil, Ethiopia,
Kyrgyz Republic, Libya, Mongolia,
Montenegro, Mozambique, Myanmar,
Namibia, Nepal, Philippines, Sri
Lanka, Sudan, Syrian Arab Republic,
Taipei, Tajikistan, Tanzania, Thailand,
Trinidad and Tobago, Turkmenistan,
Uganda, USA, Uzbekistan, Vietnam,
Zambia

Countries not
signatories
to MLI

Countries covered

16

a. Review of transaction – Check whether foreign
company’s shares derive value from Indian immovable
property? If yes, then the transaction falls in the scope of
this Article.
b. Review of respective DTAA – Check whether India’s
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DTAA with country of residence has various thresholds for
attribution of taxation rights of such shares in India. If yes,
whether the transaction meets the threshold?
c. Review of MLI – Check whether the country of
residence has notified the application of Article 9. If yes,
then apply the provisions as per the matching principle
explained above. Synthesised text2, if available, could be
used for ease of interpretation.

but also leading to complexity when applying the provision.
4) MLI’s position qua India indicates that most Contracting
Jurisdictions have opted out of this Article, thereby
choosing to stick to the existing position.
5) A Chartered Accountant while issuing a certificate u/s
195 on the payment made by a buyer, needs to consider
the Act, DTAA and MLI in combination before considering
the final tax liability.

4. Authors’ remarks
1) A country-specific example (that of Australia) has
been taken here to make the article practical and easy
to understand. Specific country positions need to be
understood for in-depth analysis.
2) Definition ambiguity: Immovable property is not defined
by the DTAA and by MLI only additional description
provided as real property; therefore, one needs to see
the definition of immovable property / real property from
domestic law.
3) Article 9(6) has given various combinations of
reservations to the countries, thereby providing flexibility

CONCLUSION
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As can be seen from the above, applying a simple antitax avoidance measure like Article 9 of the MLI becomes
complex when it is sought to be made at one go through
the MLI. A professional applying the provisions must bear
in mind the intricacies and read the treaty correctly before
going ahead with a transaction which involves Article 9 of
the MLI.

2 https://incometaxindia.gov.in/Pages/international-taxation/dtaa.aspx - select
DTAA Type as Synthesised text
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UNFAIRNESS AND THE INDIAN TAX SYSTEM
K.K. CHYTHANYA

Advocate

VIPUL KAMATH

Chartered Accountant

In a conflict between law and equity, it is the law
which prevails as per the Latin maxim dura lex sed
lex, meaning ‘the law is hard, but it is the law’. Equity
can only supplement law, it cannot supplant or override it.
However, in CIT vs. J.H. Gotla (1985) 156 ITR 323 SC,
it is held that an attempt should be made to see whether
these two can meet. In the realm of taxes, the tax
collector always has an upper hand. When this upper
hand is used to convey ‘heads I win, tails you lose’,
the taxpayer has to suffer this one-upmanship till all
taxpayers collectively voice their grievance loud and
clear and the same is heard and acted upon. In this
article, the authors would be throwing light on certain
unfair provisions of the Income-tax Act.
Case 1: Differential valuation in Rule 11UA for
unquoted equity shares, section 56(2)(x)(c) vs.
section 56(2)(viib); section 56(2)(x)(c) read with Rule
11UA(1)(c)(b)
Section 56(2)(x)(c) provides for taxation under ‘income
from other sources’ (IFOS), where a person receives, in
any previous year, any property, other than immovable
property, without consideration or for inadequate
consideration. ‘Property’, as per Explanation to section
56(2)(x) read with Explanation (d) to section 56(2)(vii),
includes ‘shares and securities’.
Section 56(2)(x)(c)(A) provides that where a person
receives any property, other than immovable property
without consideration, the aggregate Fair Market Value
(FMV) of which exceeds Rs. 50,000, the aggregate FMV
of such property shall be chargeable to tax as IFOS.
Section 56(2)(x)(c)(B) provides that where a person
receives any property, other than immovable property,
for consideration which is less than the aggregate FMV
of the property by an amount exceeding Rs. 50,000,
the aggregate FMV of such property as exceeds such
consideration shall be chargeable to tax.
The FMV of a property, as per the Explanation to section
56(2)(x) read with Explanation (b) to section 56(2)
20

(vii) means the value determined in accordance with a
prescribed method.
Rule 11UA(1)(c)(b) provides for determination of FMV of
unquoted equity shares. Under this Rule, the book value
of all the assets (other than jewellery, artistic work, shares,
securities and immovable property) in the balance sheet is
taken into consideration. In case of the assets mentioned
within brackets, the following values are considered:
a) Jewellery and artistic work – Price which it would
fetch if sold in the open market (OMV) on the basis of a
valuation report obtained from a registered valuer;
b) Shares and securities – FMV as determined under
Rule 11UA;
c) Immovable property – Stamp Duty Value (SDV)
adopted or assessed or assessable by any authority of
the Government.

SECTION 56(2)(viib) READ WITH RULE
11UA(2)(a)
Section 56(2)(viib) provides for taxation of excess of
aggregate consideration received by certain companies
from residents over the FMV of shares issued by it, when
such consideration exceeds the face value of such shares
[angel tax].
Explanation (a) to the said section provides that the FMV
of shares shall be a value that is the higher of the value
a) As determined in accordance with the prescribed
method; or
b) As substantiated by the company to the satisfaction of
the Assessing Officer based on the value of its assets,
including intangible assets.
Rule 11UA(2)(a) provides for the manner of computation
of the FMV on the basis of the book value of assets less
the book value of liabilities.

DISPARITY BETWEEN RULES 11UA(1)(c)
(b) AND 11UA(2)(a)
Section 56(2)(x)(c) deals with taxability in case of receipt
of movable property for no consideration or inadequate
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consideration. Thus, the higher the FMV of the property,
the higher would be the income taxable u/s 56(2)(x).
Hence, Rule 11UA(1)(c)(b) takes into consideration the
book value, or the OMV or FMV or SDV, depending on the
nature of the asset.

tangible or intangible) located in India if, on the specified
date, the value of such assets
a) Exceeds Rs. 10 crores; and
b) Represents at least 50% of the value of all the assets
owned by the company or entity, as the case may be.

Section 56(2)(viib) brings to tax the delta between the
actual consideration received for issue of shares and
the FMV. Therefore, the lower the FMV, the higher would
be the delta and hence the higher would be the income
taxable under the said section. Rule 11UA(2) provides for
the determination of the FMV on the basis of the book
value of assets and liabilities irrespective of the nature of
the same.

Explanation 6(b) to section 9(1)(i) provides that the value
of an asset shall be its FMV on the specified date without
reduction of liabilities, if any, determined in the manner as
prescribed.

One may note the disparity between the two Rules in
the valuation of unquoted shares. Valuation for section
56(2)(x)(c) adopts FMV or OMV, so that higher income
is charged to tax thereunder. Valuation for section 56(2)
(viib) adopts only book value so that a higher delta would
emerge to recover higher angel tax.
The levy of angel tax is itself arbitrary, because such tax
is levied even if the share issue has passed the trinity
of tests, i.e., genuineness, identity and creditworthiness
of section 68. No Government can invite investment
as it wields this nasty weapon of angel tax. Adding
salt to the wound, the NAV of unlisted equity shares is
determined by insisting on adopting the book value of the
assets irrespective of their real worth.
It is time the Government takes a bold move and
drops section 56(2)(viib). Any mischief which the
Government seeks to remedy may be addressed by
more efficiently exercising the powers under sections
68 to 69C. In the meanwhile, the aforesaid disparity in the
valuation should be immediately removed by executive
action.
Case 2: Indirect transfer – Rule 11UB(8)
Explanation 5 to section 9(1)(i) provides that an asset or
a capital asset being any share or interest in a company
or entity registered or incorporated outside India shall be
deemed to be, and shall always be deemed to have been,
situated in India if the share or interest derives, directly or
indirectly, its value substantially from the assets located in
India (underlying asset).
Explanation 6(a) to section 9(1)(i) provides that the share
or interest, referred to in Explanation 5, shall be deemed
to derive its value substantially from the assets (whether
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

Rule 11UB provides the manner of determination of the
FMV of an asset for the purposes of section 9(1)(i). Subrules (1) to (4) of Rule 11UB provide for the valuation
of an asset located in India, being a share of an Indian
company or interest in a partnership firm or association
of persons.
Rule 11UB(8) provides that for determining the FMV
of any asset located in India, being a share of an
Indian company or interest in a partnership firm or
association of persons, all the assets and business
operations of the said company or partnership firm
or association of persons are taken into account
irrespective of whether the assets or business operations
are located in India or outside India. Thus, even though
some assets or business operations are not located in
India, their value would be taken into account, thereby
resulting in a higher FMV of the underlying asset in India
and hence a higher chance of attracting Explanation 5 to
section 9(1)(i).
This is contrary to the scheme of section 9(1)(i) read with
Explanation 5 which seeks to tax income from indirect
transfer of underlying assets in India. Explanation 5
codifies the economic concept of location of the asset.
Such being the case, Rule 11UB(8) which mandates
valuation of the Indian asset ignoring the downstream
overseas investments by the Indian entity, is ultra vires
of Explanation 5. It offends the very economic concept
embedded in Explanation 5.
Take the case of a foreign company [FC], holding shares
in an investment company in India [IC] which has stepdown operating subsidiaries located outside India [SOS].
It is necessary to determine the situs of the shares of the
FC in terms of Explanation 5.
Applying Explanation 6, the value of the shares of IC
needs to be determined to see whether the same would
exceed Rs. 10 crores and whether its proportion in the
21
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total assets of FC exceeds 50%.
Shares in FC derive their value not only from assets in
India [shares of IC] but also from assets outside India
[shares of the SOS]. However, Rule 11UB(8) mandates
that while valuing the shares of the IC, the value of the
shares of the SOS cannot be excluded. It seeks to ignore
the fact that the shares of IC directly derive their value
from the shares of the SOS, and thus the shares of FC
indirectly derive their value from the shares of the SOS.
This is unfair inasmuch as it goes beyond the scope of
Explanation 5 and seeks to tax gains which have no
economic nexus with India.
This is a classic case of executive overreach. By

tweaking the rule, it is sought to bring to tax the
gains which may have no nexus with India, whether
territorial or economic. It is beyond the jurisdiction of the
taxman to levy tax on gains on the transfer of the shares
of a foreign company which derive their value indirectly
from the assets located outside India.
Taxation of indirect transfer invariably results in double
taxation. Mitigation of such double taxation is subject to
the niceties associated with complex FTC rules. Such
being the case, it is unfortunate that the scope of taxation
of indirect transfer is extended by executive overreach.
Before this unfair and illegal action is challenged, it
would be good for the Government to suo motu recall
the same.

DO YOU SEE UNFAIRNESS AROUND YOU?
WRITE ABOUT IT IN THE BCA JOURNAL!
There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti-tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman.
Sounds familiar right?
We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax,
international tax, GST, FEMA or such related topics.
Word limit: 1200 words
Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.
Email your contributions to: journal@bcasonline.org
All contributions are subject to review by the Editorial Board.
Have questions: Speak to the Knowledge Manager at 022-61377600
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AUDIT: BUILDING PUBLIC TRUST
KAUSHAL KISHORE

Chartered Accountant

The spotlight has been sharply focused in the recent
past on corporate failures and consequential loss of
public trust. Various regulators and authorities, such as
the Ministry of Corporate Affairs, the National Financial
Reporting Authority, the Reserve Bank of India, SEBI’s
Committee on Corporate Governance and Committees
of the Institute of Chartered Accountants of India, have
advised several measures with a clear focus on enhancing
audit quality and improving the standards of corporate
governance. In that context, this article traces various
enablers relevant to audit quality.

For creating trust, there is a need to educate the
stakeholders, too. Some of the initiatives that may help
bridge the gap include: (i) review of framework by the ICAI
and mandatory inclusion of elements of technology and
periodic forensic reviews, and auditors’ reporting thereon,
(ii) disclosure of Audit Quality Indicators of an audit firm,
(iii) a wider message that not every ‘business failure’
means that there was an ‘audit failure’, and (iv) an active
platform between ICAI / auditors and various regulators to
provide clarity in case of large-scale conflicts.

Audit framework and bridging the expectation gap on
the role of an auditor
It is important to articulate what stakeholders should
legitimately expect from the audit profession. This
should be translated into an appropriate audit framework:
should auditors merely opine in a limited manner on
management’s financial statements, or should they go
further and, if so, how far and which way? This will allow a
course to be charted where the audit profession becomes
a part of the national solution. It can contribute to fixing,
maintaining and raising the standards of audit quality, as
necessary, rather than being stigmatised as ‘guilty until
proven innocent’.

Enhanced role and accountability of audit committee
An audit committee, as a representative of the wider
group of stakeholders, and not the management, is
the client of the auditor. The audit committee should
lead discussions around capability evaluation and,
accordingly, decide on the appointment of auditors. In
order to ensure transparency, disclosures to stakeholders
may include detailed criteria for evaluation, selection and
competitive analysis. The audit committee should monitor
the auditor’s performance to ensure that auditors maintain
professional scepticism, challenge management and
deliver high quality audits. The audit committee should
affirmatively confirm to the board periodically that the
audit is adequately resourced, independent to undertake
a quality audit, with commensurate fees.

The environment in which public company audits
are conducted has changed drastically for several
reasons, including increased business complexities,
use of technology and intricate local and global
regulations. However, the primary objective of an
audit has remained the same over time, i.e., to provide
stakeholders with a reasonable, though not absolute,
assurance that the financial statements prepared by
the management are fairly presented. The current audit
framework continues to be based on the concept of
watchdog and not bloodhound. However, the auditors’
responsibilities are continuously increasing and the
expectation gap continues to remain unaddressed in
terms of setting up or awareness of standards, and a level
of audit outcome that is understood and acceptable to all
concerned.

Capacity-building and encouraging creation of large
audit firms
There is a strong need to develop a forward-looking
approach towards the growth of the audit profession in
India. There is a need for larger and consolidated audit
firms, with adequate skills, capacity, size and reach to
deal with large corporations and conglomerates. The
current capacity of audit firms in India is fragmented,
with individual practitioners making the bulk and a
minuscule number of large firms. It is important to
encourage consolidation of the existing landscape of
small and medium-sized firms. The current business /
economic scenario and rapidly evolving technology in
the country demand multiple skillsets for any business or
regulatory propositions. Audit is not restricted to simple
accounting and certainly needs support from specialised

ASSESS THE ECOSYSTEM
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professionals skilled in the fields of law, taxation,
information technology, forensics, cyber security and
secretarial services. Given the environment, there is a
strong need to encourage networking and consolidation.
Multi-disciplinary firms, as already acknowledged by the
Companies Act, 2013, will contribute immensely in this
direction. Clarity of networking regulations for chartered
accountants, including with overseas accounting
firms,
Alignwould also help in achieving this objective. ment
Centre of Excellence for Audit Quality
The creation of a Centre of Excellence for Audit Quality,
with an objective to develop standards and parameters
of audit quality, technology, tools, consistency of
methodology and training to teach the highest levels of
professional scepticism, would help in creating awareness
and enhancing skills. The main objectives of the Centre
could be to:
 encourage and support capacity-building
 create opportunities to network and share best practices
and views among firms
 enhance audit quality through use of technology,
especially to provide better insights to stakeholders
 knowledge dissemination to professionals on key
matters
 contribute to harness talent and build relevant skills
 drive inclusive and balanced growth across the country
 enhance excellence in the audit profession.
Use of tools and technology in audits
The situation created by Covid-19 has established that
technology can play a crucial role in any audit. The
audit profession needs to evolve and respond to similar
challenges by upskilling and adopting technology / tools
and artificial intelligence in the audit process. Data &
Analytics may play a significant role in achieving a higher
satisfaction level in audits. In the current situation, even
virtual audits may be as effective as traditional techniques.
No doubt one has to be cautious, as would be the case in
any technology-driven process. This also requires a shift
in mindset to adopt technology and facilitate the process
through extensive training programmes for practitioners.
There are two essential components for adopting
technology in the audit process, viz., a Smart Audit Platform
and a Data Analytics Tool. A Smart Audit Platform contains
(i) an audit workflow; (ii) audit methodology, based on the
regulatory framework; and (iii) document management
system. A Data Analytics Tool helps in moving away from
a limited sample testing to covering a larger population
in many fields. Overall, this approach supports data
24

extraction using scripts; smart analytics using the Tool;
and exception reporting using visualisation techniques
which helps assessing the existence / effectiveness
of controls. To make it a success, we require a multidisciplinary approach to invest in resources and related
technology.
Auditor’s independence and conflict management
It is always presumed that any large-scale audit failure
is due to the lack of independence of the auditors.
While this may be true in certain cases, there may be a
strong perception in many others. The existing statutory
restrictions, comparable with international standards, are
well established in this area. The new Code of Ethics
issued by the ICAI is aligned to the International Code
of Ethics issued by the IESBA. These, along with selfregulated safeguards exercised by auditors, monitoring
by audit committees and enhanced disclosures required
by SEBI should generally suffice to ensure independence.
Certain reforms and a strong monitoring mechanism to
implement them would help in enhancing governance.
For example, SEC requires every non-audit relationship
with an audit client to be pre-approved by the audit
committee. Further, instead of varying interpretations
by stakeholders and regulators, clarity from the MCA on
terms like Management Services would be appropriate.
Any ambiguities in this area may be clarified by the ICAI
through the Code of Ethics and Networking Guidelines.
Certain regulators globally (such as PCAOB and SEC in
the USA) have a process of regular interaction with the
auditors / corporates. They do provide an opportunity to the
auditors and corporates to objectively consult and provide
guidance / solutions in case of issues of independence
and professional conflicts. This consultative process is not
only efficient and objective, it also creates an atmosphere
of trust between the auditors and the regulators. It would
be fruitful to have a similar arrangement here, instead of
creating conflicting interpretations and prolonged legal
resolution.
Strengthening whistle-blower mechanism
A strong whistle-blower mechanism with strong legal
protection goes a long way in keeping a check on potential
unethical and corrupt practices. Several corporate frauds
have been unearthed based on a good whistle-blower
mechanism.
Increasing the role, responsibility, independence and
accountability of internal auditors
An internal audit function provides much needed
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assurance on the effectiveness and reliability of internal
controls and governance in any company. The internal
audit team is uniquely positioned to provide early warning
signals of impending failures. The recent reinstatement in
CARO requiring an auditor to evaluate the internal audit
system of a company is a step in the right direction. Audit
committees should be responsible to ensure that the
function is robust, independent and adequately resourced,
with the scope of the work sufficient to provide the desired
level of assurance. Internal auditors’ scope should move
away from a transactional approach to substantive
matters like design and operating effectiveness of critical
controls.

DEEP DIVE IN CRITICAL AREAS
Recent experiences indicate certain critical aspects that
require a deep dive and critical evaluation by the auditors.
There is no alternative to the diligence and continuous
scepticism of an auditor. An auditor is expected to consider
and evaluate the economic substance of transactions
while carrying out an audit.
Accountability and extent of reliance placed on others
and management representations
While discharging their duties, auditors must critically
evaluate the extent of reliance they intend to place on
various elements, e.g., Regulatory Oversight (such as
inspections carried out by Banking or Market Regulators),
Specialists (such as Valuation or Information Technology
Experts), Joint and Component auditors, Credit Rating
agencies and Internal Auditors. Auditors are obligated
to assess and critically evaluate such evidence before
placing reliance on them.
Further, while a written representation from the
management may provide audit evidence, it may not
be ‘sufficient appropriate audit evidence’ on its own.
Unwillingness to provide underlying evidence, replaced
by a management representation, may be treated as a
red flag and auditors would need to exercise scepticism
in such cases. Accordingly, auditors must evaluate
a management representation critically and obtain
sufficient and appropriate underlying evidence. While
ICAI’s existing guidance deals with the matter, ICAI may
consider issuing case studies to clarify situations and
showcase that accepting a management representation
is not an alternative to appropriate audit procedures.
Related party transactions
It is the responsibility of a company’s management
to identify and ensure an appropriate mechanism for
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related party transactions. However, this has been a
matter of concern and governance in many ways. There
are enhanced reporting requirements in the recently
amended CARO also, which support an objective and
deeper evaluation of related party transactions.
In this context, there have been instances of (i) incorrect
/ incomplete identification of related parties, (ii) lack of
economic substance in related party transactions, and
(iii) consequent inadequate or lopsided disclosures.
Irrespective of these anomalies, such transactions may
meet the regulatory and disclosure requirements.
Audit committees and auditors are well equipped to
address the root cause. For example, (i) auditors have
an obligation to exercise a high degree of scepticism and
challenge the management on the economic substance of
a related party transaction; (ii) auditors of a component in
a group must have visibility of transactions with the group
companies; (iii) the audit committees should affirmatively
confirm to the Board on identification and adequate
evaluation of such transactions; and (iv) related party
transactions should mandatorily be included in the scope
covered by internal auditors’ review.
Going concern
The appropriateness of going concern assumption in any
audit is a fundamental principle. This forms the foundation
for any stakeholder to place reliance on a company before
making any decisions. There is a responsibility on a
company’s management to assess its position and on the
auditors to challenge and obtain appropriate evidence to
support the same. There have been instances where the
auditors failed to assess and report such situations and
companies failed soon thereafter. This may be attributable
to several reasons, including lack of transparency, or
inadequate skills to assess. Specific situations like
Covid-19 continue to pose additional challenges, creating
responsibility on the auditors to maintain an appropriate
level of scepticism.
There are certain measures that may help address these
concerns, e.g., (i) auditors are supposed to challenge
management assumptions of future projections, to
avoid fatal errors and consequent sudden downfall of a
company; (ii) in case auditors do not have expertise to
validate future assumptions, sector experts, as specialists
in audit process, must be involved to address the issue;
and (iii) composition and skills of independent directors
and the audit committee to understand the business and
challenge management.
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All this would involve a cost and skill-set worth investing
in.
Third party complaints / whistle-blow mechanism
While the prime responsibility of addressing whistleblower complaints is of the management, for auditors
such complaints may lead to additional information,
critical to assess any assertion in the financial statement
audit. Even if such complaints are anonymous, it would
not be wise for an auditor to ignore them without logical
conclusions. The recent amendment in CARO, requiring
an auditor to consider whistle-blow complaints, is a step
in the right direction.
Documentation of audit evidence
While appropriate audit diligence is essential, an
auditor’s work cannot be demonstrated without adequate
documentation of evidence. Each audit essentially requires
a logical sequence of work papers, demonstrating the work
carried out at each stage of an audit. These may primarily
include audit eligibility / independence requirements,
acceptance of audit engagement, adequacy of planning
and timing of proposed audit steps, team composition and
appropriate delegation of work according to skills, control
and substantive testing procedures to obtain sufficient /
appropriate evidence, evaluation of work of any experts
or component auditors involved, legal consultations,
recording of audit observations and their resolutions,
communications with those charged with governance,
minutes of meetings with management, engagement with
quality control review steps, supervisory controls including
accountability and review of work done, management
confirmations / representations and final opinion.
The framework clearly recognises that ‘if the work has
not been documented, it has not been done’. At the same
time, excessive expectation, focusing merely on audit
documentation, could have an adverse effect where
auditors may focus more on gathering documentary
evidence than exercising professional scepticism given
the limited time available. A balanced approach in this
regard is necessary.

ENABLERS, CONDUCIVE ENVIRONMENT
AND ROLE OF REGULATORS
A constructive role of a regulator, with the focus on
remediation instead of disproportionate punishment

and prolonged litigation, is important. The regulatory
regime should provide greater confidence through effective
policy measures. The recent move to decriminalise certain
offences will help create the basis for consultation and
a compromise and settlement approach. In a profession
with scattered capacity, undertaking rapid investigation
and constructive resolution, including commensurate
punitive measures and remediation, will encourage audit
quality. Certainly, there is a need to distinguish between
criminality and professional negligence. In addition, clarity
on the role, jurisdiction and multiplicity of regulators needs
re-evaluation.
There have been significant efforts by the Government
in the past few years to assess the adequacy of the
current Regulatory Framework and clarify overlaps or
areas of needed coordination among the regulators. A
few such examples are (i) Recommendation by the MCA’s
Committee of Experts, pursuant to the Supreme Court’s
order; (ii) Consultation Paper by the MCA to look at critical
areas relating to auditors and auditor independence;
and (iii) Formation of the National Financial Reporting
Authority (NFRA) as a new audit regulator. These
activities demonstrate much-needed regulatory attention.
There is a need to implement some of the measures
recommended and that have been awaited since long.
In substance, a few initiatives will help establish trust
between the regulators and the auditors, e.g., (i) a
balanced approach towards time-bound penal action
proportionate to the offence and / or negotiated settlements
so that deterrence may be accomplished with minimal
disruption; (ii) coordination amongst various regulators
governing the auditors to provide uniform guidance and
to avoid multiplicity and overlap; (iii) implementation of
well-deliberated recommendations of committees formed
in the past; and (iv) time-bound clarity and guidance on
matters of interpretation or conflicts.
While there are no alternatives to the professional
scepticism and diligence of an auditor to ensure audit
quality, an overall ecosystem and a constructive
role of the regulators are essential enablers in that
direction.
(The views expressed here are the personal views of the
author)

The attitude of gratitude is the highest yoga
— Yogi Bhajan
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TRIBUNAL NEWS
Starting this month, Part B - Unreported Decisions has been discontinued. Instead, Tribunal News is now divided
into two parts only. Part A will carry Domestic Tax decisions and Part B (erstwhile Part C), will carry International Tax
decisions. We are indebted to the authors who contributed to Unreported Decisions, over the years. A special mention
is a must for Shri Jagdish D. Shah, who has been a contributor for over 35 years. – Editor

PART A

I DOMESTIC TAXATION
JAGDISH PUNJABI

I PRACHI PAREKH

Chartered Accountants
DEVENDRA JAIN

Advocate
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Nariender Kumar vs. ITO
TS-298-ITAT-2021 (Del)
A.Y.: 2014-15; Date of order: 12th April, 2021
Section 56(2)(viii) r.w.s. 57(iv)

Income from Other Sources – Interest on enhanced
compensation for acquisition of agricultural land
is a capital receipt not chargeable to tax u/s 56(2)
(viii) r.w.s. 57(iv)

FACTS
The assessee filed his return of income for A.Y. 2014-15
declaring a total income of Rs. 12,250 and agricultural
income of Rs. 3,50,000. During the previous year relevant
to the assessment year under consideration, he had
received Rs. 1.42 crores as enhanced compensation
on land acquisition which included compensation of Rs.
56.90 lakhs and interest of Rs. 85.32 lakhs. The A.O.
made an addition of Rs. 42.66 lakhs being 50% of interest
of Rs. 85.32 lakhs u/s 56(2)(viii) r.w.s. 57(iv).
Aggrieved, the assessee preferred an appeal to the CIT(A)
who confirmed the action of the A.O. The assessee then
preferred an appeal to the Tribunal.

HELD
The capital receipt, unless specifically taxable u/s 45
under the head Capital Gains, in principle is outside the
scope of income chargeable to tax and cannot be taxed
as income unless it is in the nature of revenue receipt
or is specifically brought within the ambit of income by
way of a specific provision of the Act. Interest received
on compensation to the assessee is nothing but a capital
receipt.
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The Tribunal observed that:
(i) The CIT(A) has not given a finding as to why the A.O.
is justified in making the addition;
(ii) The Apex Court in Union of India vs. Hari Singh (Civil
Appeal No. 15041/2017, order dated 15th September,
2017) has held that on agricultural land no tax is payable
when the compensation / enhanced compensation is
received by the assessee;
(iii) The assessee received compensation in respect of
his agricultural land which was acquired by the State
Government;
(iv) The ratio of the decision of the Apex Court in the
case of Hari Singh (Supra) is applicable to the present
case.
The Tribunal held the addition to be against the law.
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Spotlight Vanijya Ltd. vs. PCIT
TS-310-ITAT-2021 (Kol)
A.Y.: 2015-16; Date of order: 9th April, 2021
Sections 143(3), 263

Limited Scrutiny – Revision – Order passed in a
limited scrutiny cannot be revised on an issue
which was not to be taken up in limited scrutiny
– Action of A.O. in not examining an issue which
was not to be taken up in limited scrutiny cannot
be termed as erroneous

FACTS
In the present case, for the assessment year under
consideration the assessee’s case was taken up for
limited scrutiny under CASS and a notice u/s 143(2) was
issued. Limited scrutiny was taken up for the following
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three reasons, viz.,
i) income from heads other than business / profession
mismatch;
ii) sales turnover mismatch;
iii) investments in unlisted equities.
The A.O., after going through the submissions of the
assessee, completed the assessment u/s 143(3),
assessing the total income of the assessee to be
Rs. 91,95,770 under normal provisions and Rs. 94,94,533
u/s 115JB.
Upon completion of the assessment, the PCIT issued
a show cause notice (SCN) u/s 263 wherein he
expressed his desire to interfere and revise the
assessment order passed by the A.O. on the ground
that a deduction of Rs. 10,02,198 has been claimed in
respect of flats in Mumbai for which rental income of only
Rs. 4,20,000 is offered under the head ‘Income from
House Property’ and a standard deduction of Rs. 1,80,000
has been claimed.
The assessee, in response to the SCN, objected to the
invocation of revisional jurisdiction on the ground that
insurance premium was not one of the three items on
which the case was selected for limited scrutiny. It was
further stated that the insurance premium for flats is only
Rs. 2,198 which has been added back while computing
income under the head ‘Profits & Gains of Business or
Profession’. The balance amount of Rs. 10,00,000 was
premium for Keyman Insurance policy which is allowable
as a deduction u/s 37. Consequently, the assessment
order was not erroneous or prejudicial to the interest of
the Revenue.
Aggrieved, the assessee preferred an appeal to the
Tribunal.

HELD
The A.O.’s action of not looking into the issue of insurance
premium (Keyman policy) cannot be termed as erroneous
as such omission is in consonance with the dictum of
CBDT on the subject, viz., CBDT Instruction No. 2/2014
dated 26th September, 2014, which directs the field
officers to confine their inquiries strictly to CASS reasons
and they were not permitted to make inquiries in respect
of issues for which a case was not selected for limited
scrutiny. Therefore, the order passed by the A.O. cannot
be termed as erroneous and prejudicial to the interest of
the Revenue and consequently the PCIT could not have
invoked revisional jurisdiction.
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The Tribunal held that the impugned action of the PCIT is
akin to doing indirectly what the A.O. could not have done
directly. It said the very initiation of jurisdiction by issuing
an SCN itself is bad in law and, therefore, quashed the
SCN issued by the PCIT. For this, the Tribunal relied upon
the decisions in
i) Sanjib Kumar Khemka [ITA No. 1361/Kol/2016, A.Y.
2011-12, order dated 2nd June, 2017]; and
ii) Chengmari Tea Co. Ltd. [ITA No. 812/Kol/2019, A.Y.
2014-15, order dated 31st January, 2020].
Consequently, all further actions / proceedings, including
the impugned order of the PCIT, were held to be non est
in the eyes of the law.
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Ace Steel Fab (P) Ltd. vs. DCIT
TS-311-ITAT-2021 (Del)
A.Y.: 2010-11; Date of order: 12th April, 2021
Section 271AAA

Penalty – Search case – Specified previous year
– Addition made by taking the average gross
profit rate cannot be considered to be assessee’s
undisclosed income for the purpose of imposition
of penalty u/s 271AAA

FACTS
In the course of a search operation u/s 132(1), the value
of stock inventory on that particular day was found to be
lower than the value of stock as per the books of accounts.
The A.O. concluded that the assessee made sales out of
the books. He called upon the assessee to show cause
why an addition of Rs. 15,53,119 be not made by taking
a gross profit rate of 4.6% on the difference of stock of
Rs. 3,13,12,889. In response, the assessee submitted
that the discrepancy in stock was only due to failure of
the accounting software. The A.O. did not accept this
contention and made an addition of Rs. 11,52,314. The
quantum appeal, filed by the assessee to the CIT(A), was
dismissed.
The A.O. imposed a penalty u/s 271AAA which was
confirmed by the CIT(A).
Aggrieved by the order of the CIT(A) confirming the
imposition of penalty u/s 271AAA, the assessee preferred
an appeal to the Tribunal.

HELD
The Tribunal noted that the question for its consideration
is whether an addition made by taking the average
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gross profit rate can be considered to be the assessee’s
undisclosed income for the purpose of imposition of
penalty u/s 271AAA.
Although the A.O. had not accepted the contention of
the assessee that the discrepancy in stock was due to
malfunctioning of the ERP software, the assessee had
demonstrated with evidence that due to malfunction of
the software the accounts could not be completed in time
and the assessee had had to approach the Company
Law Board with a petition to extend the date for adoption
of audited accounts. The petition of the assessee was
accepted and the offence was compounded. The Tribunal
held that the assessee had a reasonable explanation for
the discrepancy found in stock and due credence should
have been given to this explanation. It cannot be said that
the assessee had no explanation to offer regarding the
difference in stock. It also noted that penalty has been
imposed only on an ad hoc addition made based on
average gross profit rate and does not relate directly to
any undisclosed income unearthed during the course of
the search. In such a situation, penalty u/s 271AAA was
not sustainable, hence the Tribunal set aside the order
passed by the CIT(A) and deleted the impugned penalty.

19

ACIT vs. Mohan Prabhakar Bhide
ITA No. 1043/Mum/2019
A.Y.: 2015-16; Date of order: 3rd March, 2021
Section 54F

Capital gain – Investment in residential house –
The date relevant for determining the purchase of
property is the date on which full consideration is
paid and possession is taken

FACTS
The assessee filed his return of income claiming a
deduction of Rs. 2,38,30,244 u/s 54F. The A.O., in the
course of assessment proceedings, noted that the
assessee had advanced a sum of Rs. 1,00,00,000 for
purchase of new house property on 20th April, 2012,
whereas the sale agreement for five commercial properties
sold by the assessee was made in 2014 and 2015.
The A.O. held that the investment in question should have
been made within one year before the sale of property or
two years after the sale of property. Since this condition
was not satisfied, he disallowed the claim for deduction of
Rs. 2,38,30,244 made u/s 54F.
Aggrieved, the assessee preferred an appeal to the
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CIT(A) who noted that the date of agreement for purchase
of the new residential house was 22nd July, 2015 and the
assessee had taken possession of the new residential
house on 22nd July, 2015; both these dates were within two
years from the date of transfer. Relying on the decision in
CIT vs. Smt. Beena K. Jain [(1996) 217 ITR 363 (Bom)],
he allowed the appeal filed by the assessee.
Aggrieved, Revenue preferred an appeal to the Tribunal.

HELD
The Tribunal noted that the issue in appeal is squarely
covered by the decision of the Bombay High Court in
CIT vs. Smt. Beena K. Jain (Supra). The Tribunal held
that the date relevant for determining the purchase of
property is the date on which full consideration is paid and
possession is taken. It observed that there is no dispute
that this date is 22nd July, 2015 which falls within a period
of two years from the date on which the related property
was sold. However, the A.O. had proceeded to adopt the
date on which the initial payment of Rs. 1,00,00,000 was
made. The Tribunal held that the approach so adopted by
the A.O. was ex facie incorrect and contrary to the law laid
down by the jurisdictional High Court in the case of Beena
K. Jain (Supra).
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IBM (India) Pvt. Ltd. vs. Asst. CIT
[2020] 83 ITR(T) 24 (Bang-Trib)
A.Y.: 2013-14; Date of order: 31st July, 2020
Section 10AA

Evidence of data transmission and export of
software by an assessee outside India is not a
requirement to claim deduction u/s 10AA
RBI approval for bank account maintained outside
India not a requirement to be fulfilled to claim
deduction u/s 10AA
No requirement of maintaining separate books of
accounts for various STPI / SEZ units if the primary
books of accounts maintained by assessee are
sufficient to compute profits of various STPI / SEZ
units

FACTS
The assessee company was engaged in the
business of trading, leasing and financing of computer
hardware, maintenance of computer equipment
and export of software services to associated
enterprises. It filed its return of income after claiming
exemption u/s 10AA. However, the A.O. and the
Dispute Resolution Panel denied the said exemption
29
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on various grounds which inter alia included the
following:
a) There was no evidence of data transmission and export
of software by the assessee outside India.
b) The assessee had not obtained RBI approval for the
bank account maintained by it outside India with regard
to export earnings.
c) Unit-wise P&L account of assessee did not reflect true
and correct profits of its SEZ units.
Aggrieved by the above action, the assessee filed an
appeal before the ITAT.

HELD
With regard to the objection that there was no evidence
of data transmission and export of software by the
assessee outside India, the ITAT held that declaration
forms submitted before the Software Technology Park
of India (STPI) or Special Economic Zone authority
were sufficient evidence of data transmission / export
of software. Further, it was held that for the purpose
of claiming exemption u/s 10AA, such an objection did
not have any relevance. Accordingly, this objection was
rejected.
Another objection of the Revenue was that since the
assessee was crediting export proceeds in a foreign bank
account which was not approved by the RBI, therefore
exemption could not be granted. The ITAT held that
approval of the RBI was required only in order to claim
benefit of Explanation 2 to section 10A(3) according to
which export proceeds would be deemed to have been
received in India if the same were credited to such
RBI-approved foreign bank account within the
stipulated time. It was held that even though the
assessee cannot not avail exemption based on
Explanation 2 to section 10A(3), but it could not be denied
exemption under the main provision of section 10A(3)
which only requires the export proceeds to be brought
to India in convertible foreign exchange within the time
stipulated in the said section. Accordingly, if the export
proceeds were brought to India (even though from the
non-approved foreign bank account) within the stipulated
time period in convertible foreign exchange, then the
exemption as per the main provision of section 10A(3)
could not be denied.
As for the objection that the unit-wise profit & loss
account of the assessee did not reflect the true and
correct profits of its SEZ units and hence exemption
u/s 10AA could not be granted, the ITAT held that there
30

was no requirement of maintaining separate books
of accounts for various STPI / SEZ units if the primary
books of accounts maintained by the assessee are
sufficient to compute the profits of various STPI / SEZ
units. It was held that since Revenue had not disputed
the sale proceeds claimed by the assessee against each
STPI / SEZ unit, it could be said that bifurcations of profits
of various STPI / SEZ units as given by the assessee
were correct. Reliance was also placed on CBDT Circular
No. 01/2013 dated 17th January, 2013 which clarifies
that there is no requirement in law to maintain separate
books of accounts and the same cannot be insisted upon
by Revenue.
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Mani Square Ltd. vs. Asst. CIT
[2020] 83 ITR (T) 241 (Kol-Trib)
A.Ys.: 2013-14 to 2017-18; Date of order:
6th August, 2020
Sections 132, 68, 5 and 145

In the absence of any incriminating and
corroborative evidence, extrapolation of on-money
received in one transaction cannot be done to the
entire sales
Addition u/s 68 in respect of unsecured loans
cannot be made merely on the basis of statement
of entry operators
Only real income can be subject to tax – Addition
cannot be made on the basis of notings in loose
sheets which are not corroborated by any credible
evidence

FACTS
1. The assessee was engaged in real estate
development. A search action u/s 132 was undertaken
on the assessee. Prior to this, a search action was
undertaken on one of the buyers (an HUF) wherefrom
certain documents were seized which suggested
that the assessee had received on-monies for sale
of the flat to that buyer. Based on those documents,
the A.O. concluded that a certain percentage of the
actual sale consideration for the flat and car parking
was received in cash and was unaccounted. Thereafter,
the A.O. extrapolated the on-money on the entire
sales. The CIT(A) confirmed the addition in respect of
the single flat sold to the HUF but deleted the balance
addition in case of all other buyers on the ground that
a singular instance cannot be extrapolated without
evidence.
2. Addition was also made u/s 68 in respect of loans taken
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from parties allegedly linked to entry operators.
3. A further addition was made by the A.O. in respect
of interest income receivable from a party. To put it
briefly, in the course of the search at the assessee’s
premises a document was recovered, containing
notings which suggested a unilateral claim raised by the
assessee against a third party. However, there was
nothing in these documents which proved that the third
party had ever accepted such claim of the appellant and
nothing was brought on record by the A.O., too, to prove
acceptance of the appellant’s claim by the third party.
However, the A.O. made an addition on the basis of
notings contained in the recovered document.

HELD
1. Addition u/s 68 on account of alleged on-money on sale
of flats
The ITAT observed that the documents found in the course
of third party search were loose sheets of paper which
could not be construed as incriminating material qua
the assessee. These documents neither contained the
name of the assessee nor any mention of the assessee’s
project, nor did it suggest that the seized document was
prepared at the instance of the assessee and hence there
was no mention of any cash payment to the assessee.
No additions were made in the case of assessments of
the parties, alleged to have given cash to the assessee,
and hence addition was not warranted in the hands of the
assessee, too.
In a subsequent search on the assessee’s premises, no
corroborative material was found and in the absence of
any incriminating material no addition was warranted. The
extrapolation of unaccounted sales across all units sold
by the assessee had no legs to stand on.
The A.O. had made an independent inquiry from each
flat purchaser; however, he did not find any statement
or material which could even suggest receipt of cash
PART B

2. Addition u/s 68 in respect of unsecured loans (from
parties linked to entry operators)
The ITAT observed that, other than recording the
statement of entry operators on oath, the A.O. had not
shown any credible link between the person whose
statement was relied upon and the company from whom
loans were received by the assessee; the A.O. had
neither personally nor independently examined even a
single entry operator to verify the correctness of facts
contained in the statement and to establish the link with
the assessee if any, neither had he allowed the assessee
to cross-examine the witnesses whose statements were
extracted in the assessment order. The A.O. had also
failed to objectively take into consideration the financial
net worth of the creditors having regard to the facts and
figures available in the audited accounts. Based on these
grounds, the ITAT deleted the impugned additions.
3. Addition in respect of interest income
The ITAT held that the subject matter of tax under the
Act can only be the ‘real income’ and not hypothetical or
illusory income. The two methods recognised in section
145 only prescribe the rules as to when entries can be
made in the assessee’s books but not the principles of
time of ‘revenue recognition’. The same has to be judged
with reference to the totality of the facts and surrounding
circumstances of each case. Hence, the overall conduct
of the third party and the fact that it has till date not made
any payment whatsoever to the assessee indicates that
notings on loose papers did not represent ‘real’ income
accrued to the assessee and was rightly not offered to
tax. The ITAT, accordingly, held that the alleged interest
income was not taxable.

I INTERNATIONAL TAXATION
GEETA JANI

3

consideration not disclosed by the assessee. Therefore,
based on legal as well as factual grounds, the ITAT upheld
the CIT(A)’s decision to hold that the theory of extrapolation
could not be applied on theoretical or hypothetical basis
in the absence of any incriminating and corroborative
evidence or material brought on record by the A.O.

B. MEHTA I BHAUMIK GODA
I DHISHAT
Chartered Accountants

Interworld Shipping Agency LLC vs. DCIT
[2021] 127 taxmann.com 132 (Mum-Trib)
A.Y.: 2016-17; Date of order: 30th April, 2021
Articles 4 and 29 of India-UAE DTAA
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The assessee being wholly managed and controlled
from UAE, qualified for benefit under India-UAE
DTTA – Limitation of benefit provision not applicable
as it has been conducting bona fide business since
years, long before start of India business
31
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FACTS
The assessee was a tax resident of the UAE. Since 2000,
it was engaged in business as a shipping agent and
also providing ship charters, freight forwarding, sea
cargo services and so on. From March, 2015 it
commenced shipping operations by chartering ships for
use in transportation of goods and containers. Relying
upon Article 8 of the India-UAE DTAA, the assessee
claimed that freight earned by it from India was not
taxable in India.
The A.O. denied benefit under the DTAA on the grounds
that: (i) the assessee was a partnership in the UAE; (ii) it was
controlled and managed by a Greek national (Mr. G) who
was being paid 80% of profits; (iii) no evidence was brought
on record to show either that there was any other manager
or that Mr. G was in the UAE for a period exceeding 183
days and since Mr. G was a Greek national, the business
was not managed or controlled wholly from the UAE; (iv)
TRC was obtained based on misrepresentation of facts.
Hence, invoking Article 29 of the India-UAE DTAA1, the
A.O. concluded that the assessee was formed for the main
purpose of tax avoidance and denied the DTAA benefit.
The DRP upheld the order of the A.O.
Being aggrieved, the assessee appealed before the
Tribunal.

HELD
 From a perusal of the license issued by the Department
of Economic Development, the annual accounts,
Memorandum of Association and Articles of Association,
it was evident that the assessee was a company and not
a partnership firm.
 The following facts showed that the assessee was
controlled or managed from the UAE:
1 Article 29 provides for ‘Limitation of Benefits’. It reads as follows:
‘An entity which is a resident of a Contracting State shall not be entitled to the
benefits of this Agreement if the main purpose or one of the main purposes of
the creation of such entity was to obtain the benefits of this Agreement that
would not be otherwise available. The cases of legal entities not having bona
fide business activities shall be covered by this Article’

* The assessee had 14 expatriate employees who
were issued work permits by the UAE Government for
working with the assessee.
* Mr. G was in the UAE for 300 days during the relevant
previous year. Hence, it was reasonable to assume that
he was running the business from the UAE.
* Without prejudice, the presence of the main director
will be material only if there is something to show that the
business was not carried out from the UAE.
* The assessee was carrying on business since 2000
from its office in the UAE, while operations with Indian
customers commenced much thereafter.
* The assessee had provided reasonable evidence
to support the view that the business was wholly and
mainly controlled from the UAE. The assessee cannot
be asked to prove a negative fact, especially when
such facts are warranted to be proved by the
documents which the assessee is not required to maintain
statutorily2.
 Considering the following reasons, it was not proper to
invoke limitation of benefits under Article 29 of the IndiaUAE DTAA:
* The assessee was in business since 2000.
* While the assessee commenced shipping operations
for transportation of goods and containers much later, in
2015, it cannot be said that the ‘main purpose of creation
of such an entity was to obtain the benefits’ under the
India-UAE DTAA.
* Article 29 cannot be invoked unless the purpose
of creating the entity was to avail the India-UAE DTAA
benefits.
* Even otherwise, the assessee was carrying on bona
fide business activity.
Note: With effect from 1st April, 2020, Article 29 of the
India-UAE DTAA is substituted with Paragraph 1 of Article
7 (PPT clause) of multilateral instrument (MLI).
2 During assessment, the assessee did not provide Board minutes. It was
represented that documents are not available and the UAE law does not
mandate keeping Board of Directors’ Resolutions

The most important pieces of equipment you need
for doing yoga are your body and your mind
— Rodney Yee
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IN THE HIGH COURTS
PART A

IREPORTED DECISIONS
K. B. BHUJLE

Advocate
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CIT vs. NGC Networks (India) Pvt. Ltd.
[2021] 432 ITR 326 (Bom)
A.Y.: 2009-10; Date of order: 29/01/2018
Ss. 9(1)(vi), 40(a)(ia), 194C, 194J of ITA, 1961

Business expenditure – Disallowance u/s 40(a)(ia)
– Payments liable to deduction of tax at source –
Royalty: (i) Amendment to definition in 2012 with
retrospective effect from 1976 – Assessee could
not be expected to foresee future amendment at
time of payment – Disallowance not called for;
(ii) Disallowance attracted only for royalty as
defined in Explanation 2 to section 9 – Channel
placement fee of Rs. 7.18 crores to cable operators
– Not royalty – Explanation 6 cannot be invoked to
disallow payment
During the previous year relevant to the A.Y. 2009-10, the
assessee paid channel placement fees of Rs. 7.18 crores
to cable operators deducting tax at source u/s 194C at
the rate of 2%. The A.O. was of the view that the tax had
to be deducted at source on payment at the rate of 10%
u/s 194J as the payment was in the nature of royalty, as
defined in Explanation 6 to section 9(1)(vi) and disallowed
the entire expenditure of Rs. 7.18 crores u/s 40(a)(ia) for
failure to deduct tax u/s 194J. The Dispute Resolution
Panel upheld the assessee’s objections holding that
deduction of tax at source was properly made u/s 194C.
The A.O. passed a final assessment order accordingly.
On appeal by the Department, the Tribunal held that
the assessee was not liable to deduct the tax at source
at higher rates only on account of the subsequent
amendment made in the Act, with retrospective effect
from 1976.
On further appeal by the Revenue, the Bombay High
Court upheld the decision of the Tribunal and held as
under:
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‘i) The view taken by the Tribunal that a party could
not be called upon to perform an impossible act, i. e.,
comply with a provision not in force at the relevant time
but introduced later by retrospective amendment, was
in accordance with the legal maxim lex non cogit ad
impossibilia (law does not compel a man to do what he
cannot possibly perform). The amendment by introduction
of Explanation 6 to section 9(1)(vi) took place in the year
2012 with retrospective effect from 1976. It could not have
been contemplated by the assessee when it made the
payment during the assessment year that the payment
would require deduction u/s 194J due to some future
amendment with retrospective effect.
ii) Under section 40(a)(ia), royalty is defined as in
Explanation 2 to section 9(1)(vi) and not in Explanation
6 to section 9(1)(vi). Undisputedly, the payment made
for channel placement as a fee was not royalty in
terms of Explanation 2 to section 9(1)(vi). Therefore, no
disallowance of expenditure u/s 40(a)(i) could be made.’
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V.S. Chandrashekar vs. ACIT
[2021] 432 ITR 330 (Karn)
A.Y.: 2010-11; Date of order: 02/02/2021
Ss. 45 and 50C of ITA, 1961

Capital gains – Computation – Deeming provision
in section 50C – Applicable only when there is
actual transfer of land – Assessee acquiring right
in land under agreement to purchase land – Sale
of land to third party with consent of assessee –
Section 50C not applicable
The assessee was a dealer in land. On 23rd December,
2005, it had entered into an unregistered agreement
with ‘N’ for purchase of land measuring 3,639.60 square
metres for a consideration of Rs. 4.25 crores. Under
the agreement, the assessee was neither handed over
possession of the land nor was the power of attorney
33
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executed in his favour. ‘N’ sold the land in question by three
sale deeds. In the first two transactions the assessee was
not a party to the deed, whereas in the third transaction
the assessee was a consenting witness. The assessee
claimed the loss arising from the transaction as a business
loss. The A.O. applied section 50C and made an addition
to his income. This was upheld by the Tribunal.
The Karnataka High Court allowed the appeal filed by the
assessee and held as under:
‘i) It is a well settled rule of statutory interpretation with
regard to taxing statutes that an assessee cannot be
taxed without clear words for that purpose and every Act
of Parliament has to be read as per its natural construction
of words.
ii) From a perusal of sections 2(47) and 50C it is
axiomatic that Explanation 1 to section 2(47) uses the
term “immovable property”, whereas section 50C uses
the expression “land” instead of immovable property.
Wherever the Legislature intended to expand the meaning
of land to include rights or interests in land, it has said
so specifically, viz., in section 35(1)(a), section 54G(1),
section 54GA(1) and section 269UA(d) and Explanation
to section 155(5A). Thus, section 50C applies only in
case of transfer of land.
iii) Section 50C was applicable only in case of a transferor
of land which in the instant case was ‘N’ and not a transferor
or co-owner of the property. The provisions of section 50C
were not applicable to the case of the assessee.
iv) The question whether the loss sustained by the
assessee fell under the head “Business” or “Capital gains”
required adjudication of facts.’
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Morbi Plot Jain Tapgachh Sangh vs. CIT
[2021] 433 ITR 1 (Guj)
A.Ys. 2013-14 to 2016-17; Date of order:
25/03/2021
Ss. 11, 12A, 12AA of ITA, 1961

Charitable purpose – Registration of trust – Loss of
all records in respect of registration due to floods
in 1978 – Exemption granted in assessments up
to A.Y. 2012-13 – Absence of documents cannot
be ground to presume registration never granted
and to deny exemption – Other contemporaneous
records to be scrutinised to ascertain issuance of
registration certificate
34

The assessee was a charitable trust established in 1967
and registered with the Charity Commissioner. Thereafter,
it was registered u/s 12A. In orders passed u/s 143(3)
for the A.Ys. 1977-78 to 1982-83, the Department had
accepted the assessee’s claim for exemption u/s 11 and
for the A.Ys. 1986-87 to 2012-13, the exemption u/s 11
was allowed accepting the return of income u/s 143(1)
under the provisions applicable to a registered trust
drawing the benefits of registration u/s 12A.
The entire records of the assessee, including the
books of accounts, registration certificate as trust and
other documents related thereto were destroyed in the
devastating flood in the year 1978. From A.Y. 2013-14,
the assessee was required to E-file its return of income
in which the details as regards the registration of trust
u/s 12A/12AA were to be furnished. If the registration
number was not mentioned an error would be indicated
and the assessee would not be able to upload the return
of income. In the absence of the registration certificate
and the registration number, the Department did not grant
the exemption u/s 11 for the period between 2013-14 and
2016-17. The assessee was granted a fresh certificate
from A.Y. 2017-18 onwards.
The assessee filed a writ petition seeking a direction to
grant the benefit of exemption for the A.Ys. 2013-14 to
2016-17. The Gujarat High Court allowed the writ petition
and held as under:
‘i) Though in the absence of the registration number to be
mentioned in the course of E-filing of the return, the benefit
of exemption u/s 11 could not be granted, the assessee
trust should not be denied the benefit of exemption u/s 11
only on account of its inability to produce the necessary
records which got destroyed during the floods of 1978.
There was nothing doubtful as regards the assessee.
The stance of the Department that as the record was not
available with the assessee or with the Department, it
should be presumed that at no point of time the certificate
of registration u/s 12A was granted, could not be accepted.
ii) There was contemporaneous record available with the
assessee which could be produced by it and should be
considered minutely by the Department so as to satisfy
itself that the assessee had been issued a registration
certificate u/s 12A and had been availing of the benefit of
exemption over a period of time u/s 11.
iii) The Department is expected to undertake some
homework in this regard seriously. The trust should not
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be denied the benefit of exemption u/s 11 only on account
of its inability to produce the necessary records which
got destroyed during the floods of 1978. We do not find
anything doubtful or fishy as regards the trust.
iv) In such circumstances, we are of the view that
whatever record is available with the trust, as on date,
should be produced before the Department and the
Department should look into the records minutely and
also give an opportunity of hearing to the trust or its
legal representative and take an appropriate decision in
accordance with law.
v) We dispose of this writ application with a direction that
the writ applicant-trust shall produce the entire record
available with it as on date before the Department and
the Department shall look into the entire record closely
and threadbare and ascertain whether the trust being a
registered charitable trust had been issued the registration
certificate u/s 12A. A practical way needs to be found
out in such types of litigation. Let this entire exercise
be undertaken at the earliest and be completed within a
period of four weeks from the date of receipt of the order
by the Department.
vi) We hope and trust that the controversy is resolved by
the parties amicably and the trust may not have to come
back to this Court.’
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Carbon and Chemicals (India) Ltd. vs. CIT
[2021] 433 ITR 14 (Ker)
A.Y.: 1995-96; Date of order: 01/03/2021
S. 41(1)(a) of ITA, 1961

Deemed business income u/s 41(1)(a) – Remission
or cessation of liability – Scope of section 41(1)(a)
– Amount obtained mentioned in provision refers
to actual amount obtained – Royalty payment
claimed as expenditure in A.Y. 1990-91 – Tax
deducted at source on such payment and interest
paid to treasury – Royalty amount written back in
accounts in A.Y. 1995-96 – Tax deducted at source
and interest not refunded – Such amounts not
includible u/s 41(1)(a)
The assessee claimed a deduction of Rs. 53,71,650 for
the A.Y. 1990-91 as expenditure, being royalty payable to
a foreign collaborator. Though the deduction was allowed,
the amount was not actually remitted outside India. In
the meantime, an amount of Rs. 13,65,060 was paid
towards tax deducted at source on the royalty amount
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and a further amount of Rs. 9,38,438 towards interest,
under orders passed u/s 201(1A). Thus, a total amount
of Rs. 23,03,498 was paid by the assessee towards tax
and interest due to the Department against the deduction
claimed towards royalty payable to the foreign collaborator.
In the A.Y. 1995-96, the amount claimed as deduction for
the A.Y. 1990-91, excluding the tax deducted at source
and interest paid, was written back by the assessee into
its accounts on account of the cessation of liability. Thus,
in the return filed for the A.Y. 1995-96, the assessee
had written back only Rs. 30,68,152 u/s 41(1). The A.O.
held that the entire amount of Rs. 53,71,650 ought to be
treated as a deemed profit u/s 41(1)(a) due to cessation
of liability with the foreign collaborator.
The Tribunal upheld the addition.
On a reference by the assessee, the Kerala High Court
allowed its claim and held as under:
‘i) A reading of section 41(1)(a) indicates that a legal fiction
is created to treat the amount which was once deducted
as an expenditure, if received back in another assessment
year, as income from profits and gains of business. For
the purpose of attracting section 41(1) it is necessary that
the following conditions are satisfied: (i) the assessee had
made an allowance or any deduction in respect of any loss,
expenditure, or trading liability incurred by him; (ii) any
amount is obtained in respect of such loss or expenditure or
any benefit is obtained in respect of such trading facility by
way of remission or cessation thereof; and (iii) such amount
or benefit is obtained by the assessee in a subsequent year.
Once these conditions are satisfied, the deeming provision
enacted in the closing part of section 41(1)(a) gets attracted
and the amount obtained becomes chargeable to Incometax as profits and gains of business or profession.
ii) The purpose behind creating a fiction u/s 41(1)(a) is to
tax the amount, earlier deducted but subsequently received
back, to the extent recouped. It is a measure of taxing the
amount recouped. Though a legal fiction must be given
full effect, it should not be extended beyond the purpose
for which it is created. It is true that Income-tax is a portion
of the profits payable to the State and the tax payable is
not a permissible deduction. Section 198 provides that all
sums deducted for the purpose of computing income of an
assessee, including the tax deducted at source, shall be
treated as income received. However, this principle cannot
be applied while determining the amount to be deemed
as profits and gains u/s 41(1)(a). Such an interpretation, if
adopted, will in fact be expanding the fiction created and
35
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even transform the chargeability.

based on estimate by A.O. – Not justified

iii) The words employed in section 41(1)(a) are “amount
obtained by such person or the value of benefits accruing
to him”. The “amount obtained” can only mean the actual
amount obtained. The fiction created under the provision
cannot be expanded to include amounts that may be
obtained in the future. The legal fiction is intended to
deem the actual amount obtained as profits and gains
from business and to tax the actual amount. Section 41(1)
employs, on the one hand, words such as “allowance” or
“deduction”, and on the other hand “loss”, “expenditure”,
or “trading liability”. These words are of general import
and are understandably employed to take care of several
fluid dynamics. These expressions are relatable to words
used in section 41(1)(a), i. e., “the amount obtained by
such person or the value of benefit accruing to him shall
be deemed to be profits, gains, etc.” Therefore, an entry
made in one previous year as an allowance or deduction
towards “loss”, “expenditure” or “trading liability” when
written back in a subsequent previous year, on account
of the cessation of such liability, becomes taxable as
profit or gains of business. But the tax liability should be
commensurate with the actual amount received or the value
of benefit accrued to the assessee in that financial year
and not on the unrecovered amount or unacknowledged
benefit by the assessee. The unrecovered amount
becomes taxable only in the previous year when it is
recovered or actually obtained.

For the A.Y. 2015/16, the assessee had filed its return of
income declaring Nil income. The case of the assessee
was selected for ‘limited scrutiny’ inter alia for the reason
‘large share premium received during the year [verify
applicability of section 56(2)(viib)(b)]’. By an order dated
31st December, 2017, the assessment was framed u/s
143(3) determining the total income of the assessee at
Rs. 90,95,46,200, making an addition u/s 56(2)(viib).

iv) The amount of tax deducted at source and interest
could be deemed to be profits and gains and chargeable
to tax only on refund. The amounts paid as tax had not
been obtained in 1995-96 as they had not been refunded.
Until the amount of tax deducted at source was refunded,
that amount could not be treated as an amount obtained
by the assessee. The addition made by the A.O. was not
justified.’
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Principal CIT vs. Cinestaan Entertainment Pvt.
Ltd.
[2021] 433 ITR 82 (Del)
A.Y.: 2015-16; Date of order: 01/03/2021
S. 56(2)(viib) of ITA, 1961

Deemed income u/s 56(2)(viib) – Company –
Receipt of consideration for issue of shares in
excess of their fair market value – Determination of
fair market value – General principles – Assessee
valuing shares following prescribed method – No
evidence that method was erroneous – Addition
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The Tribunal deleted the addition and held that neither the
identity nor the creditworthiness and genuineness of the
investors and the pertinent transaction could be doubted.
This fact stood fully established before the A.O. and had
not been disputed or doubted. Therefore, the nature and
source of the credit stood accepted. It held that if the
statute provides that the valuation has to be done as
per the prescribed method and if one of the prescribed
methods had been adopted by the assessee, then the
A.O. had to accept it.
On appeal by the Revenue, the Delhi High Court upheld
the decision of the Tribunal and held as under:
‘i) Section 56(2)(viib) lays down that amounts received
by a company on issue of shares in excess of their fair
market value will be deemed to be income from other
sources. Valuation is not an exact science and therefore
cannot be done with arithmetic precision. It is a technical
and complex problem which can be appropriately left to
the consideration and wisdom of experts in the field of
accountancy, having regard to the imponderables which
enter the process of valuation of shares.
ii) The shares had not been subscribed to by any sister
concern or closely related person, but by outsider
investors. The methodology adopted was a recognised
method of valuation and the Department was unable to
show that the assessee adopted a demonstrably wrong
approach, or that the method of valuation was made on
a wholly erroneous basis, or that it committed a mistake
which went to the root of the valuation process. The
deletion of addition was justified.’
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S.P. Spinning Mills Pvt. Ltd. vs. ACIT
[2021] 433 ITR 61 (Mad)
A.Y.: 2011-12; Date of order: 19/01/2021
S. 4 of ITA, 1961

Income – Income or capital – Receipt from sale
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of carbon credits – Capital receipt – Amount not
assessable merely because of erroneous claim for
deduction u/s 80-IA
The assessee, a private limited company, had claimed
deduction of Rs. 3,17,77,767 u/s 80-IA for the A.Y. 201112 in respect of the revenue generated for adhering
to the clean development mechanism. This included
receipts on sale of carbon credits. The A.O. found that
the assessee is engaged in the generation of electrical
power which is used for its own textile business and the
remaining is wheeled to the Tamil Nadu Electricity Board.
He held that the income from generation of electricity
and the carbon credit earned by the assessee are totally
separate and the source of the income is also separate.
Therefore, the income derived from the generation of
electrical power alone can be construed as income from
the eligible business for the purpose of deduction u/s 80IA. Therefore, the assessee is not entitled to deduction
u/s 80-IA in respect of the carbon credit.
Before the Commissioner (Appeals), the assessee
contended that without prejudice to its claim for deduction
u/s 80-IA, the carbon credit revenue is to be held as a
capital receipt and ought to have been excluded from
the taxable income. The Commissioner (Appeals)
noted the decision of the Chennai Tribunal relied on by
the assessee in the case of Ambika Cotton Mills Ltd.
vs. Dy. CIT [2013] 27 ITR (Trib) 44 (Chennai) ITA No.
1836/Mds/2012, dated 16th April, 2013, wherein it was
held that carbon credit receipts cannot be considered as
business income and these are a capital receipt. Hence,
the assessee’s claim u/s 80-IA is untenable as deduction
u/s 80-IA is allowable only on profits and gains derived by
an undertaking. The Tribunal took note of the submission
made by the assessee and the decisions relied on and
confirmed the finding of the Commissioner (Appeals)
largely on the ground that the assessee itself regarded it
as a business income and claimed deduction u/s 80-IA.
The Madras High Court allowed the appeal filed by the
assessee and held as under:
‘i) The task of an appellate authority under the taxing
statute, especially a non-departmental authority like the
Tribunal, is to address its mind to the factual and legal
basis of an assessment for the purpose of properly
adjusting the taxpayer’s liability to make it accord with
the legal provisions governing his assessment. Since the
aim of the statutory provisions, especially those relating
to the administration and management of Income-tax is to
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ascertain the taxpayer’s liability correctly to the last pie, if
it were possible, the various provisions relating to appeal,
second appeal, reference and the like can hardly be
equated to a lis or dispute as arises between two parties
in a civil litigation.
ii) The assessee while preferring the appeal before
the Commissioner (Appeals), had specifically raised a
contention that the receipts from sale of carbon credits
was a capital receipt and could not be included in the
taxable income. Though this ground had been recorded
in the order, the Commissioner (Appeals) did not take
a decision thereon. A similar ground was raised by the
assessee before the Tribunal, which was not considered
by the Tribunal, though the Tribunal referred to all the
decisions relied on by the assessee, and rejected the
assessee’s claim made u/s 80-IA.
iii) This finding of the Tribunal was wholly erroneous and
perverse. The Tribunal was expected to apply the law and
take a decision in the matter and if the Commissioner
(Appeals) or the A.O. had failed to apply the law, then the
Tribunal was bound to apply the law. The receipt by way
of sale of carbon credits had been held to be a capital
receipt. Therefore, it was of little consequence to the claim
made by the assessee u/s 80-IA or in other words, the
question of taking a decision as to whether the deduction
was admissible u/s 80-IA was a non-issue. Receipt from
sale of carbon credits is a capital receipt.’
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ROCA Bathroom Products Pvt. Ltd. vs. DRP
[2021] 432 ITR 192 (Mad)
A.Ys.: 2009-10 and 2010-11; Date of order:
23/12/2020
Ss. 144C and 153 of ITA, 1961

Limitation – Assessment u/s 144C – Section 144C
does not exclude operation of section 153 – Notice
by DRP four years after direction by Tribunal –
Barred by limitation
For the A.Y. 2009-10, by an order dated 18th December,
2015, the Tribunal had set aside the order passed u/s
144C and remanded the matter to the Dispute Resolution
Panel (DRP) for fresh examination. For the A.Y. 2010-11,
by an order dated 23rd September, 2016, the Tribunal had
set aside the order passed u/s 144C and remanded the
matter to the A.O. for passing a fresh order. No further
proceedings were initiated by the DRP and the A.O.
pursuant to the order of the Tribunal. Therefore, on 21st
August, 2019, the assessee wrote to the A.O. seeking
37
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refund of the tax paid for both the years. The aforesaid
letter triggered notices dated 6th January, 2020 from DRP
calling upon the assessee to appear for a hearing. The
assessee filed writ petitions and challenged the notices
on the ground of limitation.
The Madras High Court allowed the writ petitions and held
as under:
‘i) Section 144C is a self-contained code of assessment
and time limits are in-built at each stage of the procedure
contemplated. Section 144C envisions a special
assessment, one which includes the determination
of arm’s length price of international transactions
engaged in by the assessee. The Dispute Resolution
Panel (DRP) was constituted bearing in mind the
necessity for an expert body to look into intricate
matters concerning valuation and transfer pricing and
it is for this reason that specific timelines have been
drawn within the framework of section 144C to ensure
prompt and expeditious finalisation of this special
assessment. The purpose is to fast-track a specific
type of assessment.
ii) This does not, however, lead to the conclusion
that overall time limits have been eschewed in the
process. In fact, the argument that proceedings before
the DRP are unfettered by limitation would run
counter to the avowed object of setting up of the DRP,
a high-powered and specialised body set up for dealing
with matters of transfer pricing. Having set time limits
at every step of the way, it does not stand to reason
that proceedings on remand to the DRP may be done
at leisure sans the imposition of any time limit at all.
Sub-section (13) to section 144C imposes a restriction
on the A.O. and denies him the benefit of the more
expansive time limit available u/s 153 to pass a final order
of assessment as he has to do so within one month from
the end of the month in which the directions of the DRP
are received by him, even without hearing the assessee
concerned. The specific exclusion of section 153 from
section 144C(13) can be read only in the context of
that specific sub-section and, once again, reiterates the
urgency that sets the tone for the interpretation of section
144C itself.
iii) The notices issued by the Dispute Resolution Panel
after a period of four years from the date of order of the
Tribunal would be barred by limitation by application of
the provisions of section 153(2A). The writ petitions are
allowed.’
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Pfizer Healthcare India Pvt. Ltd. vs. JCIT
[2021] 433 ITR 28 (Mad)
Date of order: 07/09/2020
Ss. 92CA, 144C and 153 of ITA, 1961

Limitation – Order of TPO – Mode of computing
limitation
The petitioners filed returns of income, including income
from transactions with associated entities abroad, thus
necessitating a reference of issues arising under Chapter
X to the Transfer Pricing Officer. The TPO has, after
issuance of notices, passed orders dated 1st November,
2019. The petitioners filed writ petitions and challenged
the validity of the orders of the TPO on the ground of
limitation that there was a delay of one day.
The Madras High Court allowed the writ petitions and held
as under:
‘i) The provisions of section 144C prescribe mandatory time
limits both pre- and post- the stage of passing of a transfer
pricing order. In this scheme of things, the submission that
the period of 60 days stipulated for passing of an order
of transfer pricing is only directory or a rough and ready
guideline cannot be accepted. Section 153 states that no
order of assessment shall be made at any time after the
expiry of 21 months from the end of the assessment year
in which the income was first assessable.
ii) In computing the limitation for passing the order in the
instant case, the period of 21 months expired on 31st
December, 2019. That must stand excluded since section
92CA(3A) stated “before 60 days prior to the date on
which the period of limitation referred to in section 153
expires”. Excluding 31st December, 2019, the period of 60
days would expire on 1st November, 2019 and the transfer
pricing orders thus ought to have been passed on 31st
October, 2019 or any date prior thereto. The Board in
the Central Action Plan also indicated the date by which
the Transfer Pricing orders were to be passed as 31st
October, 2019.
iii) The orders of the Transfer Pricing Officer passed on 1st
November, 2019 were barred by limitation.’
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SSS Projects Ltd. vs. Dy. CIT
[2021] 432 ITR 201 (Karn)
A.Y.: 2008-09; Date of order: 01/02/2021
Ss. 221 and 292B of ITA, 1961
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Penalty – Mistake in notice not to affect validity
– Scope of section 292B – Mistake in specifying
assessment year for which penalty was levied –
Mistake could not be corrected u/s 292B
The assessee is a company and for the A.Y. 2008-09 it
had paid the tax on the assessed income. However, the
A.O. passed an order dated 9th February, 2009 and levied
a penalty of Rs. 50,00,000 u/s 221 for the A.Y. 2008-09.
The assessee pleaded that it appeared that the A.O. had
considered the facts of the case for the A.Y. 2007-08 for
levying the penalty for the A.Y. 2008-09 and had passed
an order u/s 221 to raise the demand of Rs. 50,00,000.
Both the Commissioner (Appeals) and the Tribunal
dismissed the appeals filed by the assessee.
The Karnataka High Court allowed the appeal filed by the
assessee and held as under:
‘i) From a close scrutiny of section 292B it is evident that
no return of income, assessment, notice, summons or
other proceeding, furnished or made or issued or taken
or purported to have been furnished or made or issued
or taken in pursuance of any of the provisions of this Act
shall be invalid or shall be deemed to be invalid merely
by reason of any mistake, defect or omission in such
return of income, assessment, notice, summons or other
proceeding if such return of income, assessment, notice,
PART B

summons or other proceeding is in substance and effect
in conformity with or according to the intent and purpose
of this Act. In other words, any clerical or typographical
error or omission in the return of income, assessment,
notice, summons or other proceeding shall not invalidate
the proceedings. When there is no confusion or prejudice
caused due to non-observance of technical formalities,
the proceedings cannot be invalidated and therefore, a
defective notice to an assessee u/s 292B of the Act is not
invalid.
ii) The order of penalty referred to the A.Y. 2008-09.
The order by which the penalty was levied by the A.O.
had been affirmed by the Commissioner (Appeals) and
similarly, the Tribunal had held that the penalty had been
levied in respect of the A.Y. 2008-09. From a perusal of the
memorandum of appeal it was evident that the assessee
had paid tax in respect of the A.Y. 2008-09. The assessee
had committed a default in respect of the A.Y. 2007-08
and did not pay the tax on account of financial hardship.
However, the authorities under the Act had taken into
account the facts in respect of the A.Y. 2007-08 and had
held the assessee to be in default in respect of the A.Y.
2008-09 and had levied the penalty u/s 221 in respect of
the A.Y. 2008-09.
iii) The mistake could not be condoned u/s 292B under
which only clerical error or accidental omissions can be
protected. The order of penalty was not valid.’

IUNREPORTED DECISIONS
AJAY R. SINGH

Advocate
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Bhupendra Harilal Mehta vs. Pr. Commissioner
of Income Tax & Ors.
[W.P. No. 586 of 2021, date of order: 05/04/2021
(Bombay High Court)]

Vivad se Vishwas Scheme – Objective of scheme –
Beneficial nature – Search case – Circulars are to
remove difficulties and to tone down the rigour of
law and cannot be adverse to the assessee
The petitioner was an individual; his assessment for
A.Y. 2015-16 was completed vide an order dated 27th
December, 2017 u/s 143(3), wherein one addition of
Rs. 84,25,075 was made u/s 68 and another addition
of Rs. 11,75,901 u/s 69C. The additions were made by
the A.O. on the basis that the petitioner had booked
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artificial long-term capital gains of Rs. 5,73,23,123 and
claimed exemption u/s 10(38) thereon by selling shares
of M/s Lifeline Drugs and Pharma Limited for a total
consideration of Rs. 5,87,95,055. The case of the A.O.
was that the price of this share was artificially rigged by
certain operators; the details of this were divulged in the
course of a search u/s 132 carried out by the Kolkata
Investigation Wing of the Income-tax Department during
which some statements were recorded u/s 132(4), and in
the course of a survey action u/s 133A on the premises
of M/s Gateway Financial Service Limited and Korp
Securities Limited where also statements of directors
were recorded. By an order dated 18th February, 2019 u/s
154, the addition u/s 68 was revised to Rs. 5,87,95,055.
Aggrieved by both the aforesaid orders, the petitioner
filed appeals to the Commissioner (Appeals).
39
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While the aforesaid appeals were pending, the Direct Tax
Vivad se Vishwas Act, 2020 (‘DTVSV Act’) was passed,
giving an option to taxpayers to settle their income tax
disputes by making a declaration to the designated
authority and paying varying percentages of the disputed
tax as specified u/s 3 of the new Act.
On 22nd April, 2020, the Central Board of Direct Taxes
issued Circular No. 9 of 2020 and on 4th December, 2020
another Circular, No. 21, making further clarifications in
the form of Questions and Answers. While the petition
was pending, the CBDT issued yet another Circular,
No. 4/2021 dated 23rd March, 2021, further clarifying the
answer to Q. No. 70.
The petitioner filed a declaration in Form No. 1 u/s 4(1)
of the DTVSV Act read with Rule 3(1) of the DTVSV
Rules on 16th December, 2020. The disputed income
was declared to be Rs. 5,98,90,960 and the disputed tax
thereon Rs. 2,02,69,581. The petitioner submitted that the
gross amount payable by it was 100% of the disputed tax,
i.e., Rs. 2,02,69,581, out of which a sum of Rs. 69,31,892
was declared to have been paid and the balance of Rs.
1,33,37,689 was declared to be payable by the petitioner.
By an order dated 26th January, 2021, the Designated
Authority passed an order in Form No. 3 u/s 5(1) of
the DTVSV Act read with Rule 4 of the DTVSV Rules,
determining the tax payable by the petitioner to be Rs.
2,57,67,714, being 125% of the disputed tax as against
Rs. 2,02,69,581 being 100% of the disputed tax declared
by the petitioner.
Being aggrieved by the aforesaid order, the petitioner
challenged it before the High Court by way of a Writ
Petition including the Circular No. 21.
The petitioner submitted that for A.Y. 2015-16 the
assessment was not made on the basis of any search
but the addition was made only on the basis of certain
information obtained in the course of a search conducted
on the premises of other entities. The petitioner contended
that he has not been subjected to any search action.
As per section 3 of the DTVSV Act, sub-clause (a) is
applicable to its case as the tax arrear is the aggregate
amount of disputed tax, interest chargeable or charged
on such disputed tax, and penalty leviable or levied on
such disputed tax and, therefore, the amount payable by
the petitioner would be the amount of the disputed tax.
Only in a case as contained in sub-clause (b) of section
3, where the tax arrears include tax, interest or penalty
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determined in any assessment on the basis of a search
u/s 132 or section 132A of the Income-tax Act, only then
would the amount payable under the DTVSV Act be 125%
of the disputed tax and in no other case.
It was submitted that the Circular has been issued under
sections 10 and 11. Sub-section (1) of section 11 states
that an order can be passed by the Central Government
to remove difficulties; however, the same cannot be
inconsistent with the provisions of the Act. Although
section 3 of the DTVSV Act states in unequivocal terms
that 125% of the disputed tax is payable only in those
cases where an assessment is made on the basis of a
search, the impugned order based on the Circular would
make it contrary to the provisions of the Income-tax Act
and also to several judgments of the Supreme Court; to
that extent, the Circular is liable to be quashed. In any
event, in interpreting the scope of a provision of a statute,
the Courts are not bound by the Circulars issued by the
CBDT.
The petitioner further relied on Circular No. 4/2021
dated 23rd March, 2021 with respect to the clarifications
issued by the CBDT with reference to FAQ No. 70
of Circular No. 21/2020. It was submitted that to
remove any uncertainty it is clarified that a search
case means an assessment or reassessment made
u/s 143(3)/144/147/153A/153C/158BC in the case of
a person referred to in sections 153A, 153C, 158BC or
158BD on the basis of a search initiated u/s 132, or a
requisition made u/s 132A, modifying FAQ No. 70 of
Circular 21/2020 to that extent. It was submitted that the
petitioner is not a person referred to in section 153A or
153C.
For their part, the respondents submitted that since the
assessment order was framed based on search / survey
inquiries conducted by the Directorate of Income Tax
(Investigation), Kolkata on 2nd July, 2013, the designated
authority has rightly computed the petitioner’s liability
under the Vivad se Vishwas Act by adopting the rate
of 125% of disputed tax applicable to a search case
in accordance with section 3 of the DTVSV Act. The
assessment order passed u/s 143(3) is on the basis of
the search and seizure action and the statement recorded
u/s 132(4), coupled with post-search inquiries, and as the
petitioner had failed to demonstrate the genuineness of
the transactions, the addition was made.
In other words, the Department submitted that as per the
DTVSV Act, 2020 it is not material that a ‘search case’
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essentially should be a case wherein a warrant is executed
u/s 132. To emphasise this, it relied on FAQ No. 70 and
stated that it was identical to section 153C wherein cases
are considered as ‘search case’ even though a warrant is
not executed but transaction or information is found from
the person subjected to search action u/s 132.
The Court referred to the statement of objects and reasons
of the DTVSV Act and observed that this Act is meant
to provide a resolution for pending tax disputes which
have been locked up in litigation. Taxpayers can put an
end to tax litigation by opting for the scheme and also
obtain immunity from penalty and prosecution by paying
percentages of tax as specified therein. This would bring
peace of mind, certainty, saving of time and resources for
the taxpayers and also generate timely revenue for the
Government.
Referring to the answer to Q. No. 70, it was
observed that the said question and its answer in
Circular No. 21 was clarified vide Circular No.
4/2021 dated 23rd March, 2021 that a ‘search case’
means an assessment or reassessment made u/s
143(3)/144/147/153A/153C/158BC in the case of a
person referred to in section 153A, section 153C, section
158BC or section 158BD on the basis of a search initiated
u/s 132, or a requisition made u/s 132A. Thus, the answer
to FAQ No. 70 of Circular No. 21/2020 has been replaced
by the above meaning.
The Court observed that to be considered a search case,
the assessment / reassessment should be:
(i) under sections 143(3)/144/147/153A/153C/153BC;
and
(ii) be in respect of a person referred to in section 153A,
section 153C, section 158BC or section 158BD; and
(iii) should be on the basis of a search initiated u/s 132, or
a requisition made u/s 132A.
If all the three elements / criteria as above are satisfied,
the case is a search case.
The Court held that it is not the case of the Revenue
that action pursuant to sections 153A or 153C had been
initiated in the case of the petitioner. These facts are
not disputed. Therefore, criterion No. (ii) necessary for
a case to be a search case is not satisfied. Admittedly,
no search has been initiated in the case of the petitioner.
The assessment order dated 22nd December, 2017 also
suggests that the case of the petitioner was selected for
scrutiny under ‘CASS’ selection and notices under the Act
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were issued to the petitioner not pursuant to any search
u/s 132 or requisition u/s 132A. Assessment refers only to
section 143(3) and is not read with any provision of search
and seizure contained in Chapter XIV-B of the Incometax Act where the special procedure for assessment of
a search case is prescribed. The name of the petitioner
figures nowhere in any of the statements u/s 132(4) of
the searches referred to in the assessment order, nor in
the statements pursuant to the survey action of persons
under search or survey.
In view of Circular No. 4/2021 modifying / replacing the
answer to FAQ No. 70 in Circular No. 21, the case of the
petitioner would not be a search case. The Court further
observed that these Circulars are to remove difficulties
and to tone down the rigour of the law and cannot be
adverse to the assessee, especially keeping in mind the
beneficial nature of the legislation carrying a lot of weight.
Since the petitioner’s case cannot be regarded as a
search case, consequently the order dated 26th January,
2021 in Form No. 3, passed by the Designated Authority,
would be unsustainable. The Writ Petition filed by the
assessee was accordingly allowed.

5

Aafreen Fatima Fazal Abbas Sayed vs. Assistant
Commissioner of Income Tax & Ors.
[W.P. (L) No. 6096 of 2021, date of order:
08/04/2021 (Bombay High Court)]

Revision u/s 264 – Offering income inadvertently
– Not liable to be taxed – Revision provisions are
meant for the benefit of the assessee and not to
put him to inconvenience – Commissioner should
have examined the existing material in the light of
Circular No. 14 (XL - 35) of April, 1955 and Article
265 of the Constitution of India
The petitioner challenged the order dated 12th February,
2021 passed by the Principal Commissioner of Income
Tax, rejecting the revision petition filed by it u/s 264.
For the A.Y. 2018-19, the assessment year under
consideration, the petitioner, who is an individual, declared
a total income of Rs. 27,05,646 and after claiming
deductions and set-off on account of TDS and advance
tax, the refund was determined at Rs. 34,320. However,
while filing the return of income on 20th July, 2018 for
A.Y. 2018-19, the figure of long-term capital gain of Rs.
3,07,60,800 was purported to have been wrongly copied
by the petitioner’s accountant from the return of income
filed for the earlier A.Y., i.e., 2017-18, which had arisen
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on surrender of tenancy rights by the petitioner for that
year. It is submitted that the assessment for A.Y. 2017-18
was completed u/s 143(3) vide assessment order dated
24th December, 2019. The petitioner has not transferred
any capital asset and there can be no capital gains in the
assessment year under consideration and therefore no
tax can be imposed on such non-existent capital gains for
A.Y. 2018-19.
The returns filed by the petitioner for A.Y. 2018-19 were
processed u/s 143(1) vide order dated 2nd May, 2019
and a total income of Rs. 3,34,66,446, including longterm capital gains of Rs. 3,07,60,800 was purported to
have been inadvertently shown in the return of income,
thereby leading to a tax demand of Rs. 87,40,612. It is
the case of the petitioner that the Central Processing
Centre (‘CPC’) of the Department at Bengaluru accepted
the aggregate income for the year under consideration
at Rs. 25,45,650 as presented in column 14; however,
the taxes were computed at Rs. 87,40,612 on the total
income of Rs. 3,33,06,450 as described above. It is
submitted that upon perusal of the order u/s 143(1) dated
2nd May, 2019, the petitioner realised that the amount
of Rs. 3,07,60,800 towards long-term capital gains had
been erroneously shown in the return of income for the
year under consideration.
Realising the mistake, the petitioner filed an application
u/s 154 on 25th July, 2019 seeking to rectify the mistake
of the misrecording of long-term capital gains in the order
u/s 143(1) as being an inadvertent error as the same had
already been considered in the return for the A.Y. 201718, assessment in respect of which had already been
completed u/s 143(3). It was submitted that the application
for rectification was still pending and Respondent No.
1 had not taken any action with respect to the same,
although it appears that the same has been rejected as
per the statement in the Respondent’s affidavit in reply.
In the meanwhile, the petitioner also made a grievance on
the E-filing portal of the CPC on 4th October, 2019 seeking
rectification of the mistake where the taxpayer was
requested to transfer its rectification rights to AST, after
which the petitioner filed various letters with Respondent
No. 1, requesting him to rectify the mistake u/s 154.
In order to alleviate the misery and bring to the notice of
higher authorities the delay being caused in the disposal
of the rectification application, the petitioner approached
Respondent No. 2 u/s 264 on 27th January, 2021 seeking
revision of the order dated 2nd May, 2019 passed u/s
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143(1) narrating the aforementioned facts and requesting
the Respondent No. 2 to direct Respondent No. 1 to
recalculate tax liability for A.Y. 2018-19 after reducing the
amount of long-term capital gains from the total income
for the said year.
However, instead of considering the application on merits,
vide order dated 12th February, 2021 the Respondent No.
2, Principal Commissioner of Income Tax-19, dismissed
the application filed by the petitioner on the ground that
the same was not maintainable on account of the alternate
effective remedy of appeal and that the assessee had also
not waived the right of appeal before the Commissioner
of Income Tax (Appeals) as per the provisions of section
264(4).
Being aggrieved by the order of rejection of the application
u/s 264, the petitioner moved the High Court.
The Court observed that in the petitioner’s return for
A.Y. 2018-19, the figure of long-term capital gains of Rs.
3,07,60,800 on surrender of tenancy rights in respect of
earlier A.Y. 2017-18 had inadvertently been copied by
the petitioner’s accountant from the return for A.Y. 201718. The assessment for A.Y. 2017-18 was completed u/s
143(3) vide assessment order dated 24th December, 2019.
In the financial year corresponding to A.Y. 2018-19, the
petitioner declared a total income of Rs. 27,05,646 and
after claiming deductions and set-off on account of TDS
and advance tax, a refund of Rs. 34,320 was determined.
No capital asset transfer had taken place during A.Y. 201819, therefore no tax on capital gains can be imposed. The
error had crept in through inadvertence. There is neither
any fraud nor malpractice alleged by the Revenue. The
rectification application u/s 154 filed earlier was stated
in the Respondent’s affidavit to have been rejected. The
application u/s 264 has been dismissed / rejected on the
ground that the application was not maintainable as an
alternate effective remedy of appeal was available and
there was no waiver of such appeal by the assessee.
The Court referred to the Delhi High Court decision in
the case of Vijay Gupta vs. Commissioner of Income
Tax [2016] 386 ITR 643 (Delhi), wherein the assessee in
his return of income had erroneously offered to tax gains
arising on sale of shares as short-term capital gains,
instead of the same being offered as long-term capital
gains exempt from tax, where the section 154 application
of the assessee was refused / not accepted and when the
assessee filed a revision application u/s 264, the same
was rejected on the ground that section 143(1) intimation
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was not an order and was not amenable to the revisionary
jurisdiction u/s 264. The Delhi High Court negated these
contentions of the Revenue and further held in Paragraph
39 as under:
‘39:- When the Commissioner was called upon to examine
the revision application u/s 264 of the Act, all the relevant
material was already available on the record of the
Assessing Officer, the Commissioner instead of merely
examining whether the intimation was correct based on
the material then available should have examined the
material in the light of the Circular No. 14(XL-35) of 1955,
dated April, 1955 and article 265 of the Constitution of
India. The Commissioner has erred in not doing so and in
failing to exercise the jurisdiction vested in him on mere
technical grounds.’
The Court observed that in the facts of the present case, the
Commissioner has failed to exercise the jurisdiction vested
in him on fallacious grounds which cannot be sustained. In
the facts of the present case also, the Commissioner has
not considered the petitioner’s case on merits and simply
on the ground of availability of an alternate remedy of filing
appeal had rejected the application u/s 264. Therefore, on
the basis of the above decision, the Commissioner’s order
was liable to be set aside.
Under section 264, the Principal Commissioner is
mandated not to revise any order in two situations: first,
where an appeal that lies to the Commissioner (Appeals)
but has not been made and the time within which such
appeal may be made has not expired, and second, where
the assessee has not waived his right of appeal. What
emerges from this is that in a situation where there is an
appeal that lies to the Commissioner (Appeals) and which
has not been made and the time to make such an appeal
has not expired, in that case the Principal Commissioner
or Commissioner cannot revise any order in respect of
which such appeal lies. The language is quite clear, that
the two conditions are cumulative, viz., there should be
an appeal which lies but has not been made and the time
for filing such appeal has not expired; in such a case, the
Principal Commissioner cannot revise. However, if the

time for making such an appeal has expired, then it would
be imperative that the Principal Commissioner would
exercise his powers of revision u/s 264.
The other or second situation is when the petitioner
assessee has not waived off his right of appeal; even in
such a situation, the Commissioner cannot exercise his
powers of revision u/s 264(4)(a). In clause (a) of section
264(4), in the language between filing of an appeal and
the expiry of such period and the waiver of the assessee
to his right of appeal, there is an ‘or’, meaning thereby
that there is an option, i.e., either the assessee should
not have filed an appeal and the period of filing the
same should have expired, or he should have waived
such right. Therefore, there are two situations which are
contemplated in the said sub-section(4)(a) of section 264.
The section cannot be interpreted to mean that for the
Principal Commissioner to exercise his powers of revision
u/s 264 not only that the time for filing the appeal should
have expired but also that the assessee should have
waived his right of appeal. In the facts of the case, the
petitioner has not filed an appeal against the order u/s
143(1) u/s 246-A and the time of 30 days to file the same
has also admittedly expired.
The Court held that a plain reading of the section suggests
that it would not then be necessary for the petitioner to
waive such right. That waiver would have been necessary
if the time to file the appeal would not have expired. The
Court also observed that in matters like these, where the
errors can be rectified by the authorities, the whole idea
of relegating or subjecting the assessee to the appeal
machinery or even discretionary jurisdiction of the High
Court was uncalled for and would be wholly avoidable.
The provisions in the Income-tax Act for rectification,
revision u/s 264 are meant for the benefit of the assessee
and not to put him to inconvenience. That cannot and
could not have been the object of these provisions.
The order dated 12th February, 2021 passed by
Respondent No. 2 was set aside. The Writ Petition was
allowed, directing the Pr.CIT to decide the application on
merits.

We don’t realise that, somewhere within us all,
there does exist a supreme self who is eternally at peace
— Eat, Pray, Love
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Private Limited vs. The Commissioner of
Income-tax and Ors.
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Revenue appealed against this order before the High
Court of Karnataka. The Division Bench of the Court
heard a batch of appeals and framed nine questions, of
which question Nos. 8 and 9 are set out as follows:

Royalty – Use of copyright – Resale / use of
computer software – DTAA – TDS u/s 195 – The
amounts paid by resident Indian end-users /
distributors to non-resident computer software
manufacturers / suppliers, as consideration for
the resale / use of the computer software through
EULAs / distribution agreements, is not the
payment of royalty for the use of copyright in the
computer software, and that the same does not
give rise to any income taxable in India as a result
of which the persons referred to in section 195 of
the Act were not liable to deduct any TDS u/s 195

‘8. Whether the Tribunal was correct in holding that since
the assessee had purchased only a right to use the
copyright, i.e., the software and not the entire copyright
itself, the payment cannot be treated as royalty as per
the Double Taxation Avoidance Agreement and Treaties,
which [are] beneficial to the assessee and consequently
section 9 of the Act should not be taken into consideration.
9. Whether the Tribunal was correct in holding that the
payment partakes the character of purchase and sale of
goods and therefore cannot be treated as royalty payment
liable to Income Tax.’

5

The appellant, Engineering Analysis Centre of Excellence
Pvt. Ltd. [‘EAC’] was a resident Indian end-user of shrinkwrapped computer software, directly imported from the
USA.
For the assessment years 2001-2002 and 2002-2003, the
A.O., by an order dated 15th May, 2002, after applying
Article 12(3) of the Double Taxation Avoidance Agreement
[‘DTAA’] between India and the USA, and upon applying
section 9(1)(vi) of the IT Act, found that what was in fact
transferred in the transaction between the parties was
copyright which attracted payment of royalty and, thus, it
was required that tax be deducted at source by the Indian
importer and end-user, EAC. Since this was not done for
both the assessment years, EAC was held liable to pay
the amount of Rs. 1,03,54,784 that it had not deducted
as TDS, along with interest u/s 201(1A) amounting to
Rs. 15,76,567. The appeal before the Commissioner
[‘CIT’] was dismissed by an order dated 23rd January,
2004. However, the appeal before the Tribunal [‘ITAT’]
succeeded vide an order dated 25th November, 2005
in which the ITAT followed its previous order dated 18th
February, 2005 passed in Samsung Electronics Co. Ltd.
vs. Income Tax Officer, ITA Nos. 264-266/Bang/2002.
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In answering these questions, through a judgment
dated 24th September, 2009, the Division Bench of the
Karnataka High Court relied heavily upon the judgment of
this Court in Transmission Corporation of A.P. Ltd. vs.
CIT, (1999) 7 SCC 266 [‘AP Transco’] and held that since
no application u/s 195(2) had been made, the resident
Indian importers became liable to deduct tax at source
u/s 195(1).
This view was set aside by the Supreme Court in GE
India Technology Centre (P) Ltd. vs. CIT, (2010) 10
SCC 29 [‘GE Technology’] which ultimately found that the
judgment of the High Court dated 24th September, 2009
had misread AP Transco (Supra). Consequently, the
Supreme Court remanded the matter to the Karnataka
High Court to decide on merits in the following terms:
‘Since the High Court did not go into the merits of the
case on the question of payment of royalty, we hereby set
aside the impugned judgment of the High Court and remit
these cases to the High Court for de novo consideration
of the cases on merits. The question which the High Court
will answer is: whether on facts and circumstances of the
case ITAT was justified in holding that the amount(s) paid
by the appellant(s) to the foreign software suppliers was
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021
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not “royalty” and that the same did not give rise to any
“income” taxable in India and, therefore, the appellant(s)
was not liable to deduct any tax at source?’
The impugned judgment of the Karnataka High Court
dated 15th October, 2011, reported as CIT vs. Samsung
Electronics Co. Ltd., (2012) 345 ITR 494, dealt with a
whole group of appeals.
After setting out the facts in one of the appeals treated as
the lead matter, namely ITA No. 2808/2005 concerning
Samsung Electronics Co. Ltd., and the relevant provisions
of the Income-tax Act, India’s DTAAs with USA, France
and Sweden, respectively, the Karnataka High Court,
on an examination of the End-User Licence Agreement
[‘EULA’] involved in the transaction, found that what was
sold by way of computer software included a right or
interest in copyright, which thus gave rise to the payment
of royalty and would be an income deemed to accrue in
India u/s 9(1)(vi), requiring the deduction of tax at source.
According to the Supreme Court, the appeals before it
could be grouped into four categories:
i) The first category deals with cases in which computer
software is purchased directly by an end-user, resident
in India, from a foreign, non-resident supplier or
manufacturer.
ii) The second category of cases deals with resident
Indian companies that act as distributors or resellers, by
purchasing computer software from foreign, non-resident
suppliers or manufacturers and then reselling the same to
resident Indian end-users.
iii) The third category concerns cases wherein the
distributor happens to be a foreign, non-resident vendor
who, after purchasing software from a foreign, nonresident seller, resells the same to resident Indian
distributors or end-users.
iv) The fourth category includes cases wherein computer
software is affixed onto hardware and is sold as an
integrated unit / equipment by foreign, non-resident
suppliers to resident Indian distributors or end-users.
The Supreme Court, after considering the provisions of
law and the precedents on the subject and discussing the
issues involved in great detail, concluded that given the
definition of royalties contained in Article 12 of the DTAAs,
it is clear that there is no obligation on the persons
mentioned in section 195 of the IT Act to deduct tax at
source as the distribution agreements / EULAs in the facts
of these cases do not create any interest or right in such
distributors / end-users which would amount to the use
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of or right to use any copyright. The provisions contained
in the IT Act [section 9(1)(vi), along with Explanations 2
and 4 thereof], which deal with royalty, not being more
beneficial to the assessees, have no application in the
facts of these cases.
According to the Supreme Court, the answer to the question
posed before it is that the amounts paid by resident
Indian end-users / distributors to non-resident computer
software manufacturers / suppliers, as consideration for
the resale / use of the computer software through EULAs
/ distribution agreements, is not the payment of royalty for
the use of copyright in the computer software and that the
same does not give rise to any income taxable in India,
as a result of which the persons referred to in section 195
were not liable to deduct any TDS u/s 195. The answer to
this question would apply to all four categories of cases
enumerated above.
Notes:
(1) The above judgment deals with a batch of cases
involving four categories of facts mentioned therein
raising issues relating to purchase of shrink-wrapped
software and Royalty Taxation, more so in the context
of Tax Treaties (i.e., DTAAs). For this purpose, the Court
thought it fit to take the facts in the case of EAC as a
sample case.
(2) While dealing with the issues, the Court dealt with the
relevant provisions of the Copyright Act, 1957 (as amended
from time to time) in great detail and its effect on various
aspects. The Court has also dealt with the contextual
meaning of the undefined (in the Act as well as relevant
DTAAs) expression ‘Copyright’ under the Copyright
Act. In the context of determining whether distribution
agreements / EULAs have created any interest or right
in copyright under the Copyright Act in such distributors
/ end-users, the Court also referred to the doctrine of
first sale or principle of exhaustion statutorily recognised
under the Copyright Act. The Court also examined the
nature of rights (non-exclusive, non-transferable licence)
available to the assessees under the relevant distribution
agreements / EULAs and the conclusion of the Court is
based on this.
(3) The Court has also reiterated / stated various
principles in the context of tax implications of such
cross-border transactions such as: Liability of TDS u/s
195, principles of Tax Treaty override, effect of liability
Continued on Page 59
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Chartered Accountants

DEDUCTION FOR PENALTIES AND FINES UNDER THE
MOTOR VEHICLES ACT, 1988
ISSUE FOR CONSIDERATION
Section 37 allows a deduction for any revenue
expenditure, laid out or expended wholly and exclusively
for the purposes of business or profession, in computing
the income under the head Profit and Gains from
Business and Profession, provided the expenditure is not
of a nature covered by sections 30 to 36.
Explanation 1 to section 37(1) provides that no deduction
or allowance shall be made in respect of an expenditure
incurred for any purpose which is an offence or which
is prohibited by law; such an expenditure shall not be
deemed to have been incurred for the purposes of
business and profession.
Explanation 1, inserted for removal of doubts with
retrospective effect from 1st April, 1962, has been the
subject matter of fierce litigation even before it was
inserted by the Finance No. 2 Act, 1998. Disputes
regularly arise about the true meaning of the terms ‘for
any purpose which is an offence’ or ‘which is prohibited
by law’ in deciding the allowance of an expenditure
incurred. The courts have been disallowing expenditure
incurred against the public policy or payments that
were made for serious violation of law even before the
insertion of Explanation 1. Issues also arise about the
legislative intent of Explanation 1 and about the scope
of Explanation 1; whether the Explanation has limited
the law as it always was or whether it has expanded its
scope, or has reiterated what was always there.
In the last few years, the legislatures, Central and State,
have increased the fines and penalties many-fold for
violation of traffic laws and with this enormous increase
the issue of allowance or deduction of such payments
has also attracted the attention of the taxpayers who
hitherto never viewed these seriously. The issue has
been considered on several occasions by the courts and
is otherwise not new, but it requires consideration in view
of the sizeable increase in the quantum of expenditure
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and the dexterous implementation of the new fines by the
traffic authorities with vigour hitherto unknown in this vast
country. The recent decision of the Kolkata Bench of the
Tribunal holding that such an expenditure is not allowable
as a deduction in contrast to many decisions regularly
delivered for allowance of such payments, requires us to
examine this conflict once more, mainly with the intention
to recap the law on the subject and share some of our
views on the same.

THE APARNA AGENCY LTD. CASE
The issue recently came up for consideration in Aparna
Agency Ltd. 79 taxmann.com 240 (Kolkata-Trib). In
that case the assessee was engaged in the business
of clearing and distribution of FMCG products and of
forwarding agents and had claimed deduction for expenses
in respect of payments made to State Governments for
violating the provisions of the Motor Vehicles Act, 1988
(M.V. Act) for offences committed by its employees.
The A.O. disallowed the payments by holding that such
payments were made for infraction of law and could not
be allowed as a deduction. The Commissioner (Appeals)
confirmed the action of the A.O. but reduced the quantum
of disallowance.
In an appeal to the Tribunal, the assesse challenged
the orders of the A.O. and the Commissioner (Appeals).
It submitted that the payments were made to the traffic
department for minor traffic violations committed by its
delivery vans, and the payments were not against any
proved violation or infraction of law but were made in
settlement of contemplated governmental actions that
could have led to charging the assessee with an offence.
It submitted that the payment did not prove any guilt and
was made with a view to avoid prolonged litigation, save
time and litigation cost.
The assessee relied on the decision of the Madras High
Court in CIT vs. Parthasarathy, 212 ITR 105 to contend
that the payment that was compensatory in nature should
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be allowed as a deduction so long as the said payment
was not found to be penal in nature.
The Tribunal examined the provision of the M.V. Act,
1988, and in particular the relevant sections concerning
the offence and the levy of the fine, namely, sections
119, 122, 129 and 177. It noted that the term ‘offence’
though not defined under the Income-tax Act, 1961, was,
however, defined exhaustively by section 3(38) of the
General Clauses Act, 1887 to mean ‘any act or omission
made punishable by any law for the time being in force’.
It was also noted that even the expression ‘prohibited
by law’ has not been defined in the I.T. Act. Under the
circumstances, the Tribunal held that the expression
should be viewed either as an act arising from a contract
which was prohibited by statute or which was entered into
with the object of committing an illegal act. The Tribunal
quoted with approval the following paragraph of the
decision of the Supreme Court in the case of Haji Aziz
and Abdul Shakoor Bros. vs. CIT 41 ITR 350:
‘In our opinion, no expense which is paid by way of penalty
for a breach of the law can be said to be an amount wholly
and exclusively laid for the purpose of the business. The
distinction sought to be drawn between a personal liability
and a liability of the kind now before us is not sustainable
because anything done which is an infraction of the law
and is visited with a penalty cannot on grounds of public
policy be said to be a commercial expense for the purpose
of a business or a disbursement made for the purposes of
earning the profits of such business’.
The Tribunal, on perusal of various statutory provisions
of the M.V. Act under which the payments in question
were made, for offences committed by the employees for
which the assessee was vicariously liable, held that such
payments were not compensatory in nature and could not
be allowed as a deduction by upholding the order of the
Commissioner (Appeals) to that extent.

BHARAT C. GANDHI’S CASE
A similar issue had arisen in the case of DCIT vs. Bharat
C. Gandhi, 10 taxmann.com 256 (Mum). The assessee
in the case was an individual and the proprietor of Darshan
Roadlines which specialised in transporting cargo
consignments of huge or massive dimensions where the
weight and the size of the same exceeded the limits laid
down under the M.V. Act and the rules thereunder. The
assessee paid compounding fees aggregating to Rs.
73,45,953 to the RTO on various trips during the year for
transportation of the massive consignments on its trailers
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by way of fines at the check-post at Bhachau, Gujarat on
various trips during the year for Suzlon Energy Ltd. The
A.O. disallowed the assessee’s claim in respect of the
said payments, holding that it was in the nature of penalty
and, thus, not allowable u/s 37(1). The Commissioner
(Appeals), however, held that the expenditure was not in
violation of the M.V. Act and the payments could not be
termed as penalty. He further relied on the clarifications
given by the Central Government vide letter dated 3rd
August, 2008 and allowed the expenditure.
On Revenue’s appeal, the Departmental Representative
submitted that the issue was not of nomenclature but the
intention of the Legislature in not allowing the amounts
paid for violation of law. It was further submitted that it was
nowhere stated that the assessee satisfied the conditions
of the Circular referred to by it before the Commissioner
(Appeals). It was submitted that the payment was a
penalty for violating the law and could not be allowed.
In reply, the assessee contended that the massive (or overdimensioned) consignment was indivisible and could not
be divided into parts and pieces and hence there was no
other way to transport it except by exceeding the permitted
limits. It was submitted that transportation in such a manner
was a business necessity and commercial exigency and
did not involve any deliberate intention of violating any law
or rules. It was further submitted that even though it was
a compounding fees paid u/s 86(5) of the M.V. Act to the
RTO, it was an option given to the assessee and hence
payment could not be referred to as a penalty. It was
further submitted that such over-dimension charges were
also paid to Western Railways for crossing the railway
tracks and an amount of Rs. 2,71,380 was allowed by the
A.O. It was highlighted that the Central Government vide
letter dated 3rd August, 2008 had clarified that transport
could take place on payment of the fines.
The assessee further referred to section 86(5) of the
M.V. Act and relied on the precedents on the issue in the
following cases:
(i) Chadha & Chadha Co. in IT Appeal No. 3524/
Mum/2007
(ii) CIT vs. Ahmedabad Cotton Mfg. Co. Ltd. 205 ITR
163(SC)
(iii) CIT vs. N.M. Parthasarathy 212 ITR 105 (Mad)
(iv) ACIT vs. Vikas Chemicals 122 Taxman 59 (Delhi)
(v) CIT vs. Hero Cycles Ltd. 17 Taxman 484 (Punj. &
Har.)
(vi) Kaira Can Co. Ltd. vs. Dy. CIT 32 DTR 485 (MumTrib)
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(vii) Western Coalfields Ltd. vs. ACIT, 27 DTR 226
(Nag-Trib)
The Tribunal noted that the issue was elaborately
discussed by the ITAT in the case of Chadha & Chadha
Co., IT Appeal No. 6140/Mum/2009, dated 17th
September, 2010 relied upon by the assessee wherein
the ITAT in its order has considered as under:
‘9. The liability for additional freight charges was
considered in the case of ITO vs. Ramesh Stone Wares
by the ITAT Amritsar Bench in 62 TTJ (Asr.) 93 wherein
the additional freight charges paid to Railway Department
for overloading was considered and held that the expense
was not penal in nature because it is not the infringement
of law but same is violation of contract that too not by the
assessee but by his agent, i.e., Coal Authority of India.
In terms of an agreement, if coal is finally found by the
authorities to be overloaded then the assessee has to
pay additional freight charges which according to the
terminology of the contract is called penalty freight. This
liability was not considered as penal nature and allowed.
In the assessee’s case also the overloading charges are
to be incurred regularly in view of the nature of goods
transported for the said steel company and since the
nature of the goods is indivisible and generally more than
the minimum limit prescribed under the Motor Vehicles
Act, the assessee has to necessarily pay compounding
charges for transporting goods as part of the business
expenses. These are not in contravention of law and the
RTO authorities neither seized the vehicle nor booked
any offence but are generally collecting as a routine
amount at the check-post itself while allowing the goods
to be transported. In view of the nature of collection and
payment which are necessary for transporting the goods
in the business of the assessee, we are of the opinion
that it does not contravene the M.V. Act as stated by the
A.O. and the CIT(A).
10. Similar issue also arose with reference to fine
and penalty paid on account of violation of National
Stock Exchange Regulations in the case of Master
Capital Services Ltd. vs. DCIT and the Hon’ble ITAT
Chandigarh “A” Bench in ITA No. 346/Chd/2006, dated
26th February, 2007 108 TTJ (Chd) 389 has considered
that fines and penalties paid by the assessee to NSE
for trading beyond exposure limit, late submission of
margin certificate due to software problem and delay
in making deliveries of shares due to deficiencies are
payments made in regular course of business and not
infraction of law, hence allowable. In the assessee’s case
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also these fines are paid regularly in the course of the
assessee’s business for transportation of goods beyond
the permissible limit and these payments are being
made in the regular course of business to the same RTO
authorities at the check-post every year, in earlier years
and in later years also. Accordingly, it has to be held that
these payments are not for any infraction of law but paid
in the course of assessee’s business of transportation
and these are allowable expenses under section 37(1).’
In view of the legal principles established by the decisions
referred to and noticing that the assessee had made about
230 trips by paying compounding fees, as per the rules in
the M.V. Act, the Tribunal held that it could not be stated
that the assessee’s payments of compounding fees was
in violation of law. Since the assessee was engaged in
transporting of over-dimensioned goods, in excess of
specified capacities in its transport business, it was a
necessary business expenditure, wholly and exclusively
incurred for the purpose of business, and the same was
allowable u/s 37(1). The order of the Commissioner
(Appeals) on the issue was confirmed and in the result,
the appeal of the Revenue was dismissed.

OBSERVATIONS
Section 37 is a residual provision that allows a business
deduction for an expenditure not specified in sections 30
to 36, provided that the expenditure in question is incurred
wholly and exclusively for the purposes of business,
an essential precondition for any allowance under this
section. Any expenditure that cannot be classified as such
a business expenditure gets automatically disallowed
under this provision unless it is specifically allowed under
other provisions of the Act. Likewise, under the scheme
of the Act, an expenditure of capital nature or a personal
nature is also not allowable in computing the total income.
The sum and substance of this is that a payment which
cannot be construed as made for the purposes of business
gets disallowed.
In the context of the discussion here, it is a settled
position in law that the purpose of any ordinary business
can never be to offend any law or to commit an act that
violates the law and therefore any payments made for
such an offence or as a consequence of violating any law
is not allowable; such an allowance is the antithesis of the
business deduction. Allowance for such payments has no
place for the deduction in the general scheme of taxation.
Such payments would be disallowed irrespective of any
express provision, like Explanation 1, for its disallowance.
It is for this reason that the payments of the nature
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discussed have been disallowed even before the insertion
of Explanation 1 by the Finance (No. 2) Act, 1998 w.r.e.f.
1st April, 1962. It is for this reason that the insertion of this
Explanation has been rightly labelled as ‘for removal of
doubts’ to reiterate a provision of law which was always
there.
Under the circumstances, the better view of the law is that
the insertion of the Explanation is not to limit the scope
of disallowance; any expenditure otherwise disallowable
would remain disallowable even where it is not necessarily
provided for by the express words of the Explanation. It
is with this understanding of the law that the courts have
been regularly disallowing the expenditure against public
policy, for committing illegal acts, for making payments
which are crimes by themselves and even, in some
cases, expenditure incurred for defending the criminal
proceedings. The disallowance here of an expenditure is
without an exception and the principle would apply even
in respect of an illegal business unless when it comes to
the allowance of a loss of such business, in which case a
different law laid down by the courts may apply.
The decisions chosen and discussed here are taken with
the limited objective of highlighting the principles of the law
of disallowance, even though they may not be necessarily
conflicting with each other and maybe both may be correct
in their own facts. The settled understanding of the law
provided by the decisions of the Supreme Court in a case
like Haji Aziz and Abdul Shakoor Bros. 41 ITR 350 has
been given a new dimension by the subsequent decisions
of the said court in the cases of Prakash Cotton Mills,
201 ITR 684 and Ahmedabad Cotton Manufacturing
Co. Ltd., 205 ITR 163 for making a distinction in cases
of payment of redemption fine or compounding fees.
The court in these case held that it was required to
examine the scheme of the provisions of the relevant
statute providing for payment of an impost, ignoring its
nomenclature as a penalty or fine, to find whether the
payment in question was penal or compensatory in nature
and allow an expenditure where an impost was found to
be purely compensatory in nature. It was further held that
when an impost was found to be of a composite nature,
the payment was to be bifurcated and the part attributable
to penalty was to be disallowed.
Following this distinction, many courts and tribunals have
sought to allow those payments that could be classified
as compensatory in nature. Needless to say, the whole
exercise of distinguishing and separating the two is
discretionary and at times results in decisions that do not
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reconcile with each other. For example, some courts hold
that the penalty under the Sales Tax Act is not disallowable
while a few others hold that it is disallowable. At times
the courts are led to decide even the payment admittedly
made for an offence or violation of law was allowable if it
was incurred under a bona fide belief out of commercial
expediency.
The other extreme is disallowance of payments that are
otherwise bordering on immorality as perceived by society.
The Supreme Court in the case of Piara Singh 124 ITR
40 and later in the case of Dr. T.A. Qureshi 287 ITR 647
held that there was a clear distinction between morality
and law and the decision of disallowance should be
purely based on the considerations rooted in law and not
judged by morality thereof. These decisions also explain
the clear distinction in principle relating to a loss and an
expenditure to hold that in cases of an illegal business,
the loss pertaining to such a business may qualify for setoff against income of such business.
As noted earlier, the Income-tax Act has not defined the
terms like ‘offence’ or ‘prohibited by law’ and it is for this
reason, in deciding the issue, that the taxpayer and the
authorities have to necessarily examine the relevant
statute under which the payment is made, to determine
whether such a payment can be classified to be made for
any purpose which is an offence or which is prohibited by
law under the respective statutes.
Needless to reiterate, the scope of disallowance is
not restricted by the Explanation and the expenditure
otherwise held to be disallowed by the courts should
continue to be disallowed and those covered by the
Explanation would surely be disallowed. In applying the
law, one needs to appreciate the thin line of distinction
between an infraction of law, an offence, a violation and a
prohibition, each of which may carry a different connotation
while deciding the allowance or otherwise of a payment.
In deciding the issue of allowance or otherwise, it perhaps
would be appropriate to examine the ratio of the latest and
all-important decision of the Supreme Court in the case of
Maddi Venkataraman & Co. (P) Ltd., 229 ITR 534 where
the Court held that a penalty for an infraction of law is not
deductible on grounds of public policy, even if it is paid
for an act under an inadvertence. The Full Bench of the
Punjab and Haryana High Court in the case of Jamna
Auto Industries, 299 ITR 92 held that a penalty imposed
for violation of any law even in the course of business
cannot be held to be a commercial loss allowable in
law. One may also see the latest decision in the case of
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Confederation of Indian Pharmaceutical Industry vs.
CBDT, 353 ITR 388 (HP) wherein the Court examined the
issue of payment by the pharmaceutical company to the
medical practitioners in violation of the rules of the Indian
Medical Council.

compensatory in nature and have the effect of regularising
a default. Surely a payment made for compounding an
offence to avoid imprisonment is not one that can be
allowed as a deduction, even where such a compounding
is otherwise permitted under the relevant statute?

It appears that the plea that the payment was made
during the course of business and the businessman was
compelled to offend or violate the law out of commercial
expediency is no more tenable and, in our considered
opinion, not an attractive contention to support a claim for
a business deduction. A payment to discharge a statutory
obligation, for correcting the default when permitted
under the relevant statute, can be viewed differently and
favourably in deciding the allowance of such payment, but
such a payment may not be allowed when it is otherwise
for an offence or for violating the law inasmuch as it
cannot be considered as an expenditure laid out for the
purpose of the business. An infraction of law cannot be
treated as a normal occurrence in business.

The tribunal and courts in the following decisions,
too, have taken a stand that payments made for traffic
violations were not allowable as deductions:
 Vicky Roadways ITA No. 38/Agra/2013,
 Sutlej Cotton Mills ITA 1775/1991 (Del) HC, dated
31st October, 1997,
 Kranti Road Transport (P) Ltd. 50 SOT 15
(Visakhapatnam).

Having noted the law and the developments in law, it is
advisable to carefully examine the relevant law under
which the payment is made for ascertaining whether
the payment can at all be classified as a compensatory
payment, for example interest, including those which
are labelled as fines and penalties but are otherwise

However, the tribunal and courts in the following cases
have allowed the deduction for expenditure made
for violation of the M.V. Act, 1988 in cases where the
payment was made for overloading the cargo beyond the
permissible limit, on the ground that the cargo in question
was indivisible and there was a permission from the
Central Government to allow the overloading on payment
of fines:
 Ramesh Stone Wares, 101 Taxman 176 (Mag) (Asr),
 Vishwanath V. Kale ITA/20181/Mum/2010,
 Chetak Carriers ITA 2934/Delhi/1996,
 Amar Goods Carrier ITA 50 and 51/Delhi/199.

निरपेक्षो निर्विकारो निर्भरः शीतलाशयः।
अगाधबद्ु धिरक्षुब्धो भव चिन्मात्रवासनः॥
You are unconditioned and changeless,
formless and immovable, unfathomable
awareness and unperturbable, so hold on
to nothing but consciousness.
— Ashtvakra Gita 1:17

We cannot fix yesterday,
but we can create tomorrow
— Sadhguru
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EQUALISATION LEVY ON E-COMMERCE SUPPLY AND
SERVICES, Part – 1
The taxation of digitalised economy is a hotly debated
topic in the international tax arena at present, with the
OECD and its Inclusive Framework trying to come to a
consensus-based solution and with the United Nations
recently introducing a new article 12B on taxation
of Automated Digital Services in the UN Model Tax
Convention. In our earlier article (BCAJ, March, 2021,
Page 24), we had covered the provisions relating to
Significant Economic Presence (‘SEP’) and the extended
source rule, introduced by India in order to tax the
digitalised economy. While the provisions relating to SEP
have now been operationalised vide Notification No.
41/2021 issued on 3rd May, 2021, the Equalisation Levy
(‘EL’) was the first provision introduced by India to tackle
the issues in the taxation of the digitalised economy. After
their introduction in the Finance Act, 2016 to cover online
advertisement services (‘EL OAS’), the EL provisions
have been extended vide the Finance Act, 2020 to bring
more transactions within their scope. Similarly, while the
application of the SEP provisions would be limited, in case
of non-applicability of the DTAA or absence of a DTAA,
the EL provisions may be applied widely. In this two-part
article, we seek to analyse some of the intricacies and
issues in respect of the Equalisation Levy as applicable to
E-commerce Supply or Services (‘EL ESS’).

1. BACKGROUND
The rapid advancement of technology has transformed
the digital economy and it now permeates all aspects of
the economy; therefore, it is now impossible to ring-fence
the digital economy. Today, technology plays an extremely
significant role in the way business is conducted globally.
This is clearly evident in the on-going pandemic wherein
one is able to work within the confines of one’s home
without visiting the office in most of the sectors thanks
to the use of technology and the various tools available
today. However, this technological advancement has also
resulted in enabling an entity to undertake business in a
country without requiring it to be physically present in the
said country. For example, advertising which was done
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

through physical hoardings or boards, can now be done
on social media targeting the residents of a particular
country without physically requiring any space in that
country. Similarly, traditional theatres are being replaced
by various Over-the-Top (‘OTT’) platforms which enable a
viewer to watch a movie on her device without having to
physically visit a theatre.
Another example is the replacement of the physical
marketplace by e-commerce sites wherein sellers can sell
their goods or services to buyers without having to go to
the physical marketplace. Countries realised that the tax
rules, which are more than a century old, do not envisage
undertaking a business in a country without having
physical presence and therefore do not provide for taxing
rights to the source or market jurisdictions. ‘Addressing
the Tax Challenges of the Digital Economy’ was identified
as the 1st Action Plan out of the 15 Action Plans of the
OECD Base Erosion and Profit Shifting (‘BEPS’) Project.
This signifies the importance given to the issue by the
OECD and other countries participating in this Project.
Interestingly, the workflow on digital economy was not
included in the BEPS Project as endorsed by the G20
at the Los Cabos meeting on 19th June, 20121. However,
it was considered as Action Plan 1 when it released the
Action Plans in July, 2013 even though it did not fit under
any of the structural headings of the OECD’s Plan of
Action of ‘establishing international coherence of income
taxation’, ‘restoring the full effects of the international
standards’, ‘ensuring tax transparency’ of ‘developing a
tool for swift implementation of the new measures’2. In
other words, while the other Action Plans specifically
dealt with countering BEPS measures, Action 1 seeks
to re-align the tax rules irrespective of the fact that such
1 B. Michel, ‘The French Crusade to Tax the Online Advertisement Business:
Reflections on the French Google Case and the Newly Introduced Digital
Services Tax,’ 59 Eur. Taxn. 11 (2019), Journal Articles & Papers IBFD
(accessed 28th January 2020)
2 Ibid
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rules give rise to any BEPS concerns.
BEPS Action Plan 1 did not result in a consensus and
therefore it was agreed that more work would be done on
this subject. However, the Action Plan shortlisted three
alternatives for countries to implement as an interim
measure. India was one of the first countries to enact
a unilateral measure when it introduced the EL OAS in
the Finance Act, 2016. Subsequently, several countries
introduced similar measures in their domestic tax laws.
India introduced the EL ESS in the Finance Act, 2020 to
bring to tax e-commerce transactions. Interestingly, while
the EL OAS was introduced at the time of introduction of
the Finance Bill, 2016 during the annual Union Budget,
the EL ESS provisions were not a part of the Finance Bill,
2020 and were introduced only at the time of its enactment.
The absence of a Memorandum explaining the provisions
of the EL ESS has resulted in a lot of confusion regarding
the intention of certain provisions which is an important
aspect one needs to consider while interpreting the law.
While the Finance Act, 2021 did clarify a few issues,
some of the issues are still unresolved. Moreover, the
clarification in the Finance Act, 2021, which was made
retrospective from 1st April, 2020, has also resulted in
some issues. In the first part of this two-part article, the
provisions of the EL ESS are analysed. However, before
analysing the EL ESS provisions, given the interplay and
overlap with the EL OAS, the ensuing paragraph briefly
covers the EL OAS provisions.

2. EQUALISATION LEVY ON ONLINE
ADVERTISEMENT SERVICES
Recognising the need of the hour and the significance of
the issues relating to the taxation of the digital economy,
the Finance Ministry constituted the Committee on
Taxation of E-commerce. It consisted of members of
the Department of Revenue, representatives of some
professional bodies, representatives from industry and
other professionals, expert in the field. The Committee
examined the Action 1 Report as well as the literature from
several well-known authors on the subject and released
its proposal in February, 2016.
The Finance Act, 2016 introduced the provisions of EL
OAS. Unlike the SEP provisions and the extended source
rule, the EL OAS (as well as EL ESS) is not a part of
the Income-tax Act, 1961 (‘ITA’). EL OAS applies on
specified services rendered by non-residents to a person
resident in India or to a non-resident having a Permanent
Establishment (‘PE’) in India. Specified service for the
purpose of EL OAS has been defined in section 164(i) of
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the Finance Act, 2016 as follows:
‘“specified service” means online advertisement, any
provision for digital advertising space or any other facility
or service for the purpose of online advertisement and
includes any other service as may be notified by the
Central Government in this behalf.’
Under the EL OAS provisions, a person resident in India
or a non-resident having a PE in India shall deduct EL at
the rate of 6% on payment for specified service to a nonresident if it satisfies the following conditions:
a. The service rendered is not effectively connected to a
PE of the non-resident service provider;
b. The payment for the specified service exceeds INR
100,000 during the previous year; and
c. The payment is in respect of the specified services
utilised in respect of a business or profession carried out
by the payer.
Therefore, the EL OAS applies only in respect of Online
Advertisement Services or any facility or service for
the purpose of online advertisement. Further, EL OAS
provisions place the onus of responsibility of collection of
the levy on the payer being a resident or on the payer
being a non-resident having a PE in India.
While there are various issues and intricacies in relation
to the EL OAS, we have not covered the same as the
objective of this article is to cover the EL ESS provisions
and the issues arising therefrom. However, some of
the common issues, such as whether EL provisions
are restricted by a tax treaty, have been covered in the
second part of this two-part article.

3. EQUALISATION LEVY ON
E-COMMERCE SUPPLY OR SERVICES
3.1 Scope and coverage
The Finance Act, 2020 extended the scope of EL to cover
consideration received by non-residents on E-commerce
Supply or Services (‘ESS’) made or facilitated on or after
1st April, 2020.
EL ESS applies at the rate of 2% on the consideration
received by a non-resident on ESS, which has been
defined in section 164(cb) of the Finance Act, 2016 to
mean:
(i) Online sale of goods owned by the e-commerce
operator; or
(ii) Online provision of services provided by the
e-commerce operator; or
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(iii) Online sale of goods or provision of services, or both,
facilitated by the e-commerce operator; or
(iv) Any combination of activities listed in clauses (i), (ii)
or (iii).
Further, the Finance Act, 2021 has also extended the
definition of ESS for this clause to include any one or
more of the following online activities, namely,
(a) Acceptance of offer for sale; or
(b) Placing of purchase order; or
(c) Acceptance of the purchase order; or
(d) Payment of consideration; or
(e) Supply of goods or provision of services, partly or
wholly.
Moreover, EL ESS applies for consideration received or
receivable by a non-resident in respect of ESS made or
provided or facilitated by it to the following persons as
provided in section 165A(1) of the Finance Act, 2016 as
amended by the Finance Act, 2020:
(i) A person resident in India; or
(ii) a person who buys such goods or services, or both,
using an internet protocol (IP) address located in India; or
(iii) a non-resident under the following specified
circumstances:
a. sale of advertisement which targets a customer who
is resident in India, or a customer who accesses the
advertisement through an IP address located in India;
b. sale of data collected from a person who is resident in
India, or from a person who uses an IP address located
in India.
Further, the provisions of EL ESS shall not apply in the
following circumstances:
(i) Where the non-resident e-commerce operator has a
PE in India and the ESS is effectively connected to the
PE;
(ii) Where the provisions of EL OAS apply; or
(iii) Whether the sales, turnover, or gross receipts of the
e-commerce operator from the ESS made or provided or
facilitated is less than INR 2 crores during the previous
year.
Lastly, section 10(50) of the ITA provides an exemption
from tax on the income which has been subject to EL
OAS and EL ESS.
3.2 Non-resident
EL ESS applies in respect of consideration received or
receivable by a non-resident from ESS made or provided
or facilitated. The term ‘non-resident’ has not been defined
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

in the Finance Act, 2016.
However, section 164(j) of the Finance Act, 2016 provides
that words and expressions not defined in it but defined
in the ITA shall have the meanings assigned to them in
the Finance Act, 2016 as well. In other words, in respect
of undefined words and expressions, the meaning as
ascribed in the ITA would apply here as well.
Accordingly, one would import the meaning of the term
‘non-resident’ from section 2(30) read with section 6 of
the ITA.
3.3 Online sale of goods
The EL ESS provisions apply in respect of ESS which
has been defined in section 164(cb) of the Finance Act,
2016 as provided in paragraph 3.1 above. Accordingly,
EL ESS applies in respect of consideration on online sale
of goods made or facilitated by a non-resident. The term
‘online sale of goods’ has not been defined in the Finance
Act, 2016 and therefore some of the issues in respect of
various aspects of the term have been provided in the
paragraphs below.
3.3.1 What is meant by ‘online’
The first condition in respect of the term ‘online sale of
goods’ is that the goods have to be sold ‘online’. The term
‘online’ has been defined in section 164(f) of the Finance
Act, 2016 to mean the following,
‘…a facility or service or right or benefit or access that is
obtained through the internet or any other form of digital
or telecommunication network.’
Therefore, the term is wide enough to cover most types
of transactions undertaken through means other than
physically. Thus, goods sold through a website, email,
mobile app or even through the telephone would be
considered as sales undertaken ‘online’.
3.3.2 What is meant by ‘goods’
The term ‘goods’ has not been defined in the Finance Act,
2016 or in the ITA. Therefore, the question arises as to
whether one can import the term from the Sale of Goods
Act, 1930 (‘SOGA’).
Section 2(7) of the SOGA provides that
‘“goods” means every kind of movable property other than
the actionable claims and money; and includes stock and
shares, growing crops, grass, and things attached to or
forming part of the land which are agreed to be severed
before the sale or under the contract of sale;’
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On the other hand, section 2(52) of the Goods and
Services Tax Act, 2017 (‘GST Act’) refers to a different
definition of the term as follows,
‘“Goods” means every kind of movable property other
than money and securities but includes actionable claims,
growing crops, grass and things attached to or forming
part of the land which are agreed to be severed before
supply or under a contract of supply.’
The issue in this regard is whether one should consider
the definition of the term under the SOGA or the GST
Act, with the major difference in the definition under both
the laws being that SOGA includes shares and stock as
‘goods’, whereas the GST Act does not do so. This issue
is relevant while evaluating the applicability of the EL ESS
provisions to the sale of shares and stock. While an offmarket sale of shares may not trigger the EL provisions
as there may be no consideration paid or payable to an
e-commerce operator, one may need to evaluate whether
the provisions could apply to a transaction undertaken on
an overseas stock exchange (assuming that the overseas
stock exchange is considered as an e-commerce
operator).
In the view of the authors, it may be advisable to consider
the definition under SOGA as this is the principal law
dealing with the sale of goods, whereas the GST Act
is a law to tax certain transactions. In other words,
the transaction of sale of shares and stock on a stock
exchange may be considered as an online sale of goods
and may be subject to the provisions of EL provided that
the stock exchange satisfies the definition of ‘e-commerce
operator’ and other conditions are also satisfied. An
analysis of whether an overseas stock exchange would
be considered as an ‘e-commerce operator’ has been
undertaken in paragraph 3.5.3 below.
However, in respect of an aggregator for booking hotel
rooms or a hotel situated outside India providing online
facility for booking hotel rooms, it would not be considered
as undertaking or facilitating sale of goods as rooms
would not be considered as ‘goods’. The issue of whether
the said facility would constitute a covered provision of
services for the application of the EL provisions in respect
of booking of hotel rooms is discussed in subsequent
paragraphs.
3.3.3 What is meant by ‘online sale of goods’?
Having analysed the meaning of the terms ‘online’ and
‘goods’, the crucial aspect that one may need to consider
is whether the ‘sale’ of the goods has been undertaken
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online as the EL ESS provisions refer to consideration
received or receivable for online ‘sale’ of goods
made or facilitated by the non-resident e-commerce
operator. This term has been generating a lot of
confusion and uncertainty as one needs to understand
as to whether the goods have been sold online. In other
words, the issue that needs to be addressed is whether
the EL provisions could apply in a situation where the
goods are sold online but the delivery of the goods is
undertaken offline.
In this regard, section 19 of the SOGA provides,
‘(1) Where there is a contract for the sale of specific or
ascertained goods, the property in them is transferred to
the buyer at such time as the parties to the contract intend
it to be transferred.’
Therefore, SOGA provides that the title in the goods is
transferred when the parties to the contract intend it to
be transferred. Moreover, the terms and conditions of
various e-commerce sites provide that the risk of loss and
title passes to the buyer upon delivery to the carrier.
Hence, one could possibly argue that in such situations
there is no online sale of goods made or facilitated by
the e-commerce operators which merely facilitate the
placement of the order for the said goods, and therefore
the provisions of EL do not apply.
One could also take a similar view in the case of certain
sites which offer e-bidding services for the goods.
However, this issue has been covered in the Finance
Act, 2021 with retrospective effect from 1st April, 2020
wherein it has been provided that for the purpose of the
definition of ESS, ‘online sale of goods’ shall include any
one or more of the following online activities (‘extended
activities’):
a. Acceptance of offer for sale; or
b. Placing of purchase order; or
c. Acceptance of the purchase order; or
d. Payment of consideration; or
e. Supply of goods or provision of services, partly or
wholly.
Therefore, now, if any of the above activities are
undertaken online, the transaction may be considered as
ESS and may be subject to the provisions of EL (refer
to the discussion in paragraph 3.5 as to whether the
definition of e-commerce operator is satisfied in case the
non-resident only undertakes the above activities online).
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3.4 Online provision of services
The provisions of EL ESS apply in case of online sale of
goods or online provision of services. Having analysed
some of the nuances regarding the online sale of goods,
let us now consider some of the nuances of online
provision of services. Generally, the applicability of EL
ESS to online provision of services may pose complexities
which are significantly higher than those related to online
sale of goods.
Some of the issues have been explained by way of an
example in two scenarios.
(Scenario 1) Let us first take the example of a person
resident in India booking a room in a hotel outside India
(the ‘Hotel’), owned and managed by a non-resident,
through its website. Let us assume that payment for the
booking of the room is made immediately on booking itself.
Now, the question arises whether the said transaction
would be considered as an online provision of services by
the Hotel and whether the provisions of EL would apply
on the same.
The first question is whether there is any sale of goods or
provision of services. Arguably, the renting out of rooms
may be considered as a service rendered by the Hotel.
Now, the question is whether any service is rendered
online.
In this case, one may be able to argue, and rightfully so,
that the service rendered by the Hotel of rental of rooms is
not provided online but is rendered offline and, therefore,
this is not a case of online provision of services. However,
it is important to note that the Hotel is also providing a
facility for booking the rooms online, which in itself is
a service, independent of the rental of the rooms. This
booking service is rendered online and, therefore, may be
considered as an online provision of service by the Hotel
to the person resident in India.
On the other hand, one may be able to argue that no
consideration is received by the Hotel for providing the
online facility and that the entire consideration received
is that for the letting out of the rooms (this may be the
case, for example, if the rate for the rooms is the same
irrespective of whether booked online or directly at the
hotel). In such a case, one may be able to argue that in
the absence of consideration received or receivable, the
provisions of EL cannot apply. Further, even if one were
to counter-argue that the consideration received towards
the rental of the room includes consideration towards
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providing the service of provision of online booking and
the same can be allocated on some scientific basis,
the dominant nature of the activities for the composite
service is that of letting out of the hotel room, which is
not provided online. Accordingly, in the view of the
authors, the provisions of EL shall not apply in such a
scenario.
(Scenario 2) Let us now take the same example wherein
a person resident is booking a room in a hotel, situated
outside India, but the same is booked through a room
aggregator called ABC. Let us further assume that the
entire consideration for the room is paid by the customer to
ABC at the time of booking and then ABC, after deducting
its commission or fees, pays the balance amount to the
hotel.
Now, the first question to be evaluated here is whether the
service rendered by ABC falls under sub-clause (ii) or (iii)
of section 164(cb) of the Finance Act, 2016. Sub-clause
(ii) of section 164(cb) refers to online provision of services
by the e-commerce operator, whereas sub-clause (iii) of
section 164(cb) refers to facilitation for online provision of
services.
One may take a view that given that there is a specific
clause relating to facilitation, which is what is provided
by the aggregator ABC, one should apply sub-clause (iii).
However, the said sub-clause applies only in respect of
facilitation of online provision of services and the services
which are being facilitated are in respect of letting out
of the rooms of the hotel which are not rendered online.
Therefore, the provisions of sub-clause (iii) may not apply.
Alternatively, one could argue that the service rendered
by ABC is through an online facility and therefore it would
fall under sub-clause (ii) relating to online provision of
services. In such a case, the question arises whether the
service is rendered to the customer booking the room or
to the hotel. In case the service is considered as rendered
to the hotel, the provisions of EL may not apply as it
may be considered as a case of services rendered to a
non-resident. However, in the view of the authors, the
service rendered by ABC, of facilitating the letting out
of the rooms of the hotel, is a service rendered by ABC
to both, to the hotel and the customer who is booking
the rooms. This would be the case even though the
commission / fees for the services rendered by ABC is
paid for by the hotel and the customer is not aware of the
commission payable to ABC for facilitation out of the total
amount paid by her.
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3.5 E-commerce operator
Having analysed some of the issues relating to online sale
of goods or online provision of services, this paragraph
covers some issues in respect of the e-commerce
operator.
3.5.1 Who is considered as an e-commerce operator?
An e-commerce operator is defined in section 164(ca) of
the Finance Act, 2016 to mean the following:
‘“E-commerce operator” means a non-resident who
owns, operates or manages digital or electronic facility or
platform for online sale of goods or online provision of
services, or both;’
Therefore, in order for a non-resident to be considered
as an e-commerce operator, the following cumulative
conditions are required to be satisfied:
a. There should be a digital or electronic facility or
platform; and
b. The said facility or platform should be for online sale of
goods or online provision of services, or both; and
c. The non-resident should own, operate or manage the
said facility or platform.
3.5.2 Will sale of goods or providing services via
e-mail be subject to the provisions of EL?
The biggest concern most non-residents were facing at
the time of the introduction of the EL ESS provisions was
whether the sale of goods concluded over exchange of
emails could be subject to the provisions of EL ESS.
If such a transaction were to be covered under the
provisions of EL ESS, there could be major repercussions
for a lot of MNCs as a lot of intra-group transactions
are undertaken over email. The confusion increased
significantly after the amendments undertaken in the
Finance Act, 2021 wherein the definition of ‘online sale of
goods’ or ‘online provision of services’ has been extended
to include acceptance of offer, placing of purchase order,
acceptance of purchase order, payment of consideration,
etc.
In this case, while ‘email’ may be considered as an online
facility, the seller of the goods is not operating, owning or
managing the email facility which is managed by the IT
company (such as Microsoft or Google). Further, even if
one considers that the seller is operating the facility, it is a
facility for communication and it is not a facility for online
sale of goods or for online provision of services. Moreover,
it is important to highlight that there is a difference in the
operation of the facility or platform and the operation of an
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account on the platform. Therefore, if one is operating an
email account, it may not be appropriate to contend that
one is operating the entire facility.
Accordingly, in the view of the authors, the transactions
undertaken through email may not be subject to EL ESS
as the seller of goods over exchange of emails may not
come within the definition of ‘e-commerce operator’.
This would also be the case for services rendered through
email, say an opinion given by a foreign lawyer to a
client on email. In such a scenario, the lawyer cannot be
considered as an ‘e-commerce operator’.
The absurdity of considering transactions undertaken
through email as subject to EL is magnified in the case
of transactions undertaken through a telephone. As
telecommunication is considered as an online facility
u/s 164(f) of the Finance Act, 2016, would one consider
goods ordered through a telephone as being subject to
the provisions of EL?
In this regard, it may be highlighted that even if one takes
a view as explained in paragraph 3.5.4 below that the
extended activities list should also apply to the definition
of ‘e-commerce operator’, the argument that email is a
facility or platform for communication and not for online
sale of goods or provision of services, including the
extended activities, should hold good.
Similarly, in the case of teaching services rendered online
by universities, or conferences organised by various
organisations online, the question arises whether the said
services rendered by the universities or the organisations
could be subject to the provisions of EL ESS. If the platform
through which the services are rendered is owned,
operated or managed by the university or organisation,
such entities may be considered as e-commerce
operators, and therefore the fees received by them may
be subject to the provisions of EL ESS. However, if these
entities are merely using the platform or facility owned
and managed by a third party and only operate as users
of the platform, then such entities cannot be considered
as owning, managing or operating the facility or platform
but merely operating or managing an account on the
platform. In such cases, they may not be considered as
e-commerce operators and the consideration received by
them shall not be subject to the provisions of EL.
3.5.3 Will sale of shares on a stock exchange be
subject to the provisions of EL?
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

329 (2021) 53-A BCAJ
As evaluated in paragraph 3.3.2 above, ‘shares’ may
be considered as ‘goods’. Further, the platform through
which the sale is undertaken in most overseas stock
exchanges could be considered as an online facility as
it would be undertaken through the internet, digital or
telecommunication network. Now the question arises
whether the platform is for the purpose of online sale of
goods, the answer to which would be in the affirmative.
Therefore, if the platform or facility is owned, operated
or managed by the overseas stock exchange, the nonresident owning the overseas stock exchange may
be considered as an ‘e-commerce operator’ and the
transaction may be subject to the provisions of EL.
3.5.4 Can a transaction be subject to EL only because
the payment of consideration is undertaken online?
In this regard an interesting point to note is that while
the terms ‘online sale of goods’ and ‘online provision of
services’ have been extended to include certain online
activities as provided in the Explanation to section
164(cb) (extended activities), the terms are provided in
two clauses in section 164, namely:
a) Clause (ca) of section 164 defining the term
‘e-commerce operator’ wherein the facility or platform is
for online sale of goods or online provision of services,
or both.
b) Clause (cb) of section 164 defining the term ESS which
means online sale of goods or online provision of services
made or facilitated by the e-commerce operator.
The Finance Act, 2021 extended the terms ‘online sale of
goods’ and ‘online provision of services’ only in respect of
clause (cb), dealing with definition of e-commerce supply
or services and not in clause (ca). The Explanation to
clause (cb) provides as follows,
‘For the purposes of this clause “online sale of goods”…..’
Further, the definition of the term ‘e-commerce operator’ in
clause (ca) does not include the term ‘e-commerce supply
or services’ which is defined in clause (cb). Therefore, on
a literal reading of the language, one may be able to argue
that for a non-resident to be considered as an e-commerce
operator, the sale of goods or the provision of services
needs to be undertaken online. Moreover, the provisions
of EL ESS may not apply in a scenario where only the
extended activities are undertaken online without the
actual sale of goods or provision of services undertaken
online as the extended definition of the term ‘online sale
of goods’ or ‘online provision of services’ applies only for
the definition of ESS and not for an e-commerce operator.
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While this is a literal reading of the provision, the above
view may be extremely litigious and may not be accepted
by the courts as it may result in the above amendment in
the Finance Act, 2021 being made infructuous and would
be against the intention of the Legislature.
However, if one takes a view that the extended activities
would apply even to the definition of ‘e-commerce
operator’ and therefore can result in the application of the
EL ESS provisions, it may result in a scenario where EL
ESS provisions could possibly apply even when none of
the activities of the provision of services or sale of goods
is undertaken online but only the payment is done online.
Let us take the earlier example of a foreign lawyer
rendering advisory services over email to an Indian client,
who would make the payment online through an app
operated by a non-resident. In this regard, as discussed in
paragraph 3.5.2, as the lawyer would not be considered as
an ‘e-commerce operator’, the transaction may be subject
to EL ESS as one of the extended activities, i.e., payment
of consideration is undertaken online and the e-commerce
operator is providing an online service of facilitating the
payment. However, in this case the e-commerce operator
would be the non-resident operating the app through
which the payment is made and not the lawyer.
3.5.5 Can there be multiple e-commerce operators for
the same transaction?
If one takes a view that the extended activities shall
apply to the definition of ‘e-commerce operator’ as
well, the question arises whether there can be multiple
e-commerce operators for the same transaction?
One can evaluate this with an example. Let us consider a
scenario where the goods of ABC, a non-resident, are sold
through its website and the payment for the goods is done
by the resident customer through a payment gateway,
owned by XYZ, another non-resident. In this case, both
ABC and XYZ would be considered as e-commerce
operators. Further, the same amount may be subject
to EL in the hands of multiple e-commerce operators.
Continuing the above example, the consideration paid
by the resident customer to ABC through the payment
gateway would be subject to EL ESS. Further, if one
considers that the payment gateway of XYZ has rendered
services to both, the resident customer as well as ABC,
the consideration received by XYZ from ABC would
also be subject to EL ESS as it is consideration received
by an e-commerce operator for services rendered to a
resident.
57
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3.6 Amount on which EL to be levied
EL ESS applies on consideration received or receivable
by an e-commerce operator from ESS. The ensuing
paragraphs deal with some of the issues in respect of
consideration.
3.6.1 Whether EL to be applied on the entire amount
One of the key issues that require to be addressed is what
would be the amount which would be subject to EL. The
issue is explained by way of an illustration.
Let us take an example wherein goods are sold online
by the e-commerce operator. Further, while the sale of
the goods is concluded online, the e-commerce operator
does not own the goods but merely facilitates the online
sale of the goods. Let us assume that the price of the
goods is 100 and the commission of the e-commerce
operator is 15. In this scenario, the e-commerce operator
may receive 100 from the Indian buyer of the goods and
transfer 85 to the seller of the goods after retaining its
fees or commission. The question which arises is, as EL
is applicable on the consideration received, would the EL
apply on the 100 received by the e-commerce operator,
or would it apply on the 15 which is the income earned by
the e-commerce operator?
Earlier, one could take a view that the EL ESS provisions
seek to tax the e-commerce operator and the consideration
is compensation paid to the e-commerce operator for his
services and, therefore, the EL ESS provisions should
apply on the 15 and not the entire 100. Another argument
for this view was that the 85 received by the e-commerce
operator does not belong to it and by the principles of
diversion of income by overriding title, one can argue that
the amount of 85 is not consideration which is subject to
EL ESS.
However, the Finance Act, 2021 has provided, with
retrospective effect from 1st April, 2020, that the
consideration which is subject to EL ESS would include
the consideration for sale of goods irrespective of whether
or not the goods are owned by the e-commerce operator.
Therefore, in the above example, now the entire 100
would be subject to EL ESS.
This may result in a scenario wherein offshore sale of
goods, not sold through an e-commerce operator or
facility, would not be subject to tax in India on account
of the decision of the Supreme Court in the case of
Ishikawajima-Harima Heavy Industries Ltd. (2007) 288
ITR 408, goods sold through an e-commerce operator
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would now be subject to EL on the entire amount.
Further, this may result in various practical challenges
as the margin of the e-commerce operator may not be
sufficient to bear the levy on the entire consideration
received.
3.6.2 Consideration received in respect of sale of
goods by a resident
When the EL ESS provisions were introduced for F.Y.
2020-21, the provisions of section 10(50) of the ITA
provided an exemption to any income arising from ESS
which has been subject to EL ESS.
The provisions did not specify to whom the exemption
belonged. Therefore, one could possibly take a view
that if a resident is selling goods through a non-resident
e-commerce operator and the entire consideration for
the sale of goods is subject to EL ESS, the exemption
u/s 10(50) would exempt the income of the resident
seller as well. This is due to the fact that while the
consideration is changing hands twice – once from the
customer to the e-commerce operator and then from the
e-commerce operator to the resident seller – there is only
one transaction, sale of goods by the resident seller to a
resident buyer through the e-commerce operator.
On the other hand, there was concern that if the resident
seller is taxed on the income and the exemption u/s
10(50) does not apply, it could result in double taxation
for the same transaction.
The Finance Act, 2021 has amended the provisions of the
Finance Act, 2016 with retrospective effect from 1st April,
2020 to provide that the consideration which is subject to
EL ESS shall not include the consideration towards the
sale of goods or the provision of services if the seller or
service provider is a resident or is a non-resident having
a PE in India and the sale or provision of services is
effectively connected to the PE.
Therefore, in such a situation now, only the consideration
as is attributable to the e-commerce operator would be
subject to EL ESS.
3.6.3 Levy on consideration received by e-commerce
operator
It is important to highlight that for the EL ESS provisions
to apply, consideration needs to be received or receivable
by the e-commerce operator. While the amendment in
the Finance Act, 2021 extends the coverage of the term
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‘consideration’ to include the consideration for the sale of
goods as well (100 from the example in paragraph 3.6.1), the
extended scope would apply only if the entire consideration
is received by the e-commerce operator. Therefore, even
after the amendment, if the entire consideration (100 in
the example used in paragraph 3.6.1) is paid by the buyer
directly to the non-resident seller, who pays the fees or
commission to the e-commerce operator, EL ESS shall
apply only on the amount of commission or fees received
by the e-commerce operator (15). This is due to the fact that
EL ESS applies on consideration received or receivable by
the e-commerce operator, and if the e-commerce operator
does not receive the entire consideration for the sale of
goods or provision of services but only receives a sum as
facilitation fees or commission, EL ESS shall apply only on
the portion received by the e-commerce operator.

4. CONCLUSION
Due to the absence of the Memorandum at the time
of introduction of the EL ESS provisions, a lot of
ambiguity and confusion exists in respect of various
aspects. While the Finance Act, 2021 has made certain
amendments with retrospective effect in order to clarify
certain issues, the ambiguity in various other aspects
continues to exist. In the next part of this two-part article,
we shall seek to cover various other issues in respect
of the EL ESS such as issues relating to residence
and the situs of the consumer, issues relating to
the turnover threshold, issues relating to the sale of
advertisement and the sale of data, interplay of the EL
ESS provisions with various other provisions such as the
SEP provisions, EL OAS provisions, royalty / FTS and
section 194-O of the ITA.

GLIMPSES OF SUPREME COURT RULINGS Continued from Page 45

to TDS in cases where domestic law is subsequently
amended [in the context of retrospective amendments
made in section 9(1)(vi)], principles of interpretation
of Tax Treaties and the usefulness / effect of OECD
Model Commentary in that context, including India’s
position on such Commentary without actually amending
the DTAA to support the same, whether sale of such
software is in fact the sale of physical object which
contains an embedded computer programme which
tantamounts to sale of goods, etc. The Court also dealt
with the definition of the expression royalty contained
in section 9(1)(vi) and the effect of retrospective
amendments made in 2012.
(4) In the context of liability to TDS u/s 195 and relevance
of DTAAs for the same, the Court relied on its earlier
judgment in the case of GE India Technology (2010327 ITR 456) and explained and distinguished its later
judgment in the case of PILCOM (2020-425 ITR 312)
with reference to the language of section 195, which was

relevant for deciding the TDS liability in the cases before
the Court. This finally puts an end to the controversy
created, in our view unnecessarily, in post-PILCOM cases
in the context of TDS liability u/s 195 and the relevance
of DTAAs.
(5) The judgment of the Court is very lengthy, running into
around 150 printed pages of ITR, including head notes
running to around 12 pages. In view of this and in the
context of this column, it is thought fit to briefly summarise
the judgment by pointing out the issues before the Court
and its final conclusion on such issues without giving an
analysis of the reasons for the same and various other
aspects dealt with by the Court referred to in the earlier
Notes above.
(6) The judgment in the case of GE India Technology
referred to in Note 4 above has been analysed by us in
this Journal in the Column Closements in the December,
2010 issue of the BCAJ.

You have brains in your head. You have feet in your shoes. You can steer yourself in
any direction you choose. You’re on your own. And you know what you know. And
YOU are the one who’ll decide where to go
— Dr. Seuss
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Ind AS/IGAAP–INTERPRETATION &
PRACTICAL APPLICATION
DOLPHY D’SOUZA

Chartered Accountant

DEFERRED TAX LIABILITY ON GOODWILL DUE TO
AMENDMENT IN FINANCE ACT, 2021
As per an amendment carried out by the Finance Act,
2021, from 1st April, 2020 (F.Y. 2020-21), goodwill
(including existing goodwill) of a business or profession
will not be considered as a depreciable asset and
depreciation on the same would not be allowed as a tax
deduction. Whilst depreciation of goodwill is no longer
tax-deductible, the tax goodwill balance is tax-deductible
when the underlying business is sold on a slump sale
basis – except where goodwill has not been acquired by
purchase from previous owner. This article deals with the
accounting for the deferred tax liability (DTL) on account
of abolition of goodwill depreciation for tax purposes
consequent to the Finance Act amendment.

ISSUE
An entity acquired a business on a slump sale basis and
recorded goodwill in its stand-alone accounting books
maintained under Ind AS, which was hitherto deductible
for tax purposes. On 1st April, 2020 the carrying amount of
goodwill in the balance sheet was INR 1,000 and the tax
written down value (tax base) for tax purposes was INR
750. Consequently, a DTL was recorded on INR 250 (INR
1,000 carrying amount-INR 750 tax base) by applying the
applicable tax rate on INR 250. From 1st April, 2020, with
the amendment coming into effect, the amount of INR 750
is no longer tax-deductible (other than in a slump sale).
Whether an additional DTL is required to be created on
the difference of INR 750, i.e., carrying amount (INR
1,000) minus tax base (zero) minus already existing DTL
on temporary difference (INR 250) in the preparation of
Ind AS financial statements for the year ended 31st March,
2021)?

RESPONSE
To address the above question, the following paragraphs
in Ind AS 12 Income Taxes are relevant:
Paragraph 15
60

A deferred tax liability shall be recognised for all taxable
temporary differences, except to the extent that the
deferred tax liability arises from:
a. the initial recognition of goodwill; or
b. the initial recognition of an asset or liability in a
transaction which:
i. is not a business combination; and
ii. at the time of the transaction, affects neither
accounting profit nor taxable profit (tax loss).
Paragraph 51
The measurement of deferred tax liabilities and deferred
tax assets shall reflect the tax consequences that would
follow from the manner in which the entity expects, at
the end of the reporting period, to recover or settle the
carrying amount of its assets and liabilities.
Paragraph 51A
In some jurisdictions, the manner in which an entity
recovers (settles) the carrying amount of an asset (liability)
may affect either or both of:
a. the tax rate applicable when the entity recovers (settles)
the carrying amount of the asset (liability); and
b. the tax base of the asset (liability).
In such cases, an entity measures deferred tax liabilities
and deferred tax assets using the tax rate and the tax
base that are consistent with the expected manner of
recovery or settlement.
Paragraph 60
The carrying amount of deferred tax assets and liabilities
may change even though there is no change in the
amount of the related temporary differences. This can
result, for example, from:
(a) a change in tax rates or tax laws;
(b) a reassessment of the recoverability of deferred tax
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assets; or
(c) a change in the expected manner of recovery of an
asset.
The resulting deferred tax is recognised in profit or loss,
except to the extent that it relates to items previously
recognised outside profit or loss (see paragraph 63).

ANALYSIS & CONCLUSION
Temporary differences may arise as a result of changes
in tax legislation in a variety of ways, for example,
when an allowance for depreciation of specified assets
is amended or withdrawn [Ind AS 12.60]. The initial
recognition exception in [Ind AS 12.15] does not apply in
respect of temporary differences that arise as a result of
changes in tax legislation. It can only be applied when
an asset or a liability is first recognised. Any change in
the basis on which an item is treated for tax purposes
alters the tax base of the item concerned. For example,
if the Government decides that an item of intangible
assets that was previously tax-deductible is no longer
eligible for tax deductions, the tax base of the intangible
assets is reduced to zero. Accordingly, under Ind AS 12
any change in tax base normally results in an immediate
adjustment of any associated deferred tax asset or
liability and the recognition of a corresponding amount
of deferred tax income or expense. In our example, DTL
would be created on the additional temporary difference
of INR 750, caused by the change in tax law, and which
did not arise on initial recognition.
The measurement of deferred tax assets or liabilities
reflects management’s intention regarding the manner of
recovery of an asset or settlement of a liability. [Ind AS
12.51, 51A]. Some companies may argue that the goodwill
continues to be tax deductible if the acquired business
were to be sold on a slump sale basis in the future.
Consequently, they argue that no additional temporary
difference is created as a result of not allowing the
amortisation of goodwill for tax deduction. In other words,
in our example, they argue, the tax-deductible goodwill
(the tax base) continues to be stated at INR 750 because
the business along with the underlying goodwill could be
sold in the future and tax deduction availed. As a result,
there is no additional temporary difference, and therefore
no additional DTL is required to be created. This position
is not acceptable because where the entity expects to
recover the goodwill’s carrying amount through use a
temporary difference arises in use. If, however, a number
of years after acquiring the business the entity changes
its intended method of recovering the goodwill from use to
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sale, the tax base of the goodwill reverts to its balance tax
deductible amount (i.e., INR 750 in our example).
The goodwill’s carrying amount needs to be tested for
impairment annually and whenever there is an indication
that it might be impaired. Any impairment loss is recognised
immediately in profit or loss. Some companies may
argue that there might not appear to be an expectation
of imminent recovery through use if goodwill impairment
is not expected in the foreseeable future. In other words,
they argue that goodwill is a non-consumable asset, like
land. Such an argument is too presumptuous and does
not fit well with the principles in Ind AS 12, particularly
paragraph 15 which requires DTL to be recognised on
all taxable temporary differences, subject to the initial
recognition exception.
Under Ind AS, goodwill is not amortised for accounting
purposes but that does not mean that goodwill arising
in a business combination is not consumed. It may not
be apparent that goodwill is consumed because new
goodwill replaces the old goodwill that is consumed. If
goodwill is amortised for tax purposes, but no impairment
is recognised for accounting purposes, any temporary
differences arising between the (amortised) tax base and
the carrying amount will have arisen after the goodwill’s
initial recognition; so, they should be recognised.
The expected manner of recovery should be considered
more closely. When a business is acquired, impairment of
the goodwill might not be expected imminently; but it would
also be unusual for a sale to be expected imminently. So,
it might be expected that the asset will be sold a long way
in the future; in that case, recovery through use over a
long period (that is, before the asset is sold) should be
the expected manner of recovery. If however, the plan is
to sell the business (along with the underlying goodwill)
in the near term, the expected manner of recovery would
be sale. If this was indeed the case, and can be clearly
demonstrated, DTL should not be created as a result of
change in the tax law. This is because the tax base, INR
750 in our example, continues to remain at INR 750 as
this amount would be tax-deductible as cost of acquisition
of the underlying business, in the sale transaction which
is expected to occur in the near term.
During 2009 and 2010 the IASB received representations
from various entities and bodies that it was often difficult
and subjective to determine the manner of recovery of
Continued on Page 63
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FROM PUBLISHED ACCOUNTS
HIMANSHU V. KISHNADWALA

Chartered Accountant

Compiler’s Note
The following is an illustration of disclosure regarding:
• uncertainty arising out of demands by a Government
department for share of profits from activities, and
• Closure of plant by a State Government due to
environmental concerns and pending litigations for the
same.

VEDANTA LTD. (31ST MARCH, 2021)
From Notes to results
4. The Company operates an oil and gas production
facility in Rajasthan under a Production Sharing Contract
(‘PSC’). The management is of the opinion that the
Company is eligible for automatic extension of the PSC
for Rajasthan (‘RJ’) block on the same terms w.e.f. 15th
May, 2020, a matter which was being adjudicated at the
Delhi High Court. The Division Bench of the Delhi High
Court in March, 2021 set aside the single judge order
of May, 2018 which allowed automatic extension of the
PSC. The Company is studying the order and all available
legal remedies are being evaluated for further action as
appropriate. In parallel, the Government of India (‘GoI’)
accorded its approval for extension of the PSC under the
Pre-NELP Extension Policy as per notification dated 7th
April, 2017 (‘Pre-NELP Policy’) for RJ block by a period
of ten years w.e.f. 15th May, 2020 vide its letter dated 26th
October, 2018, subject to fulfilment of certain conditions.
One of the conditions for extension relates to notification
of certain audit exceptions raised for F.Y. 16-17 as
per the PSC provisions and provides for payment of
amounts, if such audit exceptions result into any creation
of liability. In connection with the said audit exceptions,
a demand of US $364 million (~ Rs. 2,669 crores) has
been raised by the DGH on 12th May, 2020 relating to
the share of the Company and its subsidiary. This amount
was subsequently revised to US $458 million (~ Rs.
3,360 crores) till March, 2018 vide DGH letter dated 24th
December, 2020. The Company has disputed the demand
and the other audit exceptions, notified till date, as in the
Company’s view the audit notings are not in accordance
with the PSC and are entirely unsustainable. Further, as
per PSC provisions, disputed notings do not prevail and
accordingly do not result in creation of any liability. The
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Company believes it has reasonable grounds to defend
itself which are supported by independent legal opinions.
In accordance with the PSC terms, the Company has
also commenced arbitration proceedings. Further, on
23rd September, 2020, the GoI had filed an application for
interim relief before the Delhi High Court seeking payment
of all disputed dues. This matter is scheduled for hearing
on 20th May, 2021.
Simultaneously, the Company is also pursuing with the
GoI for executing the RJ PSC addendum at the earliest.
In view of extenuating circumstances surrounding
Covid-19 and pending signing of the PSC addendum for
extension after complying with all stipulated conditions,
the GoI has been granting permission to the Company
to continue petroleum operations in the RJ block. The
latest permission is valid up to 31st July, 2021 or signing
of the PSC addendum, whichever is earlier. For reasons
aforesaid, the Company is not expecting any material
liability to devolve on account of these matters or any
disruptions in its petroleum operations.
5. The Company’s application for renewal of Consent to
Operate (‘CTO’) for the existing copper smelter at Tuticorin
was rejected by the Tamil Nadu Pollution Control Board
(‘TNPCB’) in April, 2018. Subsequently, the Government
of Tamil Nadu issued directions to close and seal the
existing copper smelter plant permanently. The Principal
Bench of the National Green Tribunal (‘NGT’) ruled in
favour of the Company but its order was set aside by the
Supreme Court vide its judgment dated 18th February,
2019 on the sole basis of maintainability. Vedanta Limited
has filed a writ petition before the Madras High Court
challenging various orders passed against the Company.
On 18th August, 2020, the Madras High Court dismissed
the writ petitions filed by the Company which has been
challenged by the Company in the Supreme Court while
also seeking interim relief to access the plant for care and
maintenance. The Supreme Court Bench did not allow the
interim relief. The matter shall now be heard on merits.
The matter was again mentioned before the bench on 17th
March, 2021, wherein the matter was posted for hearing
on 17th August, 2021.
However, subsequent to the year-end, the Company
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approached the Supreme Court offering to supply medical
oxygen from the said facility in view of the prevailing
Covid-19 situation, which was allowed by the Supreme
Court under supervision of a committee constituted by
the Government of Tamil Nadu. The Company was also
in the process of expanding its capacities at an adjacent
site (‘Expansion Project’). The High Court of Madras, in
a Public Interest Litigation held that the application for
renewal of the Environmental Clearance (‘EC’) for the
Expansion Project shall be processed after a mandatory
public hearing and in the interim ordered the Company to
cease construction and all other activities on the site with
immediate effect. In the meanwhile, SIPCOT cancelled
the land allotted for the Expansion Project, which was
later stayed by the Madras High Court. Further, TNPCB
issued an order directing the withdrawal of the Consent
to Establish (‘CTE’) which was valid till 31st March, 2023.
The Company has also appealed this action before the
TNPCB Appellate Authority and the matter is pending for
adjudication. As per the Company’s assessment, it is in
compliance with the applicable regulations and hence
it does not expect any material adjustments to these
financial results as a consequence of the above actions.

From Auditors’ Report in terms of SEBI (LODR), 2015 (as
amended)
Emphasis of Matter
We draw attention to Note 4 of the accompanying
consolidated financial results which describes the
uncertainty arising out of the demands that have
been raised on the Group, with respect to Government’s
share of profit oil by the Director-General of Hydrocarbons
and one of the preconditions for the extension of
the Production Sharing Contract (PSC) for the
Rajasthan oil block is the settlement of these demands.
While the Government has granted permission to
the Group to continue operations in the block till
31st July, 2021 or signing of the PSC addendum,
whichever is earlier, the Group, based on external
legal advice, believes it is in compliance with the
necessary conditions to secure an extension of this
PSC, and based on the legal advice believes that
it is in compliance with the necessary conditions to
secure an extension of this PSC and that the demands
are untenable and hence no provision is required in
respect of these demands. Our opinion is not modified in
respect of this matter.

Ind AS/IGAAP–INTERPRETATION & PRACTICAL APPLICATION Continued from Page 61

certain categories of assets for the purposes of IAS 12.
This was particularly the case for investment properties
accounted for at fair value under IAS 40 which are often
traded opportunistically, without a specific business
plan, but yield rental income until disposed of. In many
jurisdictions rental income is taxed at the standard rate,
while gains on asset sales are tax-free or taxed at a
significantly lower rate. The principal difficulty was that the
then extant guidance (SIC 21 – Income Taxes – Recovery
of Revalued Non-Depreciable Assets) effectively required
entities to determine what the residual amount of the
asset would be if it were depreciated under IAS 16 rather

than accounted for at fair value, which many regarded
as resulting in nonsensical tax effect accounting. To
deal with these concerns, in December, 2010 the IASB
amended IAS 12 so as to give more specific guidance
on determining the expected manner of recovery for nondepreciable assets measured using the revaluation model
in IAS 16 and for investment properties measured using
the fair value model in IAS 40. An indefinite-life intangible
asset (that is not amortised because its useful economic
life cannot be reliably determined) is not the same as a
non-depreciable asset to which this amendment would
apply. Similar considerations apply to goodwill.

The first step — especially for young people with energy and drive and talent, but not
money — the first step to controlling your world is to control your culture.
To model and demonstrate the kind of world you demand to live in.
To write the books. Make the music. Shoot the films. Paint the art.
— Chuck Palahniuk

BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

63

336 (2021) 53-A BCAJ

FINANCIAL REPORTING DOSSIER
VINAYAK PAI V.

Chartered Accountant

1. Key Recent Updates

IASB: Improvements to Accounting Policy
Disclosures under IFRS
On 12th February, 2021, the International Accounting
Standards
Board
(IASB)
issued
narrow-scope
amendments to IAS 1, Presentation of Financial
Statements; IFRS Practice Statement 2, Making
Materiality Judgments; and IAS 8, Accounting Policies,
Changes in Accounting Estimates and Errors (effective
1st January, 2023). The IAS 1 amendments require
companies to disclose their material accounting policy
information rather than significant accounting policies.
The amended Practice Statement provides guidance on
how to apply the materiality concept to accounting policy
disclosures, while the IAS 8 amendments clarify how to
distinguish changes in accounting policies from changes
in accounting estimates. [https://www.ifrs.org/newsand-events/news/2021/02/iasb-amends-ifrs-standardsaccounting-policy-disclosures-accounting-policiesaccounting-estimates/]
FRC: Virtual and Augmented Reality (VR & AR) in
Corporate Reporting
On 17th February, 2021, the UK Financial Reporting
Council (FRC) released a report, Virtual and Augmented
Reality in Corporate Reporting – Digital Future of
Corporate Reporting, that considers how VR & AR are
and might be used to expand the scope and audience
for corporate reporting; it includes examples of current
practice and some possible future uses, and stresses
on the related ability to bridge between the physical and
the digital thereby giving it a useful role in supporting and
building understanding about a company, its business
model and its operations at a distance and scale.
[https://www.frc.org.uk/getattachment/e1e6befb-d6354284-a022-2354a04d5873/VR-and-AR-in-corporatereporting-1702.pdf]
FRC: Updated Principles for Operational Separation
of the Audit Practices of the Big 4
On 23rd February, 2021, the FRC published updated
principles for the Operational Separation of the Audit
Practices of the ‘Big 4’, stating its desired outcomes
that include: the total amount of profits distributed to
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the partners in the audit practice should not persistently
exceed the contribution to profits of the audit practice;
individual audit partner remuneration is determined above
all by contribution to audit quality; and, auditors are not
(nor viewed as or considered to be) consultants. [https://
www.frc.org.uk/getattachment/281a7d7e-74fe-43f7854a-e52158bc6ae2/Operational-separation-principlespublished-February-2021-(005).pdf]
IAASB: Support Material to Help Auditors Address
Risk of Overreliance on Technology
On 18th March, 2021, the International Auditing and
Assurance Standards Board (IAASB) released a nonauthoritative support material, viz. FAQ Addressing the
Risk of Overreliance on Technology – Use of ATT and
Use of Information Produced by the Entity’s Systems
that considers how the auditor can address automation
bias and the risk of overreliance on technology when
using ATT and when using the information produced by
an entity’s systems. [https://www.ifac.org/system/files/
publications/files/IAASB-Automated-Tools-TechniquesFAQ.pdf]
IASB: Proposed New Approach to Developing
Disclosure Requirements in IFRS
On 25th March, 2021, the IASB issued an Exposure Draft,
Disclosure Requirements in IFRS Standards – A Pilot
Approach, setting out a new approach to developing
disclosure requirements in IFRS Standards that are
intended to better enable companies and auditors to
make more effective materiality judgements and provide
more useful disclosures to investors. This new approach
has been tested for two IFRS, viz. IFRS 13, Fair Value
Measurement, and IAS 19, Employee Benefits, where
disclosure amendments are proposed. [https://www.ifrs.
org/news-and-events/news/2021/03/iasb-proposes-anew-approach/]
IESBA: New Measures to Safeguard Auditor
Independence in relation to Non-Assurance Services
and Fees Paid by Audit Clients
On 28th April, 2021, the International Ethics Standards
Board for Accountants (IESBA) released revisions to
the Non-Assurance Services (NAS) and Fee-related
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provisions of the International Code of Ethics for
Professional Accountants (including International
Independence Standards). The package of new measures
(effective 15th December, 2022) includes: a far-reaching
prohibition on audit firms from providing an NAS that might
create a self-review threat to an audit client that is a public
interest entity; strengthened provisions to address undue
fee dependency on audit clients; and comprehensive
guidance to steer auditor’s threat assessments and actions
in relation to NAS and fees. [https://www.ethicsboard.org/
news-events/2021-04/global-ethics-board-takes-majorstep-forward-strengthening-auditor-independence]

context, it may be noted that IFRS (and Ind AS) mandate
the presentation of a third balance sheet at the beginning
of the comparative period in case of correction of material
prior period errors, which to an extent could be perceived
as a form of modified reissuance

2. Research – Prior Period Errors

USGAAP

Setting the Context
Prior period errors are omissions from, and
misstatements in, the entity’s financial statements for
one or more prior periods arising from a failure to use, or
misuse of, reliable information that a) was available when
financial statements for those periods were authorised
for issue; and b) could reasonably be expected to have
been obtained and taken into account in the preparation
and presentation of those financial statements. Such
errors include the effects of mathematical mistakes,
mistakes in applying accounting policies, oversights or
misinterpretations of facts, and fraud. [IAS 8.5]
The approaches adopted by global accounting
standard-setters to correct prior period errors include a
‘current’ / ‘cumulative catch-up’ and a ‘retroactive’ /
‘retrospective restatement’ method. Both approaches
do not entail ‘reissuance’ / ‘amendment’ of previously
issued financial statements.
Standard-setters have, by and large, refrained from
prescribing ‘reissuance’ (also termed ‘republication’ /
‘revision’ / ‘amendment’) of previously issued financial
statements and have left it to be addressed by local
company law / capital market regulations1 and auditing
standards.
For instance, when previously issued financial statements
contain errors, effects of which are so large that they are
considered to be no longer reliable, the Indian Company
Law contains provisions with respect to revising such
previously issued financial statements (section 131).
In the US, the capital market regulator (SEC) requires
material misstatements in previously issued financial
statements to be dealt with via a restatement wherein
financial statements previously issued are declared as
unreliable and are required to be republished. In this

1
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In the following sections, an attempt is made to address
the following questions: What have been the historical
developments and approaches adopted by global
standard-setters, and what is the current position under
prominent GAAPs?
The position under prominent GAAPs

Current Position
Extant USGAAP defines ‘Error in Previously Issued
Financial Statements’ as an error in recognition,
measurement, presentation, or disclosure in financial
statements resulting from mathematical mistakes,
mistakes in the application of generally accepted
accounting principles, or oversight or misuse of facts
that existed at the time that the financial statements were
prepared. [ASC 250-10-20]
Errors in the financial statements of a prior period
discovered after the financial statements are issued need
to be reported as an error correction by restating the priorperiod financial statements. In the context of restatement,
ASC 250-10-45-23 requires all of the following:
i) The cumulative effect of the error on periods prior to
those presented shall be reflected in the carrying amounts
of assets and liabilities as of the beginning of the first
period presented.
ii) An offsetting adjustment, if any, shall be made to the
opening balance of retained earnings (or other appropriate
components of equity or net assets in the statement of
financial position) for that period.
iii) Financial statements for each individual prior
period presented shall be adjusted to reflect correction
of the period-specific effects of the error.
An entity is also required to disclose the following: a)
that its previously issued financial statements have been
restated; b) the effect of the correction on each financial
statement line item and EPS for each prior period; and c)
the cumulative effect of the change on retained earnings
as of the beginning of the earliest period presented. [ASC
250-10-50-7]
While the above is the position under USGAAP as issued
by the Financial Accounting Standards Board (FASB), it
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may be noted that US-listed entities (‘SEC registrants’)
need to additionally comply with SEC regulations including
the provisions of Staff Accounting Bulletin (SAB) 108,
Considering the Effects of Prior Year Misstatements when
Quantifying Misstatements in Current Year Financial
Statements. As per this SAB, in general, the manner in
which prior period errors are corrected is a function of
its materiality. In case prior period financial statements
are materially misstated, they need to be corrected via a
restatement (also referred to as a ‘Big R’ Restatement),
while prior period errors that do not result in material
misstatements are corrected via a revision (that is also
referred to as a ‘little r’ revision).
A Big R restatement involves a declaration to be made
by the entity (for which SEC prescribes a Form) that
its previously filed financial statements (annual /
quarterly reports in Form 10-K/10-Q) are unreliable and
the previously misstated annual / quarterly reports are
required to be restated by amending (i.e., reissuing)
them. Further, in the current period financial statements
the corrected prior year figures are labelled as being
‘restated’.
On the other hand, the correction of non-material errors
(i.e., a little r revision) does not entail amendment of
previously filed annual / quarterly reports. In the
current period, the nature and impact of the error needs
to be disclosed in the notes and it may be noted that the
comparative figures are not labelled as restated on
account of them being non-material in prior periods.
Historical developments
The Accounting Principles Board (APB) Opinion No.
20, Accounting Changes (issued 1971) dealt with this
accounting topic and the Board opined that the correction
of an error in the financial statements of a prior period
discovered subsequent to their issuance should be
reported as a prior period adjustment [Para 36]. In this
context, one had to refer the related guidance provided in
APB Opinion No. 9, Reporting the Results of Operations
which prescribed that when comparative statements are
presented, corresponding adjustments should be made
of amounts of net income and retained earnings balances
for all of the periods presented therein, to reflect the
retroactive application of the prior period adjustment
[Para 18]. Disclosures were required about the nature
of error and the effect of its correction on income before
extraordinary items, net income and related EPS amounts
in the period in which the error was discovered and
corrected. [APB Opinion No. 20.37]
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In 2005, the FASB replaced APB Opinion No. 20 by
issuing SFAS No. 154, Accounting Changes and Error
Corrections (which is the current codified USGAAP
standard) that redefined restatement as the process of
revising previously issued financial statements to reflect
the correction of an error in those financial statements. It
also carried forward, without change, the related guidance
contained in APB Opinion No. 20.

IFRS

Current Position
The position under IFRS (IAS 8, Accounting Policies,
Changes in Accounting Estimates and Errors) is as
follows: ‘an entity shall correct material prior period errors
retrospectively in the first set of financial statements
authorised for issue after their discovery by:
a) restating the comparative amounts for the prior
period(s) presented in which the error occurred; or
b) if the error occurred before the earliest prior period
presented, restating the opening balances of assets,
liabilities and equity for the earliest prior period
presented. [IAS 8.42]
In the above context, retrospective restatement is
correcting the recognition, measurement and disclosure
of amounts of elements of financial statements as if a
prior period error had never occurred. [IAS 8.5]
Further, IAS 1, Presentation of Financial Statements
mandates presentation of a third Statement of
Financial Position (SOFP) [‘3rd Balance Sheet’] as at
the beginning of the preceding period if an entity makes
a retrospective restatement of items in its financial
statements that has a material effect on information in
the SOFP at the beginning of the preceding period. [IAS
1.40A]
Historical developments
Under International Accounting Standards (now IFRS)
IAS 8, Net Profit or Loss for the Period, Fundamental
Errors and Changes in Accounting Policies was issued
in 1993 (replacing an earlier 1978 version). The standard
categorised prior period errors as: (i) Fundamental
errors, and (ii) Other material prior period errors.
Fundamental errors was defined as errors discovered
in the current period that are of such significance that
the financial statements of one or more prior periods
could no longer be considered to have been reliable
at the date of their issue. The 1993 version of IAS 8
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permitted an accounting choice with respect to correction
of fundamental errors, viz., a ‘benchmark’ treatment
and an ‘allowed alternative’. Under the ‘benchmark
treatment’, financial statements including comparative
information for prior periods were retroactively corrected
by presenting them as if the fundamental error had
been corrected in those period(s) itself. Corrections
related to periods prior to it was required to be adjusted
against opening balance of retained earnings in the
earliest period presented. While, under the ‘allowed
alternative’, the amount of correction of errors was
included in the determination of net profit or loss
for the current period with comparative information
presented as reported in financial statements of prior
periods. In addition, an entity was mandated to present
additional pro-forma information per the ‘benchmark
treatment’.
The correction of other material prior period errors was
required to be included in the determination of profit and
loss for the current period.
In 2003, the IASB revised IAS 8 (rechristened as
Accounting Policies, Changes in Accounting Estimates
and Errors) with a view to improve the standard via
removal of the accounting choice, thereby addressing
criticism by regulators and other stakeholders.
The 2003 revisions to IAS 8 (extant IFRS) involved:
requirement of retrospective restatement to correct
prior period errors; removal of the ‘allowed alternative’
treatment; and elimination of the distinction between
fundamental errors and other material errors. As a result
of the removal of the allowed alternative and requirement
of retrospective restatement, comparative information
for prior periods is presented as if the prior period
errors had never occurred.
Ind AS
Indian Accounting Standards (Ind AS 8, Accounting
Policies, Changes in Accounting Estimates and Errors)
is aligned with its IFRS counterpart IAS 8 on error
corrections.
AS
AS 5, Net Profit or Loss for the Period, Prior Period Items
and Changes in Accounting Policies defines prior period
items as income or expenses which arise in the current
period as a result of errors or omissions in the preparation
of the financial statements of one or more prior periods
[Para 4.3]. Such errors are corrected adopting a
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cumulative catch-up approach without disturbing the
comparative period figures / opening retained earnings.
Per AS 5, prior period items are normally included in the
determination of net profit or loss for the current period.
An alternate approach is to show such items in the
statement of profit and loss after determination of current
net profit or loss. In either case, the objective is to indicate
the effect of such items on the current profit or loss. [AS
5.19]
The Little GAAPs

US FRF for SMEs
The US Financial Reporting Framework for Small- and
Medium-Sized Entities (FRF for SMEs) issued by the
AICPA requires material prior period errors to be corrected
retrospectively by restating the comparative amounts
for the prior period(s) presented when the error occurred
or, if the error occurred before the earliest prior period
presented, by restating the opening balances of assets,
liabilities and equity for the earliest prior period presented.
[Chapter 9, Accounting Changes, Changes in Accounting
Estimates, and Correction of Errors. Para 22.]

IFRS for SMEs
The accounting treatment for material prior period
errors under the IFRS for SMEs framework (Section 10,
Accounting Policies, Estimates and Errors. Para 21) is
similar to that under the US FRF for SMEs framework.

3. Global Annual Report Extracts:
‘Reporting on Auditor’s Independence
and Objectivity when Non-Audit services
Provided’
Background
The UK Corporate Governance Code [July, 2018] issued
by the FRC requires Audit Committees to explain how
auditor independence and objectivity are safeguarded,
if the external auditor provides non-audit services. This
reporting obligation is contained in Section 4, Principle M,
Provision 26 of the Code (extracted below):
Section 4 – Audit, Risk and Internal Control; Principle
M – The board should establish formal and transparent
policies and procedures to ensure the independence
and effectiveness of internal and external audit functions
and satisfy itself on the integrity of financial and narrative
statements; Provision 26 – The annual report should
describe the work of the audit committee, including: an
explanation of how auditor independence and objectivity
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are safeguarded, if the external auditor provides nonaudit services.
Extracts from an Annual Report
Company: DS Smith PLC (YE 4/2020 Revenues – GBP
6.04 bn)
Extracts from Audit Committee Report
Independence and Objectivity
In order to ensure the independence and objectivity of
the external auditor, the Audit Committee maintains and
regularly reviews the Auditor Independence Policy which
covers non-audit services which may be provided by the
external auditor, and permitted fees.
The Group has a policy on the supply of non-audit services
by the external auditor. The policy prohibits certain
categories of work in accordance with the guidance such
as the FRC Ethical Standard. The external auditor is
permitted to undertake some non-audit services under
the Group’s policy, providing it has the skill, competence,
integrity and appropriate independence safeguards in
place to carry out the work in the best interests of the
Group. All proposed permitted non-audit services are
subject to the prior approval of the Audit Committee.
During 2019/20, total non-audit fees paid to the external
auditor of GBP 0.3 million were 8% of the annual Group
audit fee (2018/19: GBP 1.6 million: 46%). In addition
GBP 9.6 million was paid to other accounting firms for
non-audit work, including GBP 0.8 million for work relating
to internal audit. The EU Audit Regulation and the FRC's
Revised Ethical Standard of June, 2016 mean that, with
effect from the Group’s 2020/21 year, a cap on the ratio
of non-audit fees to audit fees paid to the Auditor of 70%
applies, which will further restrict the non-audit services
permitted.
Annually, the Audit Committee receives written
confirmation from the external auditor of the following:
 Whether they have identified any relationships that
might have a bearing on their independence,
 Whether they consider themselves independent within
the meaning of the UK regulatory and professional
requirements,
 The continued suitability of their quality control
processes and ethical standards.
The external auditor also confirmed that no non-audit
services prohibited by the FRC’s Revised Ethical
Standard were provided to the Group. On the basis of
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the Committee’s own review, approval requirements in
the non-audit services policy, and the external auditor’s
confirmations, the Audit Committee is satisfied with the
external auditor’s independence and effectiveness.

4. AUDITS – Enforcement Actions by Global
Regulators
The Public Company Accounting Oversight Board
(PCAOB)
A. Enforcement Actions
The US PCAOB imposes appropriate sanctions in settled
and litigated disciplinary proceedings against audit firms
and auditors. Herein below are provided summaries of
certain recent orders:
1) Disciplinary proceedings against an Audit Manager
for modification of audit work papers in violation of
PCAOB audit documentation standards
The Case: Following the documentation completion
date for a client and its subsidiary, the respondent (Audit
Manager) learned that the subsidiary audit had been
selected for review as part of an upcoming PCAOB
inspection of the respondent’s audit firm. The respondent
thereafter oversaw the modification of four work papers
to add descriptions of audit procedures. Those modified
work papers were then included in hard copy binders
provided to PCAOB inspectors without any indication that
modifications had been made, nor any information about
when, why, or by whom they had been modified.
PCAOB Rules / Standards Requirement: ‘Prior to the
report release date, the auditor must have completed all
necessary auditing procedures and obtained sufficient
evidence to support the representations in the auditor’s
report. A complete and final set of audit documentation
should be assembled for retention as of a date not more
than 45 days after the report release date (documentation
completion date)’.
The Order: The PCAOB barred the respondent manager
of the audit firm from being an associated person of a
registered public accounting firm. The sanction was
imposed on the basis of findings that the respondent
failed to co-operate with its inspection and violated audit
documentation standards. [PCAOB Release No. 1052021-001 dated 29th March, 2021]
2) Respondent audit firm violated standards for using
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an unregistered component auditor’s work
The Case: The respondent audit firm (‘principal auditor’),
during three consecutive audits of a client, used the work
of a Mexican public accounting firm (‘component auditor’)
not registered with the PCAOB in opining on an issuer’s
consolidated financial statements. The component
auditor audited over 90% of consolidated assets and
performed services that the principal auditor used or
relied on in issuing its audit reports, despite knowing from
inquiries that it was not PCAOB-registered. Further, the
audit reports did not make reference to another auditor.
The Mexican firm’s personnel were not trained in PCAOB
standards and performed procedures in accordance with
Mexican Auditing Standards.
PCAOB Rules / Standards requirement: An auditor may
express an unqualified opinion on an issuer’s financial
statements only when the auditor has formed such an
opinion on the basis of an audit performed in accordance
with PCAOB standards.
The Order: The PCAOB imposed sanctions on the
respondent firm by censuring it and imposing a monetary
penalty of $25,000 for violating PCAOB rules and
standards. It held that the principal auditor failed to
determine whether the component auditor’s work was
compliant with PCAOB standards. [PCAOB Release No.
105-2021-002 dated 30th March, 2021]
B. Deficiencies identified in audits
The PCAOB annually inspects registered audit firms that
issue more than 100 audit reports (and all other firms,
at least once every three years) aimed at assessing
compliance with certain laws, rules and professional
standards in connection with a firm’s audit work. Herein
below are extracted audit deficiencies identified in the
work of audit firms from its recently released inspection
reports:
1) Buchbinder Tunick & Company LLP, New York
Audit area: Equity – The audit client (in ‘Healthcare’
sector) engaged an external party to perform testing
of controls over equity and used it as evidence of the
effectiveness of related controls.
Audit deficiency identified: Since the audit firm identified
a significant risk associated with an equity transaction
that the client entered into during the year, the audit firm’s
use of the work of the external party, without performing
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its own work, did not provide sufficient appropriate audit
evidence that such controls were designed and operating
effectively. Further, the audit firm did not perform any
procedures to evaluate the quality and effectiveness of
the external party’s work. [Release No. 104-2021-066
dated 24th February, 2021]
2) Pricewaterhouse Coopers AS, Norway
Audit area: Revenue - A component of the audit client
(in ‘Energy’ sector) entered into long-term contractual
arrangements with customers for products and services,
and the management represented that contracts generally
contained one performance obligation.
Audit deficiency identified: The audit firm (that
played a role but was not the principal auditor of the
audit component) did not evaluate whether contracts
contained multiple performance obligations and, if
they did, whether revenue was appropriately allocated to
each distinct performance obligation and recognised only
when the related performance obligations were satisfied.
[Release No. 104-2021-075 dated 24th February, 2021]
The Securities Exchange Commission (SEC)
The US SEC, in the public interest institutes public
administrative proceedings against audit firms and
securities issuers pursuant to the Securities Exchange
Act of 1934. Herein below is provided a summary of a
recent order:
1. Audit partner and audit manager suspended for
improper professional conduct during an audit of a
not-for-profit college
The Case: The audited financial statements of a notfor-profit college, submitted to the Municipal Securities
Rulemaking Board (pursuant to its obligation to provide
continuing disclosure to investors) had an unmodified
audit opinion (F.Y. 2015), despite the existence of
numerous outstanding open items, unanswered questions
and not having completed critical audit steps. The
college, in order to bridge an increasing gap between its
revenues and expenses, began using funds (from 2013)
in its endowment to pay for operating expenses. Such
consumption of funds resulted in a precipitous decline
in its net assets. In order to conceal it, the controller
engaged in a fraudulent scheme including intentionally
withholding payroll tax remittances and, instead of
reporting the liabilities, it recorded a series of improper
and unsupported journal entries to conceal them. The
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controller also hid numerous past due vendor invoices
in his office, preventing them from being recorded and
allowed receivables to be reported at inflated values.
As a result of such practices, the college’s net assets
were overstated by $33.8 million, an overstatement that
impacted virtually every amount reported on the balance
sheet.
The Violations: The auditors failed to comply with
auditing standards stemming from failures to: obtain
sufficient appropriate audit evidence; properly prepare
audit documentation; properly examine journal entries
for evidence of fraud due to management override;
adequately assess the risk of material misstatement;
communicate significant audit challenges to those
charged with governance; properly supervise the audit;
and exercise due professional care and professional
scepticism. These pervasive audit failures significantly
reduced the audit team’s ability to detect the fraud.
The Order: The SEC ordered the suspension of the audit
partner and audit manager from appearing or practicing
before the SEC as an accountant with the right to apply for
reinstatement after three years and one year, respectively.
[Press Release 2021-32 dated 23rd February, 2021]
The Financial Reporting Council (FRC)
The FRC (the competent authority for statutory audit
in the UK) operates the Audit Enforcement Procedure
that sets out the rules and procedures for investigation,
prosecution and sanctioning of breaches of relevant
requirements. Herein below are summarised key adverse
findings from a recent Final Decision Notice following an
investigation:
1) Adverse finding – Key Audit Matters: The
respondent’s (audit firm’s) audit work in the area of
revenue recognition and recoverability of debtors did not
comply with requirements of ISA 701, Communicating Key
Audit Matters in the Independent Auditor’s Report. That
area was identified, both in the audit file and the auditor’s
report, as a KAM. However, the reasoning behind that
identification was lacking; the audit team’s assessment
of the risks in relation to revenue recognition had, in fact,
led them to a contrary conclusion; and the identification
of this matter as a KAM was an error.
2) Adverse finding – Going Concern: It was noted
that there was a material uncertainty in relation to going
concern in the directors’ report, the notes to the financial
statements and the audit report. The respondents, in the
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audit report, drew attention to the directors’ consideration
of going concern and the measures which could be
taken by the directors to mitigate the material uncertainty
as to going concern. The respondents’ opinion in this
regard depended upon their appropriate challenge to
management in areas including the feasibility of raising
funds and the adequacy of the disclosures related to
going concern. Although the respondents recorded, in
the relevant work-paper on the audit file, that they had
performed the necessary audit work in this area,
including the required challenge to management, the
evidence of the work is not otherwise sufficiently
documented on the audit file. This deficiency was
a breach of the requirements of ISA 230, Audit
Documentation. [https://www.frc.org.uk/news/may-2021/
sanctions-against-haysmacintyre-and-a-partner]

5. COMPLIANCE: Investment Property
Disclosures Under Ind AS
Background
Under Ind AS, Investment Property is property (land or a
building, or part of a building or both) held to earn rentals,
or for capital appreciation, or both. An investment property
generates cash flows largely independently of the other
assets held by an entity. This is a key distinguishing factor
between owner-occupied property (accounted under Ind
AS 16, Property, Plant and Equipment) and investment
property (accounted under Ind AS 40, Investment
Property).
An entity needs to take into consideration relevant
requirements of Ind AS 40 in complying with the related
disclosure requirements. The same is summarised in
Table A below:
Table A: Disclosure requirements
(investment property)
Disclosure requirements
Accounting policy
related

Amounts recognised
in P&L

• Accounting policy • Rental income from
investment property
for measurement
• Direct operating
of investment
expenses arising
property. [Ind AS
from investment
40.75 (a)]
property that
• Criteria used
generated rental
to distinguish
income during the
investment
period
property from
• Direct operating
owner-occupied

Balance Sheet
• Gross carrying
amount and
accumulated
depreciation
(aggregated with
accumulated
impairment losses)
at the beginning
and end of the
period
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Disclosure requirements
Accounting policy
related
[Continued]

property /
property held for
sale in ordinary
course of
business, where
classification is
difficult [Ind AS
40.75 (c )]

Amounts recognised
in P&L

Balance Sheet

• Reconciliation of
carrying amount
of investment
property at the
beginning and
end of period
showing additions,
depreciation,
impairment losses,
• Depreciation related:
net exchange
differences on
• Depreciation
translation,
methods used
transfers to and
• Useful lives or the
from inventories
depreciation rates
and ownerused
occupied property,
[Ind AS 40.79 (a)
and other
and (b)]
changes
[Ind AS 40.79 (c)
and (d)]
expenses arising
from investment
property that did
not generate rental
income during the
period
[Ind AS 40.75 (f)]

Contractual
obligations and
restrictions

Fair value disclosure

• Existence and
amounts of
restrictions on
the realisability
of investment
property or
remittance of
income and
proceeds of
disposal
• Contractual
obligations
to purchase,
construct
or develop
investment
property
[Ind AS 40.75 (g)
and (h)]

• All entities are required to measure the fair
value of investment property for the purpose
of disclosure [Ind AS 40.32]
• Disclose the extent to which the fair value of
investment property is based on valuation by
an independent valuer holding a recognised
and relevant professional qualification and
has recent experience in the location and
category of investment property being
valued. If there has been no such valuation,
that fact shall be disclosed [Ind AS 40.75 (e)]
• In exceptional cases when an entity cannot
measure fair value reliably, it shall disclose:
o Description of the investment property,
o Explanation of why fair value cannot
be measured reliably, and
o If possible, the range of estimates
within which fair value is highly likely to
lie [Ind AS 40.79 (e)]

6. INTEGRATED REPORTING
a) Key Recent Updates
IOSCO: Encouraging Globally Consistent Standards
for Sustainability Reporting Identified as a Priority
Area
On 24th February, 2021, the International Organization
of Securities Commissions (IOSCO), issued a
statement which underscores the urgent need to
progress towards a globally consistent application
of a common set of international standards
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for
sustainability-related
disclosure
across
jurisdictions. Other priority areas identified by the
Board include promoting greater emphasis on industryspecific, quantitative metrics in companies’ sustainabilityrelated disclosures and standardisation of narrative
information.
IFRS Foundation Announcement: Global
Sustainability Reporting Standards
And on 22nd March, 2021, the IFRS Foundation Trustees
announced the formation of a working group to
accelerate convergence in global sustainability
reporting standards (focused on enterprise value)
and to undertake technical preparation for a potential
International Sustainability Reporting Standards Board
under the governance of the IFRS Foundation. [https://
www.ifrs.org/news-and-events/news/2021/03/trusteesannounce-working-group/]
b) Reporting on factors affecting an organisation’s
ability to create value over time
Background
The International Integrated Reporting Council’s (IIRC)
long-term vision is a world in which integrated thinking
is embedded within mainstream business practice
in public and private sectors, facilitated by Integrated
Reporting as the corporate reporting norm. According to
the IIRC, the cycle of Integrated Reporting and thinking,
resulting in efficient and productive capital allocation,
will act as a force for financial stability and sustainable
development.
One of the Guiding Principles of Integrated Reporting
is that ‘an Integrated Report should show a holistic
picture of the combination, interrelatedness and
dependencies between the factors that affect the
organisation’s ability to create value over time. [Para 3.6,
Part 2]
Extracts from Integrated Report of The Crown Estate
(an independent organisation created by UK Statute)
[2019/20 revenue – GBP 516.2 million]
Creating Value
We seek to deliver our purpose through our strategy,
enabled by our business model. Our competitive
advantage comes from bringing our capabilities to bear on
a diverse and world-class portfolio of assets, using scale
and our expertise to generate outperformance and create
value for our customers, stakeholders, environment and
society.
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What we do

What we rely on

The value we create

Investment
We buy assets
through the market
cycle where we
have the scale and
expertise to generate
outperformance. We
sell assets to recycle
capital into the
business, funding
future acquisitions,
our development
pipeline and
investment into our
offshore wind and
seabed activities

We have identified
six different
resources and
relationships which
we draw on to
create value; these
are our capitals

Beyond meeting our
income and total return
targets we also consider
the wider value we
deliver against each
capital. An example for
2019/20 for each capital
can be seen below

Financial
Resources
The financial
resources that are
available to us to
grow our business

GBP 345 m
• 0.4% year-on-year
increase in net
revenue profit

Physical
Resources
The land and
property that we
own and utilise

GBP 464.5 m
• Purchases and
capital expenditure

Natural
Resources
The natural
resources that we
nurture, manage,
use and impact
to sustain our
business

100%
• Directly managed
Sites of Special
Scientific Interest
in favourable
condition

Our People
The individual
skills,
competencies
and experience of
our people which
create value

73%
• Of people who
agree they have
the opportunity
for personal
development and
growth at The
Crown Estate

Our know-how
Our collective
expertise and
processes which
provide us with
competitive
advantage

16 hours
• Average training
per staff member
per annum

Our networks
The relationships
we have with
stakeholders,
including
customers,
communities and
partners that are
central to our
business

34.3
• Net Promoter
Score which tracks
the loyalty that
exists between
provider and
customer. This
is comparable to
the Institute of
Customer Service
UK benchmark of
20.5 as at July,
2019

Development
Our development
activity focuses
on opportunities
within our principal
sectors. We unlock
the value of the
UK's seabed and
build destinations
that are relevant
and valuable to our
customers, visitors
and communities
Management
We aim to deliver
exceptional service
and create great
experiences.
Working alongside
our customers, we
look to refine and
improve our offer
in response to their
needs and business
objectives
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c) INTEGRATED REPORTING MATERIAL
1. IIRC: International <IR> Framework – 2013/2021
Comparison Document. [11th March, 2021]
2. GRI and SASB: A Practical Guide to Sustainability
Reporting Using GRI and SASB Standards. [8th April,
2021]
3. SASB: Climate Risk Technical Bulletin – 2021 Edition.
[13th April, 2021]

7. FROM THE PAST – ‘Dispelling Myths
about IFRS’
Extracts from a speech by Hans Hoogervorst (Chairman
of the IASB) in November, 2012 while inaugurating the
first office of the IASB outside London in the Asia-Oceania
region is reproduced below:
‘One persistent myth about the IASB is that we (perhaps
secretly) would only be interested in fair value. The truth
is that we have always been proponents of a mixed
measurement model. We understand fully well that while
fair value measurement is very relevant for actively traded
financial instruments, for a manufacturing company it
does normally not make a lot of sense to fair value its
Property, Plant and Equipment.
The second myth that I would like to touch upon is that
the IASB is only interested in the balance sheet, and
that we aim to replace net income with comprehensive
income. Again, I see no evidence of such bias. We do
not designate one type of information, about balance
sheet or about profit and loss, as the primary focus
of financial reporting. Both are indeed complementary.
We also view net income as an important performance
indicator.
The two preceding misconceptions have led to a third
persistent myth, namely, that IFRSs are only of use to
the financial whizz-kids in London and Wall Street. This
myth holds that our standards are incompatible with the
culture of countries with a strong manufacturing tradition.
Again, this is not true. Around the world, the vast majority
of companies using IFRS are normal businesses involved
in normal business activities such as manufacturing, retail
and the services sector. Since the global financial crisis
first broke out in 2007, media coverage of IFRS has been
dominated by what it means for financial institutions.
Media coverage is one thing, but the reality is that
IFRSs are used day in, day out by businesses in the
“real economy”.’
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RECENT DEVELOPMENTS IN GST
G.G. GOYAL

Chartered Accountant
C.B. THAKAR

Advocate

NOTIFICATIONS

a) Filing returns through EVC – Notification No.
07/2021-Central Tax dated 27th April, 2021
By the above Notification the Government has amended
Rule 26(1) of the CGST Rules, 2017 and a fourth proviso
has been added in the said Rule so as to allow the
companies registered under the Companies Act, 2013
to file return in Form GSTR3B and details of outward
supplies in Form GSTR1 through electronic verification
code (EVC) during the period from 27th April to 31st May,
2021.
Relaxation in interest / late fees – Notification No.
08/2021-Central Tax dated 1st May, 2021 and No.
09/2021-Central Tax dated 1st May, 2021
The Government of India has issued the above
Notifications under the powers conferred upon it u/s
50(1) and section 128 of the CGST Act, respectively. The
said Notifications are for the grant of some relaxation in
interest / late fees during the pandemic period. The effect
of the above Notifications is summarised in the following
table:
Sr.
No.

Class of
registered
person

Returns
for tax
periods

Rate of
interest

Concession
in late fees

1.

Regular
taxpayers
having
aggregate
turnover of
more than Rs.
5 crores in
the preceding
financial year

March and
April, 2021

Delay of
first 15
days
from due
date – 9%;
after 15
days –
18%

No late fees
for delay of
15 days from
due date of
filing return

Regular
taxpayers
having
aggregate
turnover up to
Rs. 5 crores in
the preceding
financial year
who are liable
to furnish

March and
April, 2021

Delay of
first 15
days
from due
date – Nil;
next 15
days – 9%;
afterwards
– 18%

No late fees
for delay of
30 days from
due date of
filing return

2.
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Sr.
No.
2.

Class of
registered
person

Returns
for tax
periods

Rate of
interest

Concession
in late fees

[Continued]

the return as
specified u/s
39(1), i.e.,
taxpayers
other than ISD
/ Non-resident
taxpayers /
Composition
taxpayers and
taxpayers
liable to TDS
/ TCS
3.

Taxpayers
covered by
proviso to
section 39(1),
i.e., covered
by QRMP
Scheme

March and
April, 2021

Delay of
first 15
days
from due
date – Nil;
next 15
days – 9%;
afterwards
– 18%

No late fees
for delay of
30 days from
due date of
filing return

4.

Payment
of tax by
taxpayers
under
Composition
scheme

Quarter
ending
March,
2021

Delay of
first 15
days
from due
date – Nil;
next 15
days – 9%;
afterwards
– 18%

NA

Similar relief is extended in payment of IGST and UTGST
by Notifications bearing Nos. 01/2021-Integrated Tax and
01/2021-Union Territory Tax, both dated 1st May, 2021.
b) Extension of due date for filing GSTR4 – Notification
No. 10/2021-Central Tax dated 1st May, 2021
By the above Notification, the Government has extended
the due date of filing returns by registered persons (under
Composition scheme) for the year ended 31st March,
2021 in Form GSTR4 till 31st May, 2021.
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c) Extension of due date for filing ITC-04 – Notification
No. 11/2021-Central Tax dated 1st May, 2021
By the above Notification, the Government has extended
the date of filing declaration in Form GST ITC-04, for the
period from 1st January, 2021 to 31st March, 2021, till 31st
May, 2021.

not completed within such period.

d) Extension of due date for filing GSTR1 – Notification
No. 12/2021-Central Tax dated 1st May, 2021
By the above Notification, the Government has
extended the date of furnishing details of outward
supplies, in Form GSTR1 for the month of April, 2021, till
26th May, 2021.

g) Amendments in GST Rules – Notification No.
15/2021-Central Tax dated 18th May, 2021
By the above Notification, certain changes are made in
the CGST Rules. A gist of the same is as under:

e) Cumulative calculation under Rule 36(4) –
Notification No. 13/2021-Central Tax dated 1st May,
2021
As per Rule 36(4), a taxpayer is permitted to take credit
of ITC in the periodic return/s up to the matched amount
only (further enhanced by 5%, subject to eligibility). By
the above Notification, the Government has made a
relaxation. The above adjustment under Rule 36(4) can
be done cumulatively for April and May, 2021. In other
words, the taxpayer can comply with the requirements of
Rule 36(4) for April, 2021 and May, 2021 cumulatively,
instead of for each month separately.
Extension for IFF
By the above Notification, Rule 59(2) is also amended so
as to provide that a registered person, furnishing details
of outward supplies using IFF for the month of April, 2021,
can furnish the same up to 28th May, 2021.
f) Extension of time for compliance – Notification No.
14/2021-Central Tax dated 1st May, 2021
The Government has power to issue instructions and
directions u/s 168 of the CGST Act. Using such power,
the Government has issued the above Notification to
extend the time limits for different compliances in view of
the pandemic situation.
In general, the due dates falling between 15th April, 2021
and 30th May, 2021, where compliance is not completed,
the time limit for completion will stand extended to 31st
May, 2021. However, the above extension is not applicable
to certain compliances like returns, E-way bills, etc.
In relation to compliance about registration specified
under Rule 9 of the CGST Rules, the due date is extended
up to 15th June, 2021 if such compliance date was falling
between 1st and 31st May, 2021 and the compliance was
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If the due date for order rejecting refund u/s 54(7) of the
CGST Act falls between 15th April, 2021 and 30th May,
2021, the time is extended till 31st May, 2021, or 15 days
from the receipt of reply to the notice, whichever is later.

(i) Rule 23-Revocation
Rule 23 provides for filing of application for revocation of
cancellation of registration within 30 days from the date of
service of the order. Now, there is an amendment by which
a person can apply in the extended time as may be granted
by the Additional Commissioner, Joint Commissioner
or Commissioner under the powers granted to them u/s
30(1) of the CGST Act. As per section 30(1), the Additional
Commissioner or Joint Commissioner can extend time
for 30 days after the expiry of the first 30 days and the
Commissioner can grant further extension up to 30 days
after the expiry of 60 days as above. The Form GST REG21 is also suitably amended by substituting the same.
(ii) Rule 90(3)-time limit for rectified refund application
Rule 90 is amended by which a proviso is added. The
amendment seeks to exclude time from filing of refund
claim in Form GST RFD-01 till the date of communication
of deficiencies in Form GST RFD-03, from the period of
two years for filing fresh refund claim after rectification of
deficiencies. This is a beneficial amendment.
(iii) Rule 90(5)/(6)-Withdrawal of refund application
and re-credit
By these newly-inserted sub-rules, a facility to withdraw
a refund application is provided. A registered person can
now withdraw refund application/s by filing a request
in Form GST RFD-01W. This application can be filed
before issuance of provisional refund sanction order
(GST RFD-04) or final refund sanction order (GST RFD06), or payment order (GST RFD-05), or refund withhold
order (GST RFD-07), or show cause notice (GST RFD08).
As per rule 90(6), the amount debited to credit / cash
electronic ledger at the time of filing the application in
GST RFD-01 will get re-credited to the ledger from which
debit was made upon submission of GST RFD-01W. This
is also a beneficial amendment.
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(iv) Rule 92(1)/(2)-Release of withheld refund
There are procedural changes in the rules. However, the
good part is that when the authorities are satisfied that
refund is no longer required to be withheld, they will pass
an order for release of withheld refund in Part B of GST
RFD-07.
(v) Rule 96-Procedural changes in refund of IGST
Procedural changes are effected in the refund of IGST in
sub-Rules (6) and (7) of Rule 96.
(vi) Rule 138E-E-way bill
As per rule 138E, when the taxpayer is in default of filing
returns for two consecutive tax periods / months, as the
case may be, he is not allowed to generate information
in Part-A of GST EWB-01. This was preventing the said
defaulter from generating Part-A of GST EWB-01 for
both outward as well as inward supplies. Now, by an
amendment the restriction for non-generation of Part-A of
GST EWB-01 is limited to outward supply; hence to the
extent of inward supply he can generate Part-A of GST
EWB-01. This is also a welcome amendment.

CIRCULARS

Standard
Operating
Procedure
(SOP)
for
implementation of extended time limit for filing
application for Revocation – Circular No. 148/04/2021GST dated 18th May, 2021
By amendments in section 30 of the CGST Act and
relevant Rules under the CGST Rules, a facility to
extend time beyond 30 days for filing an application for
revocation of cancellation of registration is granted. As
per the amended position, the Additional Commissioner
or Joint Commissioner can extend time for 30 days after
the expiry of the first 30 days. The Commissioner can
further extend the time limit for 30 days after the expiry
of the above 60 days. The above Circular has given SOP
about the implementation of the above extended time
limits.

ADVANCE RULINGS

1. Classification-flavoured milk
Vadilal Industries Ltd. (AR No. GUJ/GAAR / R/05/2021
dated 20th January, 2021)
In this advance ruling before the Learned Gujarat AAR,
the issue was whether flavoured milk is covered by
Heading 0402 and Sub-heading 0402 9990 of the GST
Tariff.
The applicant has given the process of making flavoured
milk. It includes standardisation of fresh milk according
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to fat content, heating at certain temperature followed by
filtration, pasteurisation and homogenisation, mixing of
sugar and various flavours and finally bottling.
The arguments of the applicant are as under:
w The process does not change the essential character
of milk.
w Flavoured milk is a substitute for milk.
w It is a simple preparation of milk.
w No manufacturing process involved and composition of
milk not changed.
w Since milk / milk products enumerated in Chapter 4,
hence tariff item 0402 9990 is the correct sub-heading for
the above product.
w Chapter 4 of HSN covers milk and other milk products.
w It was also pointed out that 0402 covers milk containing
added sugar.
w It was argued that the product is covered by subheading 0402 9990 as ‘other milk’.
w The addition of sugar and permitted flavours is to
improve the shelf-life and also the taste.
w Position under Prevention of Food Adulteration Rules,
1955 cited.
w No other specific entry for milk, so considering same
under Heading 4 is to be upheld.
w The favourable AR in case of Karnataka Co-op. Milk
Products Federation (30 GSTC 350) (KAR AAR) was
cited wherein the same product is held as covered by
0402 9990.
Observations by the AAR
The AAR observed that Classification is to be done as
per the Customs Tariff. He referred to chapter notes to
heading 0402 and 0404. The chapter heads 0402 and
0404 are reproduced in AR as under:
0402 – ‘Milk and creams concentrated or containing
added sugar or other sweetening matter.’
0404 – ‘Whether or not concentrated or containing added
sugar or other sweetening matter, products consisting
of natural milk constituents, whether or not containing
added sugar or other sweetening matter, not elsewhere
specified or included.’
The AAR made further reference to the Explanatory
Notes on the above headings in the HSN. And also to
heading 22.02 which covers beverages consisting of milk
flavoured with cocoa or other substances.
He observed on the facts that the applicant’s product
consists of 92% milk, around 8% of sugar, colour and flavour
of kesar and badam, rose and elaichi for sweetening and
75
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flavour. It is supplied in tetra packs / bottles. The product is
marketed as ‘Power Sip’, ready for consumption.
Keeping the above facts in view, the AAR held that the
given product is not covered by 0402 or 0404 but by
2202 9990 being a beverage with milk as the basis. The
meaning of ‘beverages’ was also discussed with the help
of precedents. The citations given by the applicant are
distinguished by the AAR. The reliance on the PFA Rules
also held as not correct.
In this respect the AAR also made reference to the
Agenda of the 31st GST Council Meeting dated 22nd
December, 2018 in which a discussion is recorded on the
classification of flavoured milk. In the said note, the item
is classified in HSN Code 2202. The Advance Rulings in
case of M/s Britannia Industries Limited (AR No. 08/
AAR/2020 dated 25th February, 2020) (Tamil NaduAAR), M/s Tirumala Milk Products Pvt. Ltd. [ELT
2020 (32) GSTL 558] (Andhra Pradesh-AAR) and M/s
Sri Chakra Milk Products LLP [ELT 2020 (32) GSTL
206] (Andhra Pradesh-AAR) were referred to, wherein a
similar view has been taken.
Thus, the AAR held the Classification under Heading 2202
9930 and therefore held the product liable to tax at 12%
GST as per Entry 50 in Rate Schedule II of Notification
1/2017.
2. Rate of tax on ‘Gift vouchers / Gift cards’
M/s Kalyan Jewellers India Limited (AR Appeal No.
01/2020/AAAR dated 30th March, 2021) – TN AAAR
The issue before the Appellate Authority for Advance
Ruling (AAAR) was from an Advance Ruling (AR) by the
Authority for Advance Ruling (AAR) dated 25th November,
2019. (The above AR is discussed in the BCAJ issue of
July, 2020.)
The appellant was in the business of jewellery products. It
introduced sales promotion schemes by offering different
types of pre-paid instruments (PPI) like closed system
PPI, semi-closed system PPI, open system PPI, etc.
Generally, the above PPI are called ‘gift vouchers / gift
cards’. The appellant had posed questions about the
taxability of the above vouchers before the AAR who
had decided the issues as under in the AR dated 25th
November, 2019:
w The own closed PPIs issued by the applicant are
‘Vouchers’ as defined under the CGST / TNGST Act, 2017
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and are a supply of goods under the CGST / TNGST Act,
2017.
w The time of supply of such gift vouchers / gift cards by
the applicant to the customers shall be the date of issue of
the vouchers if the vouchers are specific to any particular
goods specified against the voucher. If the gift vouchers /
gift cards are redeemable against any goods bought, the
time of supply is the date of redemption of the voucher.
w The AAR classified paper-based gift vouchers under
Sl. No. 132 of Schedule II of the Notification No. 1/2017C.T (Rate) dated 28th June, 2017 taxable at 12% GST
and classified plastic-based card under Sl. No. 382 of
Schedule III of the Notification No. 1/2017-CT (Rate)
dated 28th June, 2017 taxable at 18%.
In its appeal, the appellant submitted that the above
vouchers have redeemable face value and have no
intrinsic value. They are not marketable items for levy
of GST. It was also explained that when the vouchers
are issued to the customers they are treated as ‘other
current liabilities’ in the books. Further, when the
vouchers are actually redeemed, the sales are booked
of the goods supplied against the vouchers. It was also
argued that it is in the nature of an actionable claim. It
was also pointed out that if tax is levied on vouchers then
it will be double taxation as tax will be collected at the time
of issue of the voucher and also at the time of
redemption as tax will be collected on the items supplied
against the vouchers.
The AAAR observed that the question about actionable
claim may not be examined, as the voucher is neither
goods nor services. About the nature of the vouchers,
he observed that it is a means for advance payment
of consideration for future supply of goods or services.
The AAAR further observed that the voucher is a type of
money and though not actual money within the definition
of ‘money’ as per the RBI, it will still be money as a means
of payment of consideration. No GST can be levied on
supply of vouchers but GST on items supplied against
vouchers can be levied at the time of supply.
Regarding the time of supply, the AAAR held that the
supply of the underlying goods or services for which the
voucher has been issued will be the date of issue of the
voucher if the supply is identifiable at that point of time. If
there is no such identification, then the date of redemption
of the voucher will be the time of supply. Thus, the Learned
AAAR has resolved the complicated issue and it will be
useful to trade.
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RECENT DECISIONS–INDIRECT TAXES
PART A

IGOODS AND SERVICES TAX (GST)
I

I

PULOMA DALAL JAYESH GOGRI MANDAR TELANG

Chartered Accountants

I. HIGH COURT

8

Meghdoot Logistics
[2021 (47) GSTL 113 (Kar)]
W.P. No. 10832 of 2020
Date of order: 21st December, 2020

applicable tax and penalty u/s 129 whilst simultaneously
adjudging confiscation u/s 130 of the CGST Act.

9

Lupita Saluja vs. DGGI
[2021 (47) GSTL 3 (Delhi High Court)]
Date of order: 11th February, 2021

Sections 129 and 130 of the Central Goods and
Services Tax Act – Simultaneous proceedings can
be initiated under both sections

Anticipatory bail granted when proved that ITC is
not fraudulently availed under Central Goods and
Services Tax Act, 2017

FACTS

FACTS

The petitioner is a transporter moving tobacco products
from Delhi to Salem (Tamil Nadu). The vehicle was
intercepted and an order for detention was passed u/s
129(1) of the CGST Act for non-confirmation of the
existence of a consignor and a consignee. Thereafter,
a show cause notice u/s 129(3) of the CGST Act dated
25th August, 2020 was issued calling on the petitioner to
show cause why there should not be a levy of tax and
penalty as contemplated u/s 129(1)(b). The petitioner
filed objections vide reply dated 1st September, 2020
but could not establish the existence of a consignor and
consignee. Therefore, it appeared to the Respondent that
there existed an intent to evade tax, resulting in issuance
of another show cause notice dated 7th September, 2020,
this time u/s 130. This show cause notice stated that the
earlier show cause notice dated 25th August, 2020 u/s
129(3) stood abated.

It was alleged by the Department that the petitioner and
her husband had created five bogus export firms and
fraudulently availed ITC of Rs. 45 crores on the strength
of fake invoices providing fabricated information on the
E-way bill portal. It was further alleged that on inquiry it was
found that all their suppliers were either non-existent at the
declared principal place or at the business address given
in the GST registration. Moreover, none of the transporters
transported the goods for the companies in question
except one transporter who disclosed that he transported
the goods from a warehouse to ICD TKD and not from any
of the suppliers as claimed by the husband of the petitioner.

The petitioner challenged the validity of the second notice
dated 7th September, 2020 as improper exercise of power
because no order was passed for concluding proceedings
initiated vide the earlier notice dated 25th August, 2020.

HELD
The High Court held that both sections 129 and 130 of
the CGST Act begin with a non-obstante clause which
establishes that commencement of proceedings u/s 130
does not require that proceedings initiated u/s 129 should
have ended. Thus, the proper officer can determine
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

The petitioner submitted that the companies availed the
ITC as per section 16 of the CGST Act, 2017 after fulfilling
the criterion mentioned therein. The suppliers of the
companies have been filing GSTR1 and GSTR3B returns
and the tax liability of the companies is auto-populated in
GSTR2A. The companies have been filing GSTR3B and
GSTR9C with Audit, which matches with the returns filed
by the suppliers.
Therefore, the petitioner filed a petition u/s 438 of the
CrPC seeking anticipatory bail in relation to the inquiry /
investigation being conducted by the Respondent under
the CGST Act, 2017.

HELD
The High Court observed that the suppliers had supplied
77
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goods to the companies which had been further exported
by them to the buyers. In addition to this, payments
received by the companies from their foreign buyers
were transferred online to the account of the suppliers.
Therefore, it was wholly misconceived that the suppliers
were non-existent. As regards the supply of goods by the
transporter, the E-way bills were uploaded by the supplier
wherein the vehicle number and HSN code are mentioned.
Moreover, after uploading the E-way bill, the goods were
transported by the vehicle concerned at ICD, Tughlakabad,
wherein the entry passes were issued by the Custom
authorities, the goods were unloaded from the vehicle and
inspected by the authorities. This leaves no doubt that the
goods are not transported by the vehicle concerned as
they go through different levels of checks and inspections.
Therefore, in view of the above facts, it was held that
custodial interrogation of the applicant was not required.
Anticipatory bail was granted and the arresting officer was
also directed that in the event of arrest, the petitioner shall
be released on her furnishing a personal bond in the sum
Rs. 25,000.

II. ADVANCE RULING

10

M/s Guitar Head Publishing LLP
[2021-TIOL-135-AAR-GST]
Date of order: 16th April, 2021
[AAR-Karnataka]

Supply of goods from a warehouse located outside
India to customers located outside India is not a
supply under GST – Printing charges and shipping
charges paid to vendors outside India are liable
to service tax under reverse charge mechanism –
Warehousing charges paid outside India are not
liable to GST

FACTS
The applicant is engaged in the business of selling guitar
training books in the USA, the UK and Canada through
its website. The applicant sends soft copies of the book
to the printer located in the USA who prints it and ships it
to the customers in those countries. In another business
model, the applicant has an agreement with Amazon Inc.
which, through its website ‘amazon.com’ and based on the
choice of the customers, either prints the books and sells
these to the consumers on their own account, or shares
the link to download the e-books in electronic devices
and pays royalty to the applicant as agreed between
them. The question before the Authority is whether the
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supply of goods outside India from the warehouse located
outside India is a supply under GST. Further whether
GST is applicable on the shipping charges collected from
the customer for delivery outside India. And where the
content is supplied from India, whether GST is applicable
on the printing charges undertaken outside India and the
storage of books in the warehouse outside India.

HELD
The Authority noted that the goods (books) are supplied
by the person from the warehouse located in USA which is
outside India (a non-taxable territory) to the customers in
USA / UK / Canada which are outside India (a non-taxable
territory). Schedule III, relevant to section 7 of the CGST
Act, 2017, at clause 7 specifies that ‘Supply of goods from
a place in the non-taxable territory to another place in the
non-taxable territory without such goods entering into
India’ shall be treated neither as a supply of goods nor a
supply of services. Therefore, the said supply is not liable
to GST. Similarly, shipping charges collected from the
recipients outside India is not liable to GST. However, the
supplier providing the shipping service is outside India and
the recipient, viz., the applicant is in India and therefore
the expenses incurred on the shipping charges is liable
to GST under reverse charge. Similarly, printing charges
paid outside India are liable to GST under reverse charge
mechanism. In case of warehousing services, since the
books are stored in a warehouse outside India, the same
is not taxable under GST.

11

M/s Haldi Power System
[2021-TIOL-133-AAR-GST]
Date of order: 6th April, 2021
[AAR-Karnataka]

Concessional rate of GST is not applicable to the
sub-contractor as the main contractor is neither
a Central Government, nor State Government or
local authority

FACTS
The applicant has received a sub-contract from the
main contractor who has been awarded a contract by a
Government department for civil, electrical and mechanical
work related to an irrigation scheme. The question before
the Authority is whether concessional rate of GST shall
apply to the sub-contractor, the main contractor being the
provider of works contract to a Government entity.

HELD
The Authority noted that privity of the contract is between
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the applicant and the. main contractor; however, the main
contractor is not covered under a Central Government,
State Government, Union Territory, local authority or a
Governmental Authority and is not a Government entity,
hence the supply made by the applicant is not covered
by the concessional rate of GST applicable to the main
contractor.
Note: In this regard the readers may note the decision of
the Supreme Court in the case of State of A.P. vs. Larsen
and Toubro Ltd. [2008-TIOL-158-SC-VAT] where the
court has held that ‘Even if there is no privity of contract
between the contractee and the sub-contractor, that would
not do away with the principle of transfer of property by
the sub-contractor by employing the same on the property
belonging to the contractee. This reasoning is based on
the principle of accretion of property in goods. It is subject
to the contract to the contrary. Thus, in our view in such
a case the work executed by a sub-contractor results in a
single transaction and not multiple transactions. The Apex
Court in this case holds that transfer of property directly
happens from the sub-contractor to the client / contractee
and not the main contractor. Accordingly, the service is
consumed only once from the sub-contractor to the client.
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M/s Bowring Institute
[2021-TIOL-131-AAR-GST]
Date of order: 24th April, 2021
[AAR-Karnataka]

The amendment related to mutuality between club /
unincorporated associations and its members is not
yet notified and therefore the same will continue to
remain non-taxable by virtue of the Supreme Court
judgment in the case of M/s Calcutta Club Ltd.

FACTS
The applicant is a club and a non-profit organisation
PART B

established by the British as a literary and scientific
society. It has sought an advance ruling on the following
questions: (i) Whether the amounts collected as
membership subscription fees paid by the members
towards facilities provided are liable as supply of service
under GST? and (ii) Whether the amounts collected as
infrastructure development fund for the development and
maintenance of the facilities provided by the applicant are
liable as supply of service under GST?

HELD
The Authority noted that the Supreme Court judgment
in the case of M/s Calcutta Club Limited 2019-TIOL449-SC-ST-LB is fully applicable to the applicant. It is
held therein that the doctrine of mutuality applies and
these clubs which are similar to that of the applicant are
not exigible to service tax. The Finance Act, 2021 has
overruled what the Courts have held till now and has
countered the Principle of Mutuality by way of Explanation
which states that the members or constituents of the
club and the club are two separate entities and
persons for the purpose of section 7 of the CGST Act,
2017 which defines supply. However, by virtue of
section 1(2)(b) of the Finance Act, 2021, the amendment
brought in section 7 of the CGST Act, 2017 by way of
section 108 of the Finance Act, 2021 will come into effect
only on the date when the Central Government notifies
the same and then the same will be notified with the
corresponding amendments passed by the respective
States and Union territories in the respective SGST /
UTGST Acts.
Therefore, the Authority concluded that unless the
amended section 7 of the CGST Act, 2017 is notified, the
applicant is not liable to pay GST on the subscription fees
and infrastructure development fund collected from the
members as per the Supreme Court judgment in the case
of M/s Calcutta Club Ltd.
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Cadila Healthcare Limited vs. CST & ST,
Ahmedabad
[2021 127 taxmann.com 112 (CESTAT-Ahd)]
Date of order: 27th April, 2021
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Partners and partnership firm are not distinct
persons and hence their relationship cannot be
that of service providers and service receivers
– The activities of the appellant performed as its
obligation as a partner as per partnership deed
and there being no separate contract of services
79
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between the appellant and the partnership firm, the
remuneration received by the appellant is merely a
special share of profits in terms of the partnership
deed – Cannot be considered as consideration
towards any services between two persons and,
hence, not liable to service tax

be treated as consideration towards the provision of
service under the Finance Act, 1994. The Tribunal relied
upon the decision of the Supreme Court in the case of
Chandrakant Manilal Shah to hold that the remuneration
received by a partner by employing his skill and labour as
per the partnership deed is also a profit.

FACTS
The appellant is a partner in a partnership firm. As per the
terms of the partnership agreement, the appellant agreed
to provide certain services related to the promotion and
marketing of the firm’s products and other related services.
The appellant received remuneration towards the said
services from the firm and paid service tax. Subsequently,
when it was realised, based on their consultant’s advice,
that the services provided by a partner to a partnership
firm do not fall under the ambit of services as per the
Finance Act, 1994, they filed for a refund. The refund
claims were rejected by the lower authorities, hence the
appellant filed an appeal before the Tribunal. The period
involved in the case was prior to 1st July, 2012.

HELD
Referring to the partnership deed, the CESTAT noted that
the appellant in its capacity as a partner of the partnership
firm was obliged to carry out certain activities such as
distribution and marketing of the goods manufactured
by the partnership firm, functioning as consignee and
sales agent of the partnership firm, etc. The Tribunal
also observed that these activities were not undertaken
pursuant to a separate contract for the provision of
services between the appellant and the partnership firm
and that the consideration received by the appellant
from the partnership firm has been accounted for as
remuneration received from the partnership firm. The
Tribunal held that as there was no definition of ‘person’
in the Finance Act, 1994 prior to 1st July, 2012, the same
cannot be applied retrospectively. Referring to various
Supreme Court judgments, the Tribunal held that the firm
is not a different entity or a person in law than its partners.
It is merely an association of individuals and a firm name
is only a collective of those individuals who constitute a
firm. Hence, it cannot be said that the appellant being a
partner, he and his partnership firm have a relationship of
service provider and service recipient.
Applying various judicial pronouncements, the Tribunal
also held that the appellant received remuneration from
the partnership firm towards certain activities performed
in terms of the partnership deed and this is nothing but
profit share in partnership sharing and the same cannot
80
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CSG Systems International (India) (P) Ltd. vs.
CC Tax
[2021 126 taxmann.com 139 (CESTAT-Bang)]
Date of order: 29th March, 2021

Show cause notice is the foundation of any
demand and any order passed beyond the notice
is not legally permissible – Order passed on the
basis of selectively picked up clauses in the Master
Agreement without analysing the agreement as
a whole is also bad in law – The sales, marketing
and support services provided by Indian entities
to its group companies abroad in pursuance of an
agreement entered into on a principal-to-principal
basis would qualify for export of services

FACTS
The appellant filed a refund application for refund of
unutilised CENVAT credit of service tax availed on the
input services used for providing output services said
to have been exported during the period from January
to March, 2013 in terms of the provisions of Rule 5 of
CENVAT Credit Rules, 2004 declaring export turnover
consisting of ITSS and BAS services treating the same
as export of services under Rule 3 of the Provision of
Services Rules, 2012. The Authorities denied part of the
refund claim on the ground that as the sales, marketing,
and administrative services classified as BAS are provided
in India, the same cannot be treated as export of service.
The appellant filed an appeal against the impugned
order and the Commissioner (Appeals) set aside the said
Order-in-Original to a limited extent of the refund rejected,
by way of remand to the original adjudicating authority
for fresh adjudication in the light of his earlier Order-inAppeal in some other matter. The appellant, therefore,
filed a refund claim for the said partially rejected amount.
However, the lower authorities once again denied the
refund claim and reached the same conclusion that the
BAS provided by the appellant to its group companies
outside India would be considered as ‘Intermediary
Services’ and cannot be treated as export of service.
Aggrieved by the said order, the appellant filed an appeal
before the Commissioner (Appeals) who rejected the
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021
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appeal. Hence, the appellant came before the Tribunal in
a second appeal.

HELD
The Tribunal observed that when the appellant filed
the refund claim, the grounds raised in the show cause
notice were lack of nexus, the claim was time-barred
and there was lack of documentation or discrepancies in
the documents; whereas when the first Order-in-Original
was passed the original authority travelled beyond the
show cause notice and came to a finding that the sales,
marketing and administrative services are classified
as BAS provided in India and hence Rule 6A was not
fulfilled and the appellant is acting as an intermediary.
The Tribunal held that all the orders, i.e., Order-inOriginal, Remand Order-in-Original and the impugned
Order-in-Appeal have travelled beyond the show cause
notice and accepted the appellant’s contention that the
show cause notice is the foundation of any demand and
any order passed beyond the show cause notice is not
legally permissible. The Tribunal referred to the following
decisions in support of this proposition:
a) CCE & Cus., Surat vs. Sun Pharmaceuticals Inds.
Ltd. [2015 (326) ELT 3 (SC)]
b) Caprihans India Ltd. vs. CCE [2015 (325) ELT 632
(SC)]
c) Mumbai vs. Toyo Engineering India Ltd. [2006 (201)
ELT 513 (SC)]
d) CCE, Bangalore vs. Brindavan Beverages (P) Ltd.
[2007 (213) ELT 487 (SC)]
As regards the merits of the case, referring to the Master
Service Agreement between the appellant and its group
entities abroad, the Tribunal held that the sales, marketing
and support services provided to its group companies are
export of service because the said services have been
provided on principal-to-principal basis and there is no
element of a principal-agent relationship. The Tribunal
further observed that the Commissioner (Appeals)
selectively picked up the clauses in the Master Agreement
without analysing the agreement as a whole which is also
bad in law as held by the Supreme Court in the case of
Super Poly Fabriks Ltd. vs. Commissioner 2008 (10)
STR 545 (SC). It also held that the appellant has satisfied
all the six conditions of Rule 6A which proves that the
services rendered by them are export of service.
The Tribunal relied upon the decision in the case of
AMD India Pvt. Ltd. vs. CST, Bangalore 2017 (12)
TMI 772 - CESTAT Bangalore wherein the Tribunal held
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that the denial of refund of service tax to the appellant
under Rule 5 is contrary to the express provisions of law
as clarified in CBEC Circular No. 111/5/2009-ST dated
24th February, 2009. The Board, in respect of business
auxiliary services falling under Rule 3(1)(iii) of the Export
of Services Rules, 2005, clarified thus: that the phrase
‘used outside India’ is to be interpreted to mean that the
benefit of the service should accrue outside India. Thus,
it is possible that the export of service may take place
even when all the relevant activities take place in India
so long as the benefits of these services accrue outside
India. Accordingly, the impugned order denying refund
was set aside.
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Ace Creative Learning (P) Ltd. vs Commissioner
of Central Tax
[2021 126 taxmann.com 215 (CESTAT-Bang)]
Date of order: 15th April, 2021

Redemption in mutual fund is not same as trading
in securities and hence in cases involving the
redemption of mutual funds, reversal under Rule
6(3) of the CENVAT Credit Rules is not warranted

FACTS
The appellant is engaged in providing taxable services,
viz., Commercial Training & Coaching Services, and
availed CENVAT credit in respect of input, input services
and capital goods. In the course of audit for the period
2104-15 to 2016-17, the Department observed that the
appellant is engaged in the purchase and redemption of
various mutual fund units and has declared profit on the
sale of mutual fund investments. The Department took a
view that as mutual funds are securities, i.e., goods and
that the appellant has neither opted for nor followed the
procedure prescribed under Rule 6(3)(ii) for payment of
such amount as determined in Rule 6(3A), the appellant
is liable to pay an amount as determined in terms of Rule
6(3)(i), i.e., 6% / 7% of the value of services contained
in the trading activities. On this basis, a show cause
notice was issued to the appellant and the demand was
confirmed.

HELD
The Tribunal observed that the appellant has shown the
profit earned from the redemption of mutual fund under
the head ‘other income’. The Department has wrongly
considered the investment in mutual funds as trading in
mutual funds. The Tribunal held that ‘trading’ has not been
defined under service tax but in the context of securities,
‘trading’ means an activity where a person is engaged
81
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in selling the goods for the purpose of making profit
but certainly, trading is different from the redemption
of mutual fund units. The appellant cannot transfer the
mutual fund units to a third party and give only by way
of redemption to the mutual fund because the appellant
is not permitted to trade the mutual fund units in the
absence of a license from SEBI. The Tribunal also held
that the appellant cannot be termed as a ‘service provider’
because he only makes an investment in the mutual fund
and earns profit from it. Accordingly, the Tribunal held
that the Department has wrongly invoked the provisions
of Rule 6(3) demanding the reversal of credit on the
exempted services.

15

Cholamandalam MS General Insurance Co.
Ltd. vs. The Commissioner of GST & Central
Excise
[2021 (47) GSTL 263 (Chennai Trib)]
Date of order: 24th February, 2021

Rule 9 of CENVAT Credit Rules, 2004 – Credit
cannot be denied at the recipient’s end unless the
supplier’s assessment is revised

FACTS
The appellant was engaged in the business of general
insurance and had entered into an agreement with car
manufacturers for issuance of insurance policies through
their dealers’ network, where car dealers collected
premium from the customers and issued policies to
them by accessing the portals of the insurance brokers.
For insuring the vehicle, a pay-out was given to dealers
for which dealers issued invoice with description of
services as ‘Provision of Space, Computer, Internet and
Administrative Support’. Service tax was also collected by
the dealers vide said invoices and the same was availed
as CENVAT credit by the appellant.
The Department alleged that no service was provided
by the dealers to the appellant as per the description
mentioned in the invoice and therefore the appellant was
not eligible to avail CENVAT credit for non-compliance of
Rule 9 of the CENVAT Credit Rules, 2004.

HELD
The Tribunal relied on the judgment of M/s. Modular Auto
Ltd. vs. Commissioner of Central Excise, Chennai
2018-VIL-541-Mad-ST and held that unless and until the
assessment made by the dealer was revised, the credit at
the recipient’s end cannot be denied. Thus, the impugned
order denying credit was set aside.
82
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Gannon Dunkerley & Co. Ltd. vs. Commissioner
(Adj.) of S.T., New Delhi
[2021 (47) GSTL 35 (Del-Trib)]
Date of order: 22nd October, 2020

Section 73 of Finance Act, 1994 – Extended period
for issuing show cause notice cannot be invoked
merely on the contention that had audit not been
conducted, non-payment of service tax would
have gone unnoticed

FACTS
The appellant was primarily engaged in the provision of
commercial or industrial construction services and had
been regularly filing its returns. During the course of
audit, the Department identified certain discrepancies.
Based on audit objections, a show cause notice was
issued on 22nd October, 2009 for the period 2004-2007
by invoking extended period as per the proviso to section
73 of the Finance Act, 1994, stating that the appellant had
disclosed incorrect assessment under self-assessment
provisions, thereby leading to ‘suppression of facts’ and
that had an audit not been conducted, such discrepancy
would have gone unnoticed. This was further upheld by
the Commissioner, Appeals.

HELD
The Tribunal stated that it was correct that section 70 of
the Finance Act requires every person liable to pay service
tax to himself assess the tax on the services provided by
him and furnish a return, but at the same time the Circular
dated 23rd April, 2009 also cast a duty on the A.O. to
effectively scrutinise the returns, at least at the preliminary
stage. As the appellant had been regularly filing the returns,
the Department cannot take a stand that it was only during
the audit that it could examine the factual position and that
had audit not been conducted, non-payment of service tax
would not have been unearthed. Thus, it was held that the
Commissioner (Appeals) was not justified in holding that
the extended period of limitation was correctly invoked;
the order was set aside.
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Dharti Dredging and Infrastructure Ltd. vs. CCT
[2021-TIOL-223-CESTAT-Hyd-LB]
Date of order: 1st April, 2021]

In case of a workmen’s compensation policy, it
is the responsibility of the employer to provide
compensation to the employee, therefore the
Continued on Page 86
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Chief Information Commissioner vs. High Court
of Gujarat
AIR (2020) SC 4333
Date of order: 4th March, 2020
Bench: R. Banumathi J., A.S. Bopanna J.,
Hrishikesh Roy J.

Right to Information – Certified copies to third
parties – Only on affidavit – Not inconsistent with
RTI Act – RTI Act will not override High Court Rules
[Right to Information Act, 2005, S. 6(2), S. 11, S. 12;
Gujarat High Court Rules, R. 151]

FACTS
An RTI application dated 5 April, 2010 was filed by
respondent No. 2 seeking information pertaining to certain
cases along with all relevant documents and certified
copies. In reply, by a letter dated 29th April, 2010, the
Public Information Officer, Gujarat High Court, informed
respondent No. 2 that for obtaining the required copies
he should make an application personally or through his
advocate by affixing a court fee stamp of Rs. 3 along with
the requisite fees to the ‘Deputy Registrar’. It was further
stated that as respondent No. 2 is not a party to the said
proceedings, as per Rule 151 of the Gujarat High Court
Rules, 1993 his application should be accompanied by an
affidavit stating the grounds on which the certified copies
are required and on making such application he will be
supplied with the certified copies of the documents as per
Rules 149 to 154 of the Gujarat High Court Rules, 1993.
th

HELD
Rule 151 of the Gujarat High Court Rules stipulates that a
third party to have access to the information / obtaining the
certified copies of the documents or orders is required to file
an application / affidavit stating the reasons for seeking the
information, and this is not inconsistent with the provisions
of the RTI Act but merely lays down a different procedure
from the practice of payment of fees, etc., for obtaining
information. In the absence of any inherent inconsistency
between the provisions of the RTI Act and other laws, the
overriding effect of the RTI Act would not apply.
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For information to be accessed / certified copies on
the judicial side to be obtained through the mechanism
provided under the High Court Rules, the provisions of
the RTI Act shall not be resorted to.

9

In Re: Expeditious trial of cases u/s 138 of the
Negotiable Instruments, Act, 1881
Suo motu W.P. (Crl) No. 2 of 2020
Date of order: 17th April, 2021
Bench: A.S. Bopanna J., B.R. Gavai J.,
L. Nageswara Rao J., Ravindra Bhat J.,
S.A. Bobde CJI

Dishonour of cheques – Long pendency of
disputes – Guidelines issued [S. 138, Negotiable
Instruments Act, 1881]

FACTS
Special Leave Petition (Criminal) No. 5464 of 2016 pertains
to dishonour of two cheques on 27th January, 2005 for an
amount of Rs. 1,70,000. The dispute has remained pending
for the past 16 years. Concerned with the large number of
cases filed u/s 138 of the Negotiable Instruments Act, 1881
(the 1881 Act) pending at various levels, a Division Bench
of this Court decided to examine the reasons for the delay
in disposal of these cases. The Registry was directed to
register a suo motu Writ Petition (Criminal).

HELD
Courts are inundated with complaints filed u/s 138 of
the 1881 Act. The cases are not being decided within a
reasonable period and remain pending for a number of
years. This gargantuan pendency of complaints has had
an adverse effect on disposal of other criminal cases.
Concerned with the large number of cases pending at
various levels, a larger bench of the Supreme Court has
examined the reasons for the delay in disposal of cases.
The following conclusions were arrived at:
1) The High Courts are requested to issue practice
directions to the Magistrates to record reasons before
converting trial of complaints u/s 138 from summary trial
83
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to summons trial.
2) Inquiry shall be conducted on receipt of complaints u/s
138 to arrive at sufficient grounds to proceed against the
accused when such accused resides beyond the territorial
jurisdiction of the court.
3) For the conduct of inquiry u/s 202 of the Code,
evidence of witnesses on behalf of the complainant shall
be permitted to be taken on affidavit. In suitable cases,
the Magistrate can restrict the inquiry to examination of
documents without insisting on examination of witnesses.
4) We recommend that suitable amendments be made to
the Act for provision of one trial against a person for multiple
offences u/s 138 committed within a period of 12 months,
notwithstanding the restriction in section 219 of the Code.
5) The High Courts are requested to issue practice
directions to the Trial Courts to treat service of summons
in one complaint u/s 138 forming part of a transaction,
as deemed service in respect of all the complaints filed
before the same court relating to dishonour of cheques
issued as part of the said transaction.
6) Judgments of this Court in Adalat Prasad [(2004) 7
SCC 338] and Subramanium Sethuraman [(2004) 13
SCC 324] have interpreted the law correctly and we
reiterate that there is no inherent power of Trial Courts
to review or recall the issue of summons. This does not
affect the power of the Trial Court u/s 322 of the Code to
revisit the order of issue of process in case it is brought
to the court’s notice that it lacks jurisdiction to try the
complaint.
7) Section 258 of the Code is not applicable to complaints
u/s 138 and findings to the contrary in Meters and
Instruments [(2004) 13 SCC 324] do not lay down
the correct law. To conclusively deal with this aspect,
amendment to the Act empowering the Trial Courts to
reconsider / recall summons in respect of complaints u/s
138 shall be considered by the committee constituted by
an order of this Court dated 10th March, 2021.
8) All other points, which have been raised by the Amici
Curiae in their preliminary report and written submissions
and not considered herein, shall be the subject matter of
deliberation by the aforementioned committee. Any other
issue relating to expeditious disposal of complaints u/s
138 shall also be considered by the committee.

10
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Asset Reconstruction Company (India) Limited
vs. Bishal Jaiswal & Anr.
CA No. 323 of 2021
Date of order: 15th April, 2021
Bench: Rohinton Fali Nariman J., B.R. Gavai J.,
Hrishikesh Roy J.

Period of Limitation – Balance Sheet entries –
Acknowledgement of debt [S. 18, Limitation Act,
1963]

FACTS
In 2009, Corporate Power Ltd. (corporate debtor) set
up a thermal power project in Jharkhand and availed of
loan facilities from various lenders, including the State
Bank of India (SBI). The account of the corporate debtor
was declared as a non-performing asset by SBI on 31st
July, 2013. On 27th March, 2015, SBI issued a loanrecall notice to the corporate debtor in its capacity as the
lenders’ agent. On 20th June, 2015, the appellant issued a
notice u/s 13(2) of the Securitisation and Reconstruction
of Financial Assets and Enforcement of Securities Interest
Act, 2002 (SARFAESI Act) on behalf of itself and other
consortium lenders to the corporate debtor.
On 1st June, 2016, the appellant took actual physical
possession of the project assets of the corporate debtor
under the SARFAESI Act. On 26th December, 2018, the
appellant filed an application u/s 7 of the Insolvency
and Bankruptcy Code, 2016 (IBC) before the National
Company Law Tribunal, Calcutta (NCLT) for a default
amounting to Rs. 59,97,80,02,973 from the corporate
debtor. As the relevant form indicating the date of default
did not indicate any such date, this was made up by
the appellant on 8th November, 2019 by filing a
supplementary affidavit before the NCLT, specifically
mentioning the date of default and annexing copies of
balance sheets of the corporate debtor which, according
to the appellant, acknowledged periodically the debt that
was due.
On 19th February, 2020, the section 7 application was
admitted by the NCLT, observing that the balance sheets
of the corporate debtor, wherein it acknowledged its
liability, were signed before the expiry of three years
from the date of default and entries in such balance
sheets being acknowledgements of the debt due for
the purposes of section 18 of the Limitation Act, 1963
(Limitation Act), the section 7 application is not barred
by limitation. The corporate debtor filed an appeal before
the National Company Law Appellate Tribunal (NCLAT),
which held that entries in balance sheets would not
amount to acknowledgement of debt for the purpose
of extending limitation u/s 18 of the Limitation Act on
account of a NCLAT Full Bench decision in the case of V.
Padmakumar vs. Stressed Assets Stabilisation Fund,
Company Appeal (AT) (Insolvency) No. 57 of 2020
(decided on 12th March, 2020).
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HELD
The default had been admitted by the corporate debtor
and the signed balance sheet of the corporate debtor
for the year 2016-17 was not disputed by it. As a result,
the NCLT held that the section 7 application was not
barred by limitation and therefore admitted the same. It
further held that the majority decision of the Full Bench
in V. Padmakumar (Supra) is contrary to a catena of
judgments and hence set aside.
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In Re: Cognizance for Extension of Limitation
Suo motu W.P. (C) No. 3 of 2020
Date of order: 27th April, 2021
Bench: S.A. Bobde CJI, Surya Kant J.,
A.S. Bopanna J.

Covid-19 – Supreme Court – Relief for litigants and
lawyers [Constitution of India, Articles 141, 142]

FACTS
Due to the onset of the Covid-19 pandemic, this Court
took suo motu cognizance of the situation arising from
difficulties that might be faced by the litigants across the
country in filing petitions / applications / suits / appeals
/ all other proceedings within the period of limitation
prescribed under the general law of limitation or under
any special laws (both Central or State).
The Supreme Court in the same case vide order dated
23rd March, 2020 had extended the due date till further
orders. The said order was extended from time to time.
Thereafter, on 8th March, 2021, it was noticed that the
country is returning to normalcy and since all the Courts
and Tribunals have started functioning either physically or
by virtual mode, extension of limitation was regulated and
brought to an end. The period between 15th March, 2020
and 14th March, 2021 stood excluded.
The Supreme Court Advocates on Record Association
(SCAORA) has now, through this Interlocutory Application,
highlighted the daily surge in Covid cases in Delhi and
stated how difficult it has become for the Advocates-onRecord and the litigants to institute cases in the Supreme
Court and other courts in Delhi. Consequently, restoration
of the order dated 23rd March, 2020 has been prayed
for.

HELD
The period from 14th March, 2021 till further orders shall
also stand excluded in computing the periods prescribed
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under sections 23(4) and 29A of the Arbitration and
Conciliation Act, 1996, section 12A of the Commercial
Courts Act, 2015, and provisos (b) and (c) of section 138
of the Negotiable Instruments Act, 1881 and any other
laws which prescribe period(s) of limitation for instituting
proceedings, outer limits (within which the court or tribunal
can condone delay) and termination of proceedings.
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The Chief Election Commissioner of India vs.
M.R. Vijayabhaskar & Ors.
CA 1767 of 2021
Date of order: 6th May, 2021
Bench: Dr. D.Y. Chandrachud J., M.R. Shah J.

Oral comments – reported by media – Sanctity and
validity [Article 19, 226, Constitution of India]

FACTS
The Madras High Court entertained a Writ Petition under
Article 226 of the Constitution to ensure that Covidrelated protocols are followed in the polling booths at the
135-Karur Legislative Assembly Constituency in Tamil
Nadu. During the hearings, the Division Bench is alleged
to have made certain remarks, attributing responsibility
to the Election Commission (EC) for the present surge
in the number of cases of Covid-19, due to its failure to
implement appropriate safety measures and protocol
during the elections. The Court observed, ‘the institution
that is singularly responsible for the second wave of
Covid-19…’ and that the EC ‘should be put up for murder
charges’. These remarks, though not part of the order of
the High Court, were reported in the print, electronic and
tele-media.
The issue is that these oral remarks made by the High
Court, which the EC alleges are baseless, tarnished the
image of the EC which is an independent constitutional
authority.

HELD
Courts must be open both in the physical and metaphorical
sense. Our legal system is founded on the principle that
open access to courts is essential to safeguard valuable
constitutional freedoms. The concept of an open court
requires that information relating to a court proceeding
must be available in the public domain. Citizens have
a right to know about what transpires in the course of
judicial proceedings. The dialogue in a court indicates
the manner in which a judicial proceeding is structured.
Oral arguments are postulated on an open exchange of
ideas.
85
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Article 19(1)(a) of the Constitution guarantees every
citizen the right to freedom of speech and expression.
The Constitution guarantees the media the freedom to
inform, to distil and convey information and to express
ideas and opinions on all matters of interest. Freedom
of speech and expression extends to reporting the
proceedings of judicial institutions as well. Courts are
entrusted to perform crucial functions under the law.
Their work has a direct impact not only on the rights
of citizens but also the extent to which the citizens can
exact accountability from the executive whose duty it is to
enforce the law.

The independence of the judiciary from the executive
and the legislature is the cornerstone of our Republic.
Independence translates to being impartial, free from bias
and uninfluenced by the actions of those in power, but
also recognises the freedom to judges to conduct court
proceedings within the contours of the well-established
principles of natural justice. Judges in the performance
of their duty must remain faithful to the oath of the office
they hold which requires them to bear allegiance to the
Constitution. An independent judiciary must also be one
which is accountable to the public in its actions (and
omissions).

RECENT DECISIONS–INDIRECT TAXES Continued from Page 82

employer is the beneficiary of the policy and hence
credit is allowed

FACTS
The appellant availed CENVAT credit of service tax paid
on the insurance premium paid in respect of ‘workmen
compensation insurance policy’ which was denied by the
lower authorities. When this matter was heard by the single
member (Judicial), he found that contrary views had been
expressed on the same issue by two Benches of the same
strength (both single-member benches) [namely, Hydus
Technologies India Pvt. Ltd. 2017-TIOL-1189-CESTATHyd which allowed the credit and Ganesan Builders Ltd.
2017-TIOL-3152-CESTAT-Mad which denied the same;
hence, the matter has been referred to a larger bench for
a decision.

HELD
The decision of the CESTAT-Madras (Supra) in Ganesan

Builders has been overruled by the High Court of Madras
[2018-TIOL-2303-HC-Mad-ST] specifically dealing with
‘workmen compensation insurance policy’. The Madras
High Court has held that the Workmen Compensation
Act, 1923 is a beneficial legislation and the policy
taken by the assessee in that case does not name the
employees but categorised the employees based on
their vocation / skill. The insured in that case is the
assessee and the intention of the policy is to protect
the employees who work at the site and not to drive
them to various forums for availing compensation in the
event of an injury or death. The service in that case was
not primarily for personal use or the consumption of the
employee and the insured is the assessee and not the
employees. It is noted that section 3 of the Workmen
Compensation Act places the liability of compensation
upon the employer. Thus, since the workmen are not the
beneficiaries of the policy but it is the assessee, the credit
is allowable.
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Change is the end result of all true learning
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LAWS AND BUSINESS
DR. ANUP P. SHAH

Chartered Accountant

FAMILY SETTLEMENTS: OPENING UP NEW VISTAS
INTRODUCTION
As families grow, new generations join the business,
new lines of thinking emerge and disputes originate
between family members regarding assets, properties,
businesses, etc. Finally, these lead to a family settlement.
Such a family arrangement is one of the oldest alternative
dispute resolution mechanisms. The scope of a family
arrangement is extremely wide and is recognised even
in ancient English Law. This is because the world over,
courts lean in favour of peace and amity within the family
rather than on disputes. In the last 60 years or so, a good
part of the law in India relating to family settlements is
well settled through numerous court decisions. In recent
years, both the Supreme Court and the High Courts have
delivered some important judgments on this very vital
issue. The key tenets from these decisions have been
culled out and analysed in this month’s feature.

PRINCIPLES SETTLED SO FAR
From an analysis of the earlier judgments, such as Maturi
Pullaiah vs. Maturi Narasimham, AIR 1966 SC 1836;
Sahu Madho Das vs. Mukand Ram, AIR 1955 SC 481;
Kale vs. Dy. Director of Consolidation, (1976) AIR SC
807; Hiran Bibi vs. Sohan Bibi, AIR 1914 PC 44; Hari
Shankar Singhania vs. Gaur Hari Singhania, (2006) 4
SCC 658, etc., the settled principles that have emerged
are summarised below:
(a) A family arrangement is an agreement between
members of the same family intended to be generally
and reasonably for the benefit of the family either by
compromising doubtful or disputed rights, or by preserving
the family property, or the peace and security of the family
by avoiding litigation and saving its honour.
(b) An oral family settlement involving immovable
property needs no registration. Registration (where
immovable property is involved) is necessary only if the
terms of the family arrangement are reduced to writing.
Here, a distinction should be made between a document
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

containing the terms and recitals of a family arrangement
made under the document and a mere memorandum
prepared after the family arrangement has already
been made either for the purpose of the record, or for
information of the court for making necessary mutation.
In such a case the memorandum itself does not create
or extinguish any rights in immovable properties and it is,
therefore, not compulsory to register it.
(c) A compromise or family arrangement is based on
the assumption that there is an antecedent title of some
sort in the parties and the agreement acknowledges
and defines what that title is, each party relinquishing all
claims to property other than that falling to his share and
recognising the right of the others, as they had previously
asserted it, to the portions allotted to them respectively.
That explains why no conveyance is required in these
cases to pass the title from one in whom it resides to the
person receiving it under the family arrangement. It is
assumed that the title claimed by the person receiving the
property under the arrangement had always resided in
him or her so far as the property falling to his or her share
is concerned and therefore no conveyance is necessary.
(d) By virtue of a family settlement or arrangement,
the members of a family descending from a common
ancestor or a near relation seek to sink their differences
and disputes, settle and resolve their conflicting claims
or disputed titles once and for all in order to buy peace of
mind and bring about complete harmony and goodwill in
the family.
(e) A family settlement is different from an HUF partition.
While an HUF partition must involve a joint Hindu family
which has been partitioned in accordance with the
Hindu Law, a family arrangement is a dispute resolution
mechanism involving personal property of the members
of a family who are parties to the arrangement. A partition
does not require the existence of disputes which is the
substratum for a valid family arrangement. An HUF
87
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partition must always be a full partition unlike in a family
settlement.

DOCUMENT WHICH BRINGS ABOUT
A FAMILY SETTLEMENT MUST BE
REGISTERED AND STAMPED
The decision in the case of Sita Ram Bhama vs.
Ramvatar Bhama, (2018) 15 SCC 130 is different from
the scores of decisions which have held that family
settlements do not require registration. However, this
difference is on account of the facts of this case. Here,
a father agreed to divide his self-acquired properties
between his two sons. He died without doing so and
also did not make a Will. Consequently, the two brothers,
their two sisters and mother all became entitled to the
properties under the Hindu Succession Act. The brothers
executed a document titled ‘Memorandum of Family
Settlement’ dividing the properties between the two of
them as per their late father’s wishes. This document was
also signed by their sisters and mother. The question
was whether the instrument was to be registered or
whether stamp duty was to be paid on the same?
Distinguishing (on facts), the catena of decisions on the
issue, the Supreme Court held that the document was to
be registered and duly stamped. This was because it was
not a memorandum of family settlement. The properties in
question were the self-acquired properties of the father in
which all his legal heirs had a right. The instrument took
away the rights of the sisters and the mothers. It was a
relinquishment of rights by them in favour of the brothers.
It did not merely record the pre-existing rights of the
brothers. Hence, it was held that the properties could not
be transferred on the basis of such an instrument.
When on this subject, one must also consider the threejudge bench decision in the case of Vineeta Sharma
vs. Rakesh Sharma, CA 32601/2018, order dated
11th August, 2020. Though not directly on the issue,
it is equally relevant. It held that a daughter would not
have a coparcenary right in her father’s HUF which was
partitioned before 20th December, 2004. For this purpose,
the partition should be by way of a registered partition
deed / a partition brought about by a Court Decree. The
Supreme Court held that the requirement of a registered
deed was mandatory. The intent of the provisions was
not to jeopardise the interest of the daughter but to take
care of sham or frivolous transactions set up in defence
unjustly to deprive the daughter of her right as coparcener.
In view of the clear provisions of section 6(5), the intent
of the Legislature was clear and a plea of oral partition
was not to be readily accepted. However, in exceptional
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cases where the plea of oral partition was supported by
public documents and partition was finally evinced in the
same manner as if it had been effected by a decree of a
Court, it may be accepted. A plea of partition based on
oral evidence alone could not be accepted and had to be
rejected outright.
Another relevant decision is that of the Delhi High Court
in the case of Tripta Kaushik vs. Sub-Registrar, Delhi,
WP(C) 9139/2019, order dated 20th May, 2020. In that
case, a Hindu male died intestate and his wife and son
inherited his property. The son renounced his share in
favour of his mother by executing an instrument. The
issue was one of stamp duty on such instrument. It was
contended that the son had inherited half share in the
property on the death of his father under the Will left
by his father and, therefore, the Relinquishment Deed
be considered as a family settlement not chargeable to
Stamp Duty. It was held that the Relinquishment Deed
did not make any reference to the Will of the late father
of the petitioner, or to any purported family settlement.
Accordingly, it was held that the instrument was a Release
Deed liable to stamp duty and registration.

MEMORANDUM OF FAMILY SETTLEMENT
NEEDS NO REGISTRATION
As opposed to the above case, the decision of the
Supreme Court in Ravinder Kaur Grewal vs. Manjit
Kaur, CA 7764/2014, order dated 31st July, 2020 is
diametrically opposite. In this case, a family settlement
was executed in relation to a dispute between three
brothers and their families. There was a specific recital
in the memorandum that the appellant was accepted
as the owner in possession of the suit property. He had
constructed 16 shops and service stations on the same.
In other words, it proved that he was being considered
as the owner in possession of the suit property. Prior to
execution of the memorandum on that day the family
compromised not to raise any dispute regarding his
ownership. Accordingly, the Court held that the document
in question was a writing with regard to a fact which was
already being considered and admitted by the parties.
Hence, it could not be said that the document itself created
rights in immovable property for the first time. Further, the
parties to the document were closely related and hence
the instrument did not require any registration. It was only
a memorandum of family settlement and not a document
containing the terms and recitals of a family settlement.
Accordingly, the Court concluded that the document was
valid and all parties were bound to act in accordance with
the same. This decision reiterates the principle laid down
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by the Supreme Court in Kale’s case (Supra). Further,
the case held that once the memorandum is acted upon,
the same is binding upon the parties even though it is
unregistered.

VALIDITY OF UNSTAMPED,
UNREGISTERED DOCUMENT FOR
OTHER PURPOSES
In the above case of Sita Ram (Supra), the Supreme
Court also examined whether such an instrument which
was required to be registered and stamped could be used
for any collateral purpose. It held that it was not possible
to admit such an instrument even for any collateral
purpose till such time as the defect in the instrument was
cured. It relied on Yellapu Uma Maheswari and another
vs. Buddha Jagadheeswararao and others, (2015)
16 SCC 787 for this purpose. The documents could be
looked into for collateral purpose provided the parties
paid the stamp duty together with penalty and got the
document impounded.
However, the Supreme Court in the recent case of
Thulasidhara vs. Narayanappa, (2019) 6 SCC 409 and
also in the earlier case of Subraya M.N. vs. Vittala M.N.
and Others, (2016) 8 SCC 705 has held that even without
registration, a written document of family settlement /
family arrangement can be used as corroborative evidence
as explaining the arrangement made thereunder and the
conduct of the parties.

PARTIES WITH WHOM A HINDU
WOMAN CAN ENTER INTO A FAMILY
SETTLEMENT
The decision in Khushi Ram vs. Nawal Singh, CA
5167/2010, order dated 22nd February, 2021 is a
landmark decision. It has examined the scope of the term
family when it comes to a Hindu woman. The issue here
was whether a married woman could execute a valid
family settlement with the heirs from her father’s side. The
woman had executed a memorandum of family settlement
with the sons of her late brother, i.e., her nephews. The
Court referred to an old three-judge bench decision in
Ram Charan Das vs. Girjanandini Devi, 1965 (3) SCR
841 which had analysed the concept of family with regard
to which a family settlement could be entered. It was held
that every party taking benefit under a family settlement
must be related to one another in some way and have
a possible claim to the property, or a claim, or even a
semblance of a claim. In Kale’s case (Supra) it was held
that ‘family’ has to be understood in a wider sense so as
to include within its fold not only close relations or legal
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

heirs, but even those persons who may have some sort of
antecedent title. In the Kale case, a settlement between
a person and the two sisters of his mother was upheld.
The Court looked at the heirs who could succeed to Hindu
women. It held that the heirs of the father are covered in
the heirs who could succeed. When the heirs of the father
of a woman were included as persons who can possibly
succeed, it could not be held that they were strangers and
not members of the family qua the woman. Hence, the
settlement between the aunt and her nephews was upheld.
This decision, along with the vital three-judge bench
decision in the case of Vineeta Sharma vs. Rakesh
Sharma, CA 32601/2018, order dated 11th August,
2020, has upheld the rights of Hindu daughters in their
father’s family. While this case reiterates her right to enter
into settlements with the heirs from her father’s side,
the latter decision has explicitly laid down that a Hindu
daughter, whenever born, has a right as a coparcener in
her father’s HUF.
As an aside, a settlement from an aunt in favour of her
nephews is covered by the exemption for relatives u/s
56(2)(x) of the Income-tax Act but a reverse case is not
covered since a nephew is not a relative for an aunt. In
such a case, reliance would have to be placed on the
family settlement itself to show that the receipt of property
is not without adequate consideration.

BENAMI LAW AND FAMILY
ARRANGEMENTS
In the case of Narendra Prasad Singh vs. Ram Ashish
Singh, SA No. 229/2002, order dated 4th July, 2018, the
Patna High Court was faced with the question whether a
property purchased in the name of one family member out
of joint family funds would be hit by the provisions of the
Benami Transaction (Prohibition) Act, 1988. The Court
held that this proposition could not at all be accepted
since acquisition of the land in the name of a member of a
family from the joint family property was not regarded as a
benami transaction within the meaning of section 2 of that
Act. A benami transaction had been defined u/s 2(a) of
the Act as any transaction in which property is transferred
to one person and a consideration is paid or provided by
another person. In the present case, the consideration
had been found to have been provided by the joint family
fund which could not be treated as the fund of another
person. In any event, the owner claimed his title purely on
the basis of a family arrangement and not as a benamidar
and, therefore, the case was not said to be hit by the Act.
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In this respect it should be noted that the Act requires that
the property should be purchased out of ‘known sources
of funds’. Earlier, the Bill contained the words ‘known
sources of income’ which were replaced with the present
wordings. The Finance Minister explained the reason for
this change as follows:
‘…. The earlier phrase was that you have purchased this
property so you must show money out of your known
sources of income. So, the income had to be personal.
Members of the Standing Committee felt that the family
can contribute to it, ……which is not your income.
Therefore, the word “income” has been deleted and now
the word is only “known sources”. So, if a brother or
sister or a son contributed to this, this itself would
not make it benami, because we know that is how the
structure of the family itself is….’

CAN MUSLIMS ENTER INTO A FAMILY
SETTLEMENT?
This issue was dealt with by the Karnataka High Court in
Smt. Chamanbi and Others vs. Batulabi and Others,
RSA No. 100004/2015, order dated 15th March, 2018.
An oral family settlement was executed between a

Muslim family and pursuant to the same a Memorandum
of Family Settlement was executed for mutation of rights
in the land records. The plea was that the document was
unenforceable since Muslims could not execute a family
settlement. The Court held that it was true that there
was no joint family under Mohammedan Law but family
arrangement was not prohibited. The Court referred to
the Supreme Court’s decision in Shehammal vs. Hasan
Khani Rawther, (2011) 9 SCC 223 which had held that
a family arrangement would necessarily mean a decision
arrived at jointly by the members of a family. Accordingly,
the memorandum was upheld.

CONCLUSION
From the above discussion it would be obvious that our
present laws relating to family settlement, be it stamp duty,
registration, income-tax, etc., are woefully inadequate.
Rather than making possible a family settlement, they do
all they can to hamper it! India is a land of joint families
and family-owned assets and yet we have to run to the
courts every time a family settlement is to be acted upon.
Consider the precious time and money lost in litigations
on this count. It is high time amendments are made to
various laws to facilitate family settlements.

We cannot tell what may happen to us in the strange medley of life. But we can
decide what happens in us — how we can take it, what we do with it — and that is
what really counts in the end
— Joseph Fort Newton
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FIT AND PROPER PERSON
(A widely worded test to refuse entry in the securities market)

BACKGROUND
Persons desiring to do business in the securities markets
are usually required to obtain a license of sorts – a
registration – from the Securities and Exchange Board
of India (‘SEBI’). This is especially so for those who
are known as ‘intermediaries’ and who render various
forms of services. They may be stock-brokers, portfolio
managers, those handling mutual funds, etc. Each
category has a different set of requirements for being
eligible to be registered which may include qualifications,
net worth requirements, etc. Once registered, they also
have to follow prescribed rules and usually a Code of
Conduct. Failure to follow such rules / Code may result in
action which may include penalties, suspension or even
cancellation of certificates.
However, there is one overriding requirement and test
common across almost all intermediaries. And that is the
‘Fit and Proper Person’ test. A person needs to be ‘fit and
proper’ to obtain registration. Unlike other requirements
which are well defined and strictly applied, the ‘fit and
proper’ requirement may appear at first glance as vague,
broadly defined and subjectively applied. In several
cases, entities have been debarred or refused entry in
the securities market on the ground that they failed this
‘fit and proper’ test.

has a different connotation of this test for appointment of
directors in public sector banks. Further, without using
this term, other laws, too, apply similar principles while
granting or rejecting licenses / registration. However, we
shall focus here on the definition under Securities Laws.
The definition has seen significant change over the
years and the current definition and criteria are given
in Schedule II to the SEBI (Intermediaries) Regulations,
2008 (‘the Regulations’) which reads as under:

CRITERIA FOR DETERMINING A ‘FIT
AND PROPER PERSON’
For the purpose of determining as to whether an applicant
or the intermediary is a ‘fit and proper person’ the Board
may take account of any consideration as it deems fit,
including but not limited to the following criteria in relation
to the applicant or the intermediary, the principal officer,
the director, the promoter and the key management
persons by whatever name called –
(a) integrity, reputation and character;
(b) absence of convictions and restraint orders;
(c) competence, including financial solvency and net
worth;
(d) absence of categorisation as a wilful defaulter.

So what is this test and requirement? Is it as arbitrary
as it appears to be? There have been several rulings of
the Securities Appellate Tribunal (‘SAT’) and orders of
SEBI over the years in this regard. This article describes
the legal provisions and discusses, in the light of several
precedents, how this test has been applied. While some
areas of doubt and concern still remain, the rulings have
been generally on similar lines applied consistently.

Earlier, there were full-fledged and separate Regulations
focused on this aspect – the Securities and Exchange
Board of India (Criteria for Fit and Proper Person)
Regulations, 2004. The wordings in the earlier Regulations
were similar but lengthier. The general pattern and
essence remain the same in the new criteria and, hence,
the rulings thereon can be generally relied on and are
indeed followed for the Intermediaries Regulations.

THE LEGAL DEFINITION OF ‘FIT AND
PROPER’ UNDER SECURITIES LAWS

BROAD AND VAGUE WORDING OF THE
CRITERIA

This term has different connotations and definitions under
different laws. The Reserve Bank of India, for example,

The test applies not just to the applicant / intermediary but
also to its director, promoter, key managerial person, etc. The
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criteria are striking in their wideness and even vagueness
in wording. The ‘integrity, reputation and character’ of the
person is examined, but no specific benchmark has been
provided as to how it would be measured or judged. And
whether it would be limited to the person’s work or even his
personal life can be considered.
‘Absence of convictions and restraint orders’ may
sound clear at first glance but becomes complicated
when looked at closely. If there is a conviction for which
punishment or a restraint order is continuing, it would be
obvious that he cannot be registered in violation of such
orders. However, does the conviction / restraint have to
be on acting as such intermediary? Or is it, and which is
more likely, that the conviction / restraint may be on any
area that may reflect adversely on the character of the
person? In any case, it is not clear whether the conviction
or restraint needs to be subsisting in the sense that it is
being undergone or is a past one. If a past one, whether
even a conviction / restraint from the distant past is also
to be considered?
Competence, including financial solvency and net worth,
is to be considered. But, again, no benchmarks are given
– whether any specific qualification or area of experience
would be considered. The term ‘financial solvency’ is easy
to understand in a negative way as not being insolvent.
But considering that it is used with the term ‘net worth’,
perhaps the intention, to judge from context, may be that
the net worth may be commensurate with the nature of
registration sought.
As we will see later, there is a reason why the criteria
are broadly worded with lack of specific, measurable
parameters. The intention seems to be to judge the person
in a subjective manner on such parameters. However,
subjectivity is compensated in a different manner by
ensuring that only those adverse aspects that are serious
are considered.

PRECEDENTS
This subject has again come to the fore due to a recent
Supreme Court ruling (reported in the media) on certain
on-going appeals before SAT on decisions of SEBI on
brokers in the NSEL matter. However, there is a longer
history of precedents and generally there has been
consistency in them following the principles laid down in
an early SAT ruling of 2006.
Jermyn LLC vs. SEBI [2007] 74 SCL 246 (SAT - Mum.)
This was one of the earliest rulings (affirmed by the
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Supreme Court in the second appeal) that laid down the
basic principles for application of the criteria. The matter
related to the alleged Ketan Parekh scams. Simplified
a little bit, the broad issue was whether persons who
have been subjected to bans and investigations of
serious violations could re-enter the market through a
different name. The question was about determining
whether a non-resident entity registered with SEBI was
indeed associated with the KP group that faced serious
allegations. It was alleged that there was commonality
/ association with persons allegedly connected with the
KP group and several factors were placed on record.
The entity contended that the allegations against the KP
group were not finally proved, that many investigations
were still going on, and so on. SAT took a broader view of
the requirements relating to ‘fit and proper person’. It held
that it was fair to consider serious allegations as relevant
even if the proceedings do not yet have a final outcome.
It also held that subjective judgment was acceptable. The
following words can be usefully referred to since they
have been applied in later cases (emphasis supplied):
‘9. A reading of the aforesaid provisions of the
Regulations makes it abundantly clear that the concept
of a fit and proper person has a very wide amplitude
as the name “fit and proper person” itself suggests.
The Board can take into account “any consideration as
it deems fit” for the purpose of determining whether an
applicant or an intermediary seeking registration is a fit and
proper person or not. The framers of the Regulations
have consciously given such wide powers because
of their concern to keep the market clean and free
from undesirable elements… In other words, it is the
subjective opinion or impression of others about a
person and that, according to the Regulations, has
to be good. This impression or opinion is generally
formed on the basis of the association he has with
others and / or on the basis of his past conduct. A
person is known by the company he keeps. In the very
nature of things, there cannot be any direct evidence
in regard to the reputation of a person whether he be
an individual or a body corporate. In the case of a
body corporate or a firm, the reputation of its wholetime director(s) or managing partner(s) would come
into focus.
The Board as a regulator has been assigned a statutory
duty to protect the integrity of the securities market and
also interest of investors in securities apart from promoting
the development of and regulating the market by such
measures as it may think fit. It is in the discharge of
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021
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this statutory obligation that the Board has framed the
Regulations with a view to keep the marketplace safe
for the investors to invest by keeping the undesirable
elements out… One bad element can not only pollute
the market but can play havoc with it which could be
detrimental to the interests of the innocent investors.
In this background, the Board may, in a given case, be
justified in keeping a doubtful character or an undesirable
element out from the market rather than running the risk
of allowing the market to be polluted.
We may hasten to add here that when the Board decides
to debar an entity from accessing the capital market on
the ground that he / it is not a fit and proper person it
must have some reasonable basis for saying so. The
Board cannot give the entity a bad name and debar
it. When such an action of the Board is brought
to challenge, it (the Board) will have to show the
material on the basis of which it concluded that the
entity concerned was not a fit and proper person
or that it did not enjoy a good reputation in the
securities market. The basis of the action will have
to be judged from the point of view of a reasonable
and prudent man. In other words, the test would be
what a prudent man concerned with the securities
market thinks of the entity.’
This ruling and the principles it laid down were followed in
many later cases such as:
1. Mukesh Babu Securities Limited vs. SEBI (Appeal
No. 53 of 2007, dated 10th December, 2007, SAT);
2. SEBI’s order in case of Motilal Oswal Commodities
Broker Private Limited dated 22nd February, 2019;
3. SEBI’s order in case of Anand Rathi Commodities
Limited dated 25th February, 2019;
4. SEBI’s order in case of Phillip Commodities India
Pvt. Ltd. dated 27th February. 2019.

ISSUES AND CONCLUSION
The series of decisions shows that the application of the
criteria to determine whether a person is a fit and proper
person is seen from a different perspective. The core
objective is that persons with dubious reputation and image
should not be allowed entry in the capital market. A person
may have several cases against him about alleged scams,
serious wrongdoing, etc. The final outcome of these cases
may take years, even decades. Can such person enter or
continue in the securities markets? Would it be sufficient
that he discloses on-going cases? The governing principles
as laid down suggest that SEBI can take into account
such allegations even if there is no final outcome. In its
subjective view, it can refuse entry to such persons. For
this purpose, SEBI may take into account developments
which may occur at various intermediary stages –
observations of courts, reports of investigative agencies,
etc. Many of the principles of natural justice such as right of
cross-examination, providing of all underlying information /
documents, etc., may not be strictly applied. The material
SEBI has relied on is seen in a more substantive manner.
That said, this does not mean that SEBI has indiscriminate
and unquestionable powers. Each of the cases has shown
that the allegations on record have been fairly serious
and multifarious. Such serious allegations are enough to
put a person in a bad enough light to be refused entry
in securities markets at least in the interim. SEBI as a
gatekeeper thus has broader powers.
The test of ‘fit and proper person’ at present has application
to intermediaries under the Regulations. However, it may
not be surprising if such test, or at least the principles
thereof, may get wider application to other persons
associated with the capital markets and who play a key
role. One example that can be thought of is Independent
Directors.

When I was a child, when I was an adolescent, books saved me from despair:
that convinced me that culture was the highest of values [...]
— Simone de Beauvoir

Each of us has a spark of life inside us, and our highest endeavour ought
to be to set off that spark in one another
— Kenny Ausubel
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JCT Limited vs. BSE Limited
Before Securities Appellate Tribunal, Mumbai
Date of order: 12th November, 2020
Appeal No. 553 of 2019 (Unreported)

If company issues shares against waiver of
interest of 3%, said issue is to be considered as for
'consideration other than cash'

FACTS
The appellant company JCT Limited is listed on the
Bombay Stock Exchange (BSE). It availed several credit
facilities from a consortium of banks and also issued
Foreign Currency Convertible Bonds which were due for
redemption. But the FCCBs could not be redeemed due
to its unsound financial condition and the bond-holders
initiated winding-up proceedings in the Punjab and
Haryana High Court.
Even a settlement agreement in terms of the direction
of the High Court could not be honoured because the
appellant company defaulted in paying the instalments.
The company then approached Phoenix ARC Private
Limited ('Phoenix') which agreed to a one-time settlement
of the obligations of FCCBs for a total consideration of Rs.
100 crores as well as for a need-based working capital
loan to the company up to Rs. 20 crores. Therefore, the
said agreement was for a total loan of Rs. 120 crores with
a tenure / maturity of five years to be repaid with interest
@ 19% per annum.
But the company contended that the interest rate of 19%
was on the high side. The two (the appellant and Phoenix)
agreed to revise the interest rate to 16% p.a., with interest
payable on a monthly basis and 3% to be paid upfront at
the time of assigning / first draw-down of the loan.
It was also agreed that equity shares would be allotted
to Phoenix in lieu of the 3% interest component and in
September, 2018, Phoenix conveyed its final sanction of
the loan on the above terms.
In December, 2018 the company's Board of Directors
approved the issue of fresh equity shares in lieu of the
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3% interest which came to Rs. 9.16 crores on discounted
value basis; therefore, 3,64,72,067 equity shares of a
face value of Rs. 2.50 had to be issued.
In January, 2019 the company submitted an application
to the BSE for in-principle approval of the said issue and
allotment. Various clarifications were sought by BSE
which were replied to.
Next, in February, 2019 at an extraordinary general body
meeting of the company, a special resolution was passed
empowering the Board of Directors to issue the said
shares.
In July, 2019 the company submitted a representation to
SEBI seeking in-principle approval for the said issue and
allotment.
And in August, 2019 a personal hearing was held before
SEBI in which officials from BSE were also present. At
this meeting, SEBI endorsed the view taken by the BSE
officials and informed the company that approval could
not be granted to the proposed issue and allotment in
terms of Regulation 169(1) of SEBI (Issue of Capital and
Disclosure Requirements) Regulations, 2018.
In the same month, the company received an e-mail
communication from BSE stating that if as part of an
agreement of liquidating a future obligation / liability an
issue and allotment is made, it shall be treated as for
'other than cash consideration'.
An appeal was filed by JCT Limited against BSE and
SEBI wherein the proposal to issue 3,64,72,067 equity
shares to a lender on preferential basis was rejected.
Interpretation by Department of Company Affairs
('DCA')
The DCA had issued a Circular and stated that if the
consideration for the allotment of shares is actual cash,
only then the allotment would be for cash. It stated that
'cash' is actual money or instruments, e.g., cheques
which are generally used and accepted as money. If the
consideration for allotment is not flow of cash but some
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other mode of payment, such as cancellation of a genuine
debt or outstanding bills, for goods sold and delivered,
marketable securities, time deposits in banks, etc., then
the allotment cannot be treated as for cash. However,
the DCA issued a clarification, re-examined the earlier
Circular and stated that allotment of shares by a company
to a person in lieu of a genuine debt due is in compliance
with the provisions of section 75(1) of the Companies Act,
1956. The DCA clarified that ‘the act of handing over cash
to the allottee of shares by a company in payment of the
debt and the allottee in turn returning the same cash as
payment for the shares allotted to him is not necessary for
treating the shares as having been allotted for cash. What
is required is to ensure that the genuine debt payable by
a company is liquidated to the extent of the value of the
shares.’

HELD
SAT opined that if, as part of an agreement of liquidating a
future obligation / liability an issue and allotment is made, it
shall be treated as for 'other than cash consideration'. SAT
rejected the respondents' (i.e., BSE and SEBI) contention
that it has to be an existing debt obligation. It observed
that ‘it is a very tight and narrow interpretation, particularly
in the context of a beneficial economic legislation where
some degree of freedom of doing business is to be
granted while interpreting provisions of such law in the
absence of any allegation of violation, manipulation or
other offences.’
SAT noted that the appellant company was on the brink

of liquidation, trying to pay up its past obligations to the
financial institutions by availing a term-loan from an ARC
who, for its own business considerations, is ready to give
such a term loan though at an exorbitant rate of interest
of 19%. While noting that 19% was too high (which might
again make the company non-viable), SAT appreciated
that the company had entered into an agreement with
an ARC for a reduction in the interest liability in terms of
giving some shares of the company, which the ARC was
willing to accept and for which NPV calculation was also
agreed to by the parties.
By the NPV method, a potential liability of Rs. 21.55
crores was converted into Rs. 9.16 crores. SAT stated
that ‘There are lots of genuine business decisions in terms
of this agreement. Even if it is possible to read such an
interest adjustment for shares as for cash consideration,
it is also possible to read the same futuristic NPV-based
consideration as not for cash’. In such a context of
'right versus right' and that, too, in the case of business
decisions, ‘we need to read it with a positive spirit’ for
enabling business and genuine business decisions.
SAT held that the said issue by the company to issue
and allot shares in lieu of 3% reduction in interest
is clearly 'other than cash'. It observed that ‘These
words are clear, plain and unambiguous and need no
further interpretation, and therefore use of any additional
words to give a purposeful meaning to the provision is not
required, especially when clarifications, as quoted above,
have been made.’
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REGULATORY REFERENCER
SONALEE GODBOLE

I PRAMOD S. PRABHUDESAI I VINAYAK PAI I RUTVIK SANGHVI
Chartered Accountants

DIRECT TAX
1. CBDT has further extended due dates expiring
on 30th April, 2021 by two months on account of the
Covid-19 pandemic The Government has extended the
various time-barring dates (which were earlier extended
to 30th April, 2021) from 30th April 2021 to 30th June, 2021
in the following cases:
(a) The time limit for passing of any order for assessment
or reassessment, the time limit for which is provided u/s
153 or section 153B.
(b) The time limit for passing an order consequent to the
direction of DRP u/s 144C(13).
(c) The time limit for issuance of notice u/s 148 for
reopening assessment where income has escaped
assessment.
(d) The time limit for sending intimation of processing of
Equalisation Levy.
(e) The last date for making payment without additional
charge under Vivad se Vishwas Act. [Press Release
dated 24th April, 2021.]
2. Extension of time-lines related to certain
compliances under the Income-tax Act, 1961 In view
of the pandemic, CBDT has provided that due dates of
the following compliances if falling before 31st May, 2021
shall stand extended to 31st May, 2021:
a. Filing of appeal before CIT(A).
b. Filing of objections to Dispute Resolution Panel (DRP).
c. Filing of return of income in response to reassessment
notice u/s 148.
d. Filing of belated or revised return of income for A.Y.
2020-21.
e. Furnishing of challan-cum-statement for tax deducted
during the month of March, 2021 for sections 194-IA, 194IB, and 194M.
f. Filing of declaration in Form No. 61 containing
particulars of Form No. 60 received during the period from
1st October, 2020 to 31st March, 2021. [Circular No. 8 of
2021 dated 30th April, 2021.]
3. CBDT notifies threshold limits for Significant
Economic Presence u/s 9 Income-tax (13th
Amendment) Rules, 2021 Section 9 of the Income-tax
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Act relates to the incomes which are deemed to accrue
or arise in India. Section 9(1)(i) provides that income
accruing or arising, whether directly or indirectly, through
or from any business connection in India shall be deemed
as income accruing or arising in India.
Explanation 2A to Section 9(1)(i) provides that the
‘Significant Economic Presence’ of a non-resident in India
shall constitute ‘business connection’.
Rule 11UB was inserted to prescribe the threshold limits
for ‘Significant Economic Presence’. Rule 11UD provides
that for clause (a) the threshold limit shall be Rs. 2 crores,
whereas for clause (b) the threshold limit shall be Rs. 3
lakhs. [Notification No. 41 dated 3rd May, 2021.]
4. Income-tax (14th Amendment) Rules, 2021 A nonresident, being an investor who operates in accordance
with the SEBI Circular No. IMD/HO/FPIC/CIR/P/2017/003
dated 4th January, 2017, shall not be required to obtain
and quote PAN, subject to fulfilment of certain conditions.
[Notification No. 42 dated 4th May, 2021.]
5. Income-tax (16th Amendment) Rules, 2021 Rule 2B
is amended to provide that where the employee avails
any cash allowance from his employer in lieu of any
travel concession or assistance for the assessment year
beginning on 1st April, 2021, he shall be eligible to claim
an exemption for an amount equal to the lower of the
following:
i. Rs. 36,000 per person for the individual and the member
of his family; or
ii. One-third of expenditure incurred by an individual or a
member of his family.
The exemption will be allowed subject to fulfilment of
certain conditions. [Notification No. 50 dated 5th May,
2021.]
6. No penalty on cash receipt of Rs. 2 lakhs or more
by hospital providing Covid-19 treatment As provided
in section 269ST, no one can receive an amount of Rs.
2 lakhs or more in cash. CBDT has issued a Notification
to provide that the provisions of section 269ST shall not
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apply to hospitals, dispensaries, nursing homes, Covidcare centres or similar other medical facilities providing
Covid treatment to patients where payment is received in
cash from 1st April, 2021 to 31st May, 2021 on obtaining
the PAN or AADHAAR of the patient and the payer, and
the relationship between the patient and the payer, by
such entities. [Notification No. 56 dated 7th May, 2021.]
7. Extension of time-lines related to certain
compliances under the Income-tax Act, 1961 In view
of the pandemic, CBDT has extended the due dates of
various compliances like filing of return of income for A.Y.
2021-22, furnishing of Tax Audit Report, furnishing of
Transfer Pricing Certificate, filing of belated return, filing
of TDS return of last quarter, etc. [Circular No. 9 of 2021
dated 20th May, 2021.]

COMPANY LAW
I. COMPANIES ACT, 2013
(I) MCA relaxes levy of additional fees in filing of
certain forms under the Companies Act (and LLP Act,
2008) – MCA has notified that no additional fees shall
be levied on Companies / LLPs up to 31st July, 2021 for
delayed filing of forms (other than charge-related forms,
namely, e-Forms CHG-1, CHG-4 and CHG-9), which
were / would be due for filing during the period 1st April,
2021 to 31st May, 2021. [General Circular No. 06/2021
dated 3rd May, 2021.]
(II) MCA relaxes timeline for filing forms related
to creation or modification of charges – MCA has
provided relaxation as indicated in the Table below to
companies / charge holder in respect of filing of Forms
CHG-1 and CHG-9 (and not CHG-4). This Circular shall
not be applicable in cases where the said forms have
already been filed before 3rd May, 2021 or the timeline
for filing has already expired / expires at a future date
(despite exclusions of time period mentioned in the Table
below) u/s 77 / 78.
Criteria

Relaxation granted
by MCA

Applicable fees

Date of
creation /
modification
of charge
falling before
1st April,
2021 but
timeline for

For the purpose of
counting the number
of days under sections
77 and 78, the period
1st April, 2021 to 31st
May, 2021 shall not be
considered. In case the
Form is not filed within

If the Form is filed on or
before 31st May, 2021,
then fees payable as on
31st March, 2021 shall
be charged
If the Form is filed after
31st May, 2021, then the
fees shall be levied by

BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

Criteria
[Continued]

filing such
Form has
not expired
u/s 77

Date of
creation /
modification
of charge
falls on any
date during
the period
1st April,
2021 to 31st
May, 2021
(both dates
inclusive)

Relaxation granted
by MCA

Applicable fees

such period, then 1st
June, 2021 shall be
considered as the first
day after 31st March,
2021 for the ‘number of
days’ calculation under
the above-mentioned
sections

adding the following:
a. No. of days beginning
from 1st June, 2021 to
the date of filing of such
Form;
b. Time period elapsed
from the date of creation
of charge till 31st March,
2021

For the purpose of
counting the number of
days under sections 77
and 78, the period from
the date of creation /
modification of charge
to 31st May, 2021 shall
not be considered. In
case the Form is not
filed within such period,
then 1st June, 2021 shall
be considered as the
first day after the date of
creation / modification of
charge for the ‘number
of days’ calculation
under the abovementioned sections

If the Form is filed
before 31st May, 2021,
then normal fees shall
be payable. If the Form
is filed after 31st May,
2021, then the first day
after the date of creation
of modification of charge
shall be considered as
1st June, 2021 and the
number of days till the
date of filing of the Form
shall be counted for the
purpose of the fees

[General Circular No. 07/2021 dated 3rd May, 2021]
(III) Extension of the maximum gap required between
two consecutive Board Meetings – MCA has extended
the maximum gap between two consecutive Board
Meetings to 180 days (as against 120 days) during the
quarters April-June, 2021 and July-September, 2021.
[General Circular No. 08/2021 dated 3rd May, 2021.]
(IV) Clarification on eligible CSR activities in light
of Covid pandemic – MCA has clarified that creation
of health infrastructure for Covid care, establishment
of medical oxygen generation and storage plants,
manufacturing and supply of Oxygen concentrators,
ventilators, cylinders and other medical equipment for
countering Covid-19 or similar such activities undertaken
by the companies directly by themselves or in collaboration
as shared responsibility with other companies, are eligible
CSR activities under Schedule VII. [General Circular No.
09/2021 dated 5th May, 2021.]
(V) Clarification on offsetting excess CSR amount
spent for F.Y. 2019-20 under the Companies Act, 2013
and its Rules – MCA has clarified that any excess amount
or part thereof can be offset against the requirement
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to spend u/s 135(5) for F.Y. 2020-21 if a company has
contributed any amount to ‘PM CARES Fund’ on 31st
March, 2020 which is in excess of the mandated amount
as prescribed u/s 135(5) for F.Y. 2019-20. The offset shall
be subject to the following conditions:
a. the excess amount that is being offset should factor in
the unspent CSR amount for previous financial years, if any;
b. the CFO shall certify that the contribution to ‘PMCARES Fund’ was indeed made on 31st March, 2020 in
pursuance of the appeal dated 30th March, 2020, which
was sent to MDs / CEOs of top 1,000 companies in terms
of market capitalisation and the same shall also be so
certified by the statutory auditor of the company; and
c. the details of such contribution shall be disclosed
separately in the Annual Report on CSR as well as in
the Board’s Report for F.Y. 2020-21 in terms of section
134(3)(o). [Circular dated 20th May, 2021, E File CSR01/04/2021-CSR-MCA.]

II. SEBI
(VI) Portfolio manager needs to obtain prior approval
of Board in case of change in control – SEBI has notified
the SEBI (Portfolio Managers) (Second Amendment)
Regulations, 2021 whereby it has clarified that the
Portfolio Manager will be required to obtain prior approval
of the Board in case of change in control. [Notification No.
SEBI/LAD-NRO/GN/2021/16, dated 26th April, 2021.]
(VII) Submission of Internal Audit Report (IAR) by
Registrar and Transfer Agents (RTAs) extended to
31st July, 2021 in view of the Covid-19 situation – SEBI
has decided to extend the timeline for submission of IAR
by RTAs for the half-year ended 31st March, 2021 from
15th May, 2021 to 31st July, 2021 in view of the Covid-19
situation. [Circular No. SEBI/HO/MIRSD/RTAMB/P/
CIR/2021/558, dated 29th April, 2021.]
(VIII) SEBI relaxes compliance of certain provisions
of LODR Regulations due to Covid-19 pandemic –
SEBI has decided to grant relaxations from compliance
with certain provisions of the LODR Regulations / other
applicable Circulars as under:
Compliance
requirement
and regulation
reference

Requirement

Due date

Extended due
date for quarter
/ Half-year
ended 31st
March, 2021

Annual
Secretarial

Sixty days
from end of

30th May,
2021

30th June, 2021
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Compliance
requirement
and regulation
reference
[Continued]

Compliance
report
[Regulation
24A read
with Circular
CIR/CFD/
CMD1/27/2019
dated 8th
February, 2019]

Requirement

Due date

Extended due
date for quarter
/ Half-year
ended 31st
March, 2021

the financial
year

Quarterly
financial
results /
Annual audited
financial
results
[Regulation
33(3)]

Forty-five
days from the
end of the
quarter / Sixty
days from the
end of the
financial year

15th May,
2021 /
30th May,
2021

30th June, 2021

Statement of
deviation or
variation in use
of funds
[Regulation
32(1) read with
SEBI Circular
CIR/CFD/
CMD1/162/2019
dated 24th
December,
2019]

Along with
the financial
results (within
45 days of
end of each
quarter / 60
days from
end of the
financial year)

15th May,
2021 / 30th
May, 2021

30th June, 2021

Further, listed entities are permitted to use Digital
Signature Certifications for authentication / certification
of filings / submissions made to stock exchanges under
the SEBI (LODR) Regulations, 2015 for all filings until 31st
December, 2021. [Circular No. SEBI/HO/CFD/CMD1/P/
CIR/2021/556, dated 29th April, 2021.]
(IX) SEBI unveils format for Business Responsibility
and Sustainability Reporting (‘BRSR’) applicable for
top 1,000 listed companies – SEBI has prescribed the
format for ‘BRSR’ (applicable to top 1,000 listed companies)
and the reporting of the same shall be voluntary for F.Y.
2021-22 and mandatory from F.Y. 2022-23. The BRSR is
an initiative towards ensuring that investors have access
to standardised disclosures on ESG (Environment, Social
and Governance) parameters. [Circular No. SEBI/HO/
CFD/CMD-2/P/CIR/2021/562, dated 10th May, 2021.]

FEMA
(i) An Indian party acting as a sponsor to an Alternative
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Investment Fund (AIF) set up in an overseas
jurisdiction, including in an IFSC in India, will be
treated as Overseas Direct Investment as per FEMA
Notification 120/2004-RB (FEMA 120). Accordingly, such
Indian party can set up an AIF in these jurisdictions under
the Automatic Route provided it complies with Regulation
7 of FEMA 120. [A.P. (DIR Series) Circular No. 4 dated
12th May, 2021.]

IRDAI

Guidelines applicable for F.Y. 2021-22 and onwards
in respect of appointment / reappointment of SCAs /
SAs. The guidelines cover the following: prior approval
requirements, branch coverage, eligibility criteria of
auditors, auditors’ independence, professional standards,
tenure and rotation, audit fees and expenses, and statutory
audit policy and appointment procedures. [RBI Notification
Ref. No. DoS.CO.ARG/SEC.01/08.91.001/2021-22 dated
27th April, 2021.]

ICAI ANNOUNCEMENT

Accounts and Audit
(a) IRDAI (Preparation of Financial Statements and
Auditor’s Report of Insurance Companies) (First
Amendment) Regulations, 2021 – The IRDAI, by
substituting extant provisions contained in Paragraph
2 of Part I of Schedule B of the IRDAI (Preparation of
Financial Statements and Auditor’s Report of Insurance
Companies) Regulations, 2002 notified on 30th March,
2002, has now provided a revised manner in which
‘premium’ and ‘unearned premium reserve’ should be
recognised by insurers carrying on general insurance
business. [Notification F. No. IRDAI/Reg/5/177/2021
dated 5th May, 2021.]

RBI
Accounts and Audit
(b) Guidelines for appointment of Statutory Central
Auditors (SCAs) / Statutory Auditors (SAs) of
commercial banks (excluding RRBs), UCBs and
NBFCs (including HFCs) – The RBI has notified

(A) Extension of validity of Peer Review Certificate
in wake of Covid-19 spurt – The Peer Review Board
has granted extension to the Peer Review Certificates
expiring during the period from 1st April, 2021 to 30th June,
2021 up to 31st July, 2021. Accordingly, the validity of such
Certificates shall now be treated as 31st July, 2021. [4th
May, 2021.]

ICAI MATERIAL
Accounts and Audit
 FAQ on Accounting for amounts to be incurred towards
Corporate Social Responsibility (CSR) pursuant to the
Companies (CSR Policy) Amendment Rules, 2021. [10th
May, 2021.]
Company Law
 FAQs on Circular on relaxation of time for filing
Forms related to creation or modification of charges
under the Companies Act, 2013 issued by the MCA on 3rd
May, 2021. [4th May, 2021.]

If you wish to glimpse inside a human soul and get to know the man, don’t bother
analysing his ways of being silent, of talking, of weeping, or seeing how much he is
moved by noble ideas; you’ll get better results if you just watch him laugh.
If he laughs well, he’s a good man… All I claim to know is that laughter is the most
reliable gauge of human nature
— Fyodor Dostoevsky

Laughter is a form of internal jogging. It moves your internal organs around.
It enhances respiration. It is an igniter of great expectations
— Norman Cousins
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RIGHT TO INFORMATION (r2i)
JINAL SANGHVI

Advocate

PART A

I DECISION OF SUPREME COURT

Supreme Court refuses to recall 2015 verdict
directing RBI to divulge information about banks
under RTI1
Case name:

Reserve Bank of India vs. Jayantilal N. Mistry &
Anr.

Citation:

M.A. No. 2342 of 2019, M.A. No. 805/2020, M.A. No.
1870/2020, M.A. No. 534/2020, M.A. No. 1046/2020,
M.A. No. 1129/2020, M.A. No. 1646/2020, M.A.
No. 1647/2020, M.A. No. 1648/2020, M.A. No.
2008/2020, M.A. No. 560/2021, M.A. No. 573/2021
in transferred case (Civil) No. 91 of 2015

Court:

The Supreme Court of India

Bench:

Justice L. Nageswara Rao and Justice Vineet Saran

Decided on:

28th April, 2021

Relevant Act /
sections:

Sections 8(1)(a)(d) and (e) and 2(f) of Right to
Information Act, 2005

Brief facts and procedural history:
w An RTI activist named Jayantilal Mistry from Gujarat way
back in 2010 had sought information under the RTI Act,
2005 from the RBI about a Gujarat-based co-operative
bank.
w The information pertained to the annual inspection
reports prepared by the RBI which had not been put
into the public domain. Mistry filed an application under
the RTI Act in October, 2010 before the Central Public
Information Officer (CPIO) of the RBI.
w The RBI, however, did not provide the requested details.
The information seeker then filed an appeal before the
designated First Appellate Authority (FAA) of the RBI.
w On 30th March, 2011, the FAA disposed of the appeal
by upholding the order of the CPIO. The aggrieved Mistry
filed a second appeal before the Central Information
Commission (CIC), New Delhi.
w The CIC in its judgment dated 1st November, 2011
directed the RBI to provide information before 30th
November, 2011.
w Aggrieved by the decision of the CIC, the RBI filed a
writ petition before the Delhi High Court for quashing of
the CIC’s judgment. The High Court, while issuing notice,
stayed the operation of the CIC’s order.
w The matter was finally challenged before the Supreme
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Court of India.
w The Supreme Court in its 2015 judgment on the
applicability of RTI has made a detailed reference to section
2(f) of the RTI Act, 2005 which defines ‘information’. The
RBI collects inspection reports from various banks. Since
these reports fall within the definition of ‘information’, the
same must be provided to citizens. Ideally, the RBI should
make these reports public through its website.
w A joint plea / recall petition was filed by the Central
Government and ten banks seeking a recall of the 2015
judgment.
Issues before the Court:
w Whether an application can be filed to recall the
judgment of the Hon’ble Supreme Court?
Ratio decidendi:
w The dispute relates to information to be provided by the
RBI under the RTI Act. Though the information pertained
to banks, it was the decision of the RBI which was in
challenge and decided by this Court.
w No effort was made by any of the applicants in the
Miscellaneous Applications to get themselves impleaded
when the transferred cases were being heard by this
Court. The applications styled as recall are essentially
applications for review.
w The nomenclature given to an application is of absolutely
no consequence; what is of importance is the substance
of the application – M.C. Mehta vs. Union of India.
w A close scrutiny of the applications for recall makes
it clear that in substance the applicants are seeking a
review of the judgment in Jayantilal N. Mistry (2015).
Decision:
w The Court was of the opinion that these applications
were not maintainable. It made it clear that it is not dealing
with any of the submissions made on the correctness of
the judgment of this Court in Jayantilal N. Mistry (2015).
w The dismissal of the applications shall not prevent
the applicants from pursuing other remedies available
to them in law. All the Miscellaneous Applications were
dismissed.
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PART B

I HIGHLIGHTS OF CIC ANNUAL REPORT, 2019-20

w Total number of Public Authorities: 2,193
w Total number of Public Authorities who have submitted
all the four quarterly returns: 2,131
w Total number of Public Authorities who have not submitted
all the four quarterly returns: 62 (the defaulters include
public authorities of four Union Territories and 21 Ministries)
w Opening balance of RTI requests received by Public
Authorities (as on 1st April of the reporting year): 3,10,110
w Total number of RTI requests received during the
reporting year: 13,74,315
w Total number of RTI requests including opening balance:
16,84,425
w Total number of RTI requests transferred to other Public
Authorities u/s 6(3): 1,82,988
w Total number of first appeals received: 1,52,354
w Total number of first appeals disposed: 96,812
w Total number of RTI requests rejected by Public
PART C

Authorities: 58,634
w Total number of cases where disciplinary action has been
initiated against an officer in respect of administration of
the RTI Act: 23
w Total amount collected by Public Authorities (in INR):
93,08,534
w Total number of designated CAPIOs: 60,432
w Total number of designated CPIOs: 21,756
w Total number of designated FAAs: 8,923
w Number of second appeals / complaints registered
during reporting year: 22,243
w Number of second appeals / complaints disposed during
reporting year: 16,720
w Number of second appeals / complaints pending for
disposal as on 1st April of reporting year: 35,178
w One out of every three RTIs is rejected using section
8 (1)2.

I INFORMATION ON AND AROUND

w Two bribery and disproportionate assets complaints
had been received against Sachin Waze but no inquiry
was going on against him till March, 2021
The Anti-Corruption Bureau of Maharashtra Police has
sent a proposal to the Home Department for an open inquiry
against allegations of corruption and disproportionate
assets against suspended and jailed Assistant Police
Inspector Sachin Waze. A Right to Information (RTI)
query has separately revealed that the ACB ignored a
complaint alleging bribery and disproportionate assets
against Waze last year, soon after he was reinstated in
the police force3.

w Orissa High Court refuses to grant interim stay on
OIC order
OIC had issued the order on 9th July 9, 2020 on a complaint
for bringing OOA under the ambit of RTI to ensure greater
transparency and accountability in its operations. While
issuing the order, OIC had directed OOA to comply with
the provisions of the Act within 30 days from the date of
receipt of the order. The OOA operates and maintains
the Barabati Stadium in Cuttack which had come up on
land given by the Government under a long-term lease

for development of sports in Odisha. OOA is affiliated to
the Indian Olympic Association (IOA) which has already
subjected itself to the provisions of RTI in compliance with
the order passed by the High Court of Delhi in some writ
petitions in 20104.
w 28,000 cases lodged under section 188 of IPC
pending with Pune Police
Section 188 of the IPC states that any person who
disobeys an order given by a public servant can be
imprisoned for up to one month. Even though in 2020 the
then State Home Minister Anil Deshmukh had announced
that the Government would withdraw cases against
people booked for violating Covid lockdown norms, yet
the pending cases are in huge numbers5.
1 https://www.livelaw.in/pdf_upload/rbi-v-jayantilal-n-mistry-2021-392582.pdf
2 https://cic.gov.in/sites/default/files/Reports/CIC%20Annual%20Report%20201920%20-%20English.pdf
3 https://indianexpress.com/article/cities/mumbai/anti-corruption-bureau-sendsproposal-to-home-dept-for-open-inquiry-against-waze-7295985/
4 https://www.newindianexpress.com/states/odisha/2021/may/22/orissa-high-courtrefuses-to-grant-interim-stay-on-oic-order-2306012.html
5 https://www.hindustantimes.com/cities/others/28000-cases-lodged-under-section188-of-ipc-pending-with-pune-police-101621605589107.html

One cannot think well, love well, sleep well, if one has not dined well
— Virginia Woolf
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MISCELLANEA
I

JHANKHANA THAKKAR CHIRAG CHAUHAN

Chartered Accountants

I. Science

10

New technology enables conversion of waste
plastics to jet fuel in just one hour

Researchers have been able to convert 90% of waste
plastic to jet fuel and other valuable hydrocarbon products
within an hour at moderate temperatures.
Washington State University researchers have developed
an innovative way to convert plastics to ingredients for jet
fuel and other valuable products, making it easier and
more cost-effective to reuse plastics. They were also able
to easily fine-tune the process to create the products that
they wanted.
Led by graduate student Chuhua Jia and Hongfei Lin,
Associate Professor in the Gene and Linda Voiland
School of Chemical Engineering and Bioengineering,
they report on their work in the journal Chem Catalysis.
‘In the recycling industry, the cost of recycling is the key,’
Lin said. ‘This work is a milestone for us to advance this
new technology to commercialisation.’
In recent decades the accumulation of waste plastics has
caused an environmental crisis, polluting oceans and
pristine environments around the world. As they degrade,
tiny pieces of micro-plastics have been found to enter
the food chain and become a potential threat to human
health.
However, plastic recycling has been problematic. The
most common mechanical recycling methods melt the
plastic and re-mould it, but that lowers its economic value
and quality for use in other products. Chemical recycling
can produce higher quality products, but it requires
high reaction temperatures and a long processing time,
making it too expensive and cumbersome for industries
to adopt. On account of the limitations, only about 9% of
plastic in the U.S. is recycled every year.
Converting plastic in one hour
In their work, the WSU researchers developed a catalytic
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process to efficiently convert polyethylene to jet fuel
and high-value lubricants. Polyethylene, also known as
the No. 1 plastic, is the most commonly used, in a huge
variety of products from plastics bags, milk jugs and
shampoo bottles to corrosion-resistant piping, woodplastic composite lumber and plastic furniture.
For their process, the researchers used a ruthenium
on carbon catalyst and a commonly used solvent. They
were able to convert about 90% of the plastic to jet
fuel components or other hydrocarbon products within
an hour at a temperature of 220 degrees Celsius (428
degrees Fahrenheit), which is more efficient and lower
than temperatures that would be typically used.
Jia was surprised to see just how well the solvent
and catalyst worked. ‘Before the experiment, we only
speculated but didn’t know if it would work… The result
was so good.’
Adjusting processing conditions such as the temperature,
time or amount of catalyst used, provided the critically
important step of being able to fine-tune the process to
create desirable products, Lin said.
‘Depending on the market, they can fine-tune to what
product they want to generate,’ he said. ‘They have
flexibility. The application of this efficient process may
provide a promising approach for selectively producing
high-value products from waste polyethylene.’
(Source: International Business Times – By IBT News
Desk – 18th May, 2021)
II. Health

11

Scots researchers needed to test curcumin and
Covid

Scots who have knee osteoarthritis are being urged to
explore the latest research for pain relief from a clinical
study. The health benefits of a bioavailable turmeric extract
may not only help with pain relief for knee osteoarthritis,
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021

375 (2021) 53-A BCAJ
but could also lessen some of the severe complications
from Covid-19 by offering possible protection as an antiinflammatory agent against viral infection complications.
Turmeric, a spice used in curry, has been used as
medicine in India for hundreds of generations. And
recently a number of scientific studies have proved that
it contains compounds with medicinal properties for pain
relief because of its inflammatory properties.
One form of curcumin extract, called BCM-95®, currently
has the strongest independent data in human trials,
having been used in dozens of clinical trials. BCM-95®
is an enhanced curcuminoid complex with the essential
oils of turmeric which is seven times more bioavailable
than standard curcumin. BCM-95® is also known as
CURCUGREEN®.
BCM-95® is the most researched bioavailable curcumin
in the world with over 70 clinical studies in high impact
publications. According to the British Journal of Nutrition
‘unmodified curcumin is reported to be retained in the
blood for two to five hours in humans, whereas retention
of a modified form of curcumin (Biocurcumax-95, or BCM95®) is reported as exceeding eight hours’.
The most important of these compounds is curcumin,
and its bioavailability, or how easily a substance can be
absorbed by the body, may be of interest to the 20% of
Scots experiencing chronic pain.
Studies have shown that it can be used for a range of
disorders and ailments, from osteoarthritis and diabetes
to dementia.
Curcumin
has
well-established
anti-inflammatory
properties for any number of chronic health conditions. A
2013 article in Biofactors suggests that curcumin works
by suppressing the mechanisms of actions that lead to
chronic inflammation.
This 2014 study on BCM-95 noted that the ‘antiinflammatory effects of curcumin may account for its
increased effectiveness in patients with depression and
that this nutraceutical may provide a safe and effective
treatment for individuals suffering from a major psychiatric
disorder.’
Covid
Curcumin’s pharmacological abilities as an antiinflammatory agent may even be able to help with
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inflammation caused by Covid-19.
In the largest study of its kind to date, the UK’s International
Severe Acute Respiratory and Emerging Infection
Consortium (ISARIC), supported by the UK Coronavirus
Immunology Consortium (UK-CIC), has identified new
biomarkers of inflammation that both indicate the severity
of Covid-19 and distinguish it from severe influenza.
In a study in Science Immunology, clusters of inflammatory
disease markers (including two called GM-CSF and IL6) increase in accordance with Covid-19 severity, giving
insights into the causes of severe disease and potentially
offering a new focus for therapy.
Evidence shows that pre-treatment with curcumin lowered
levels of GM-CSF and in this experiment the level of IL-6
was significantly decreased in the group of rats treated
with curcumin.
‘We all need the best possible protection against a viral
infection and pre-treatment with curcumin may save many
people from complications from coronavirus; next winter it
would be wise to have a few BCM-95 bottles in everyone’s
pantry,’ says Suphil Philipose from BioTurm Limited.
He cites evidence by Dr. Pradyut Waghray, a senior
consultant pulmonologist to the Indian Armed Forces
based in Hyderabad who has 32 years’ experience in this
field. In a video, Dr. Waghray talks about evidence-based
events he has seen in his patients on the role of curcumin
in preventing the entry of the virus into the cells, inhibiting
the multiplication of the virus and preventing the cytokine
storm which can result in rapid worsening and even death
of the patient.
BioTurm is keen to invest in further clinical trials
and would like to hear from researchers and scientists
based in Scotland, particularly to build on the findings
published in the American Journal of Geriatric Psychiatry
from 2018.
A twice-daily dose of curcumin extract for 18 months
improved memory and was linked to changes in two
hallmark Alzheimer’s proteins, amyloid and tau.
This could hold benefits for the brain in healthy individuals
over 50 for its memory benefits.
(Source: Promoted by Bioturm Limited – The Scotsman
– 3rd May, 2021)
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III. Personal Growth

12

The value of
minimalism

The less you own, the less you have to take care of.
The less you own, the less you have to replace.
The less you own, the less money you need to earn.
The less you own, the more time you have for other things
(and people).
The less you own, the less things you need to protect.
It’s not always easy to want less, but we’re capable
of doing it. It starts with appreciating what we already
have.
While we’re thinking about what we don’t have, we’re
forgetting about what we do have. We have more than we
usually realise. And we don’t need many of the things we
think we need.
It’s part of human psychology to gain something and
shortly thereafter start thinking about what else we can
get. It’s also our nature to vehemently protect what we
have (even blessings that come our way unexpectedly,
and unearned). The way to combat this is to regularly be
thankful for what we have.
Minimalism isn’t about depriving yourself of comfort. It’s
not about having a poverty mindset. It’s about removing
distractions from your life. Having fewer wants can greatly
uncomplicate your life.
It doesn’t mean we can’t be wealthy (if we have everything
we need, we’re wealthy). It’s about not pursuing wealth as
a way of fulfilling yourself spiritually. It’s about not allowing
what you own to own you. It’s about not allowing your
possessions to blind you from the things that are most
important in life.
We all want to be comfortable and not have to worry about
money. There’s nothing wrong with that. I wish we could
all have that. Maybe one day everyone will. But don’t think
that the more you have, the happier you’ll be. That’s true
only to an extent.
Part of having more is wanting less. Being content with
less is itself an increase.
(Source: Dan Pedersen-Personal Growth –
April, 2021)
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IV. Economy

13

India needs its own cryptocurrency unicorns,
suggest experts

India is no longer a niche market but rather a rapidly
expanding financial market. And India requires its own
cryptocurrency unicorns.
Stressing that India needs smart and sensible crypto
regulation, leading cryptocurrency players in the
country have urged the Government against the ban
(on cryptocurrency) and sought engagement to build
consensus on crypto regulation.
The Government earlier indicated that it would take
a ‘calibrated approach’ towards digital assets and
formulating a Bill on cryptocurrencies. But a final decision
is yet to be taken.
At a webinar organised by the Internet and Mobile
Association of India (IAMAI) and its Blockchain and Crypto
Assets Council (BACC) members, the stakeholders
said that consultation and dissemination of information
between the Government and the industry is crucial to
determining the most appropriate regulatory framework
and supporting innovation.
‘There are over 1.5 crore Indians holding over Rs. 1,500
crore worth crypto-assets. India is no longer a niche
market, but a rapidly growing finance market. Despite
the growth in crypto adoption, India is behind in terms of
both regulations as well as number of successful crypto
startups,’ said Nischal Shetty, CEO, WazirX.
‘India needs its own crypto unicorns and better regulations
and for this we must encourage our entrepreneurs to build
for crypto,’ he added.
Framing an appropriate regulatory framework for
cryptocurrencies and crypto-assets continues to be a
challenge with countries taking differing approaches to
finding a solution.
In this regard, the experts said that it would be useful
to consider the approach of other jurisdictions such as
Singapore that has taken a balanced approach with
regulations aimed at preventing nefarious activity without
impeding technology innovation.
‘India and Singapore are both emerging as Fintech hubs
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and we hope that regulation in India will catch up soon
with global best practices,’ said Vivek Kathpalia, Head,
Singapore Office and Leader, Technology Law, Nishith
Desai Associates.
Stressing the need for collaborative effort amongst
regulators and industry, Sriram Chakravarthi, Counsel,
Rajah & Tann Singapore LLP, stated that ‘in order to

create an effective regulatory framework, Governments
should collaborate with the crypto-industry and
representative bodies and consider international
approaches – particularly on the cross-border aspects of
crypto-regulation’.
(Source: International Business Times – By IANS – 15th
May, 2021)

22-YEAR-OLD DESIGNS TABLE THAT GENERATES
ELECTRICITY, HELPS STUDENTS IN REMOTE VILLAGES
With an aim to solve the problem of lack of electricity in many Indian homes, 22-year-old Ashutosh Vashishta has
innovated a table that generates electricity. He is a final-year student of the National Institute of Design, Haryana,
and studies Industrial & UX Design. ‘The idea for designing this table came to me after regular visits to my maternal
grandparents’ village in Uttar Pradesh. These areas had no electricity connection and people would struggle to finish
their household chores or study after sunset,’ says Ashutosh. This problem is not limited to his grandparents’ village. In
fact, around 23 million homes in India do not have access to electricity. This means that after sunset, students living in
these areas cannot study, or have to use a candle or lamp to do so. To tackle this problem, Ashutosh designed the 3D
model in January, 2020. This idea went viral on social media, and this year, he finished a working prototype of the table.
Simple yet brilliant
Ashutosh says he has been interested in design and aesthetics since his childhood. Whenever he was faced with
complicated processes he would think of user-friendly solutions through the power of design. That is exactly what
helped him design Ujala (meaning light in Hindi), the self-sustaining study table. ‘Once the 3D design went viral on
social media, one of my professors asked me to design a proof of concept. However, before I could begin any work, the
lockdown was announced and I could not procure the materials required,’ says Ashutosh.
In June, 2020, he began designing the prototype with help from a close friend who is a mechanical engineering
student. He spent Rs 1,500 to design the electricity-generating parts. ‘The system works on the simple principle of
electromagnetism. On creating a continuous movement, electricity is generated, stored in a battery, and used to power
a led lamp,’ says Ashutosh, adding that his friend helped him with engineering the electrical boards. It took him two
days to design a seesaw-like pedal from wood, which would be placed under the study table. This is connected to a
battery that powers a LED light placed on a bamboo stick. ‘I chose a bamboo stick to support the light, because it is
a good conductor of electricity. Moreover, I wanted to use locally available resources and support rural artisans,’ says
Ashutosh.
To test his system, he approached Darbari Lal DAV Model School, Delhi from where he graduated. Once the school
agreed to his request, he was provided with a study table to fit his system. ‘The system worked. The rhythmic movement
of pedalling not only improves a student’s focus but also provides light to study. One minute of pedalling, amounted to
10-15 minutes of lighting,’ says Ashutosh.
For the future
While the system was tested on a single table from a modern school, in rural areas there may not be tables. Students
gather in a common place, sit on the floor and practise community learning. ‘For this, I have designed a 3D model of a
circular table. It will be made by placing each table at an 18-degree angle from the next. Each will have its pedal and
LED light. This also creates ample space in the centre for the teacher to move around and teach the class. However, to
bring this design to life, I will require external funding as I have to design the tables, too,’ says Ashutosh.
Source: The Better India, 7th June, 2021 – By Roshini Muthukumar
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BOOK REVIEW
BE BETTER BIT-BY-BIT
Author Nishith Goyal
Reviewed by Riddhi Lalan, Chartered Accountant
A journey of a thousand miles begins with one step – Lao
Tzu. The beginning is significant but the journey is the
determinant of success. But what to do if the journey tires
you? What to do if it gets lonely? What to do if you face
hurdles? Well, try reading Be Better Bit-by-Bit!
The author, Nishith Goyal, is a Chartered Accountant and
a life-cum-self-transformation coach. In his book, he not
only motivates the reader to begin the journey but also
focuses on the consistency and constancy in the journey.
This self-help book has a very simple philosophy at its
heart – small and consistent improvements. ‘This book is
about breaking down the journey into bite-sized, chewable
goals and actions’, claims Nishith. While introducing the
philosophy behind his book, he has raised some thoughtprovoking questions and propositions. For a person like me
who thinks that the adventure of life is in its randomness
and in the unknown, this book may seem a little nonconformist. However, there was one self-realisation
paragraph on not wanting to feel embarrassed that struck
just the correct chord in me – ‘What are the five things
that I did in the last twelve months of which I am proud?
Every time the answer leaves me amazed at how clarity
of thought can bring our goals close to us. My mind now is
accustomed to this question and supports me every time
I take on something new because my brain does not want
to feel embarrassed when I answer this question.’
A practical guide to self-development, the book starts with
a detailed insight into its philosophy which is inspired by
the Japanese Kaizen meaning continuous improvements.
The illustrative non-theoretical expounding of this
philosophy filled with anecdotes is engaging. Many of us
tend to avoid change by just making excuses. The Limbic
System of our brain, or the Chimp brain which has been
conditioned to fear change through our evolution, is the
real reason for our resistance to change, says Nishith.
He elaborates that the Chimp’s fear of failure is the
reason for us not fighting the resistance to change. His
‘Bit-by-Bit’ philosophy attempts to precisely target such
resistance. Baby steps towards change that may seem
insignificant at the start, but by the power of compounding
will significantly tantamount to a noticeable improvement.
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Well, die-hard Warren Buffet fans know how compounding
multiplies wealth!
Want to run a marathon? Start with a fifteen minutes’ run
daily. Wish to read 50 books? Target five to ten pages
daily. Want to write a book? Start with writing two pages
a day. Want to join the 5 a.m. club? Wake up 15 minutes
before your normal waking time. Nishith advises that
we start with small steps and do so consistently so that
they do not overwhelm the Chimp brain. The author
has supplemented the philosophical explanation of the
importance of the extensively accepted tools of selfimprovement – Self-Awareness, Mindfulness, Meditation,
Reading, Journaling and Morning routines – with practical
tips and exercises to imbibe each element in our daily
routine. The art of journaling as a technique of selfawareness and self-development is a recurring theme
of the book, and rightly so. Those who have read Jim
Collins’s Great by Choice will be reminded of ‘the 20
miles march’ – staying on course on bad days and not
over-exerting on good days.
Describing self-awareness as a lifetime journey, Nishith
has enumerated certain prompts like answering questions
on self, mind-mapping, journaling, mirror gaze technique,
writing an obituary or eulogy for oneself, as also practising
mindfulness through gratitude, breathing exercises,
window-gazing, de-cluttering and the water exercise. He
has elaborated on certain useful tips to make commuting
less irksome and steps on having a productive morning
routine which sets the tempo for the entire day. The
scientific explanation on rapid eye movement (REM) and
non-rapid eye movement (NREM) stages of sleep along
with simple tips of sleeping better (quality, not quantity)
was a revelation for me. While Nishith’s running journey
is an inspiring story, only running as a self-development
technique was lost on me. He mentions physical exercise
in general but mainly focuses on running which disrupted
the flow of the book for me.
Throughout the book, Nishith has drawn from his own life
experience of taking baby steps towards a journey of selfimprovement. His shift from normalcy towards being a
marathon runner, balancing a full-time corporate job with
life and self-transformation coaching, reading hundreds
of books, writing articles and at the same time enjoying
quality family time, is an inspiring story. This he has done,
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improvement consistently over a span of three years –
every day, bit-by-bit.
Nishith’s love for reading and continuous efforts towards
self-improvement are evident from the collation of ideas
emanating from inspirations drawn from a large number of
books that he has referred to in the bibliography. The 31
questions on self-awareness from The 5AM Revolution by
Dan Luca; principles of mind mapping from Finding Your
Element by Ken Robinson and Lou Aronica; the Seed
Exercise as a self-awareness exercise and the Water
Exercise as a mindfulness exercise from The Pilgrimage
by Paulo Coelho; and tips to better sleeping from Sleep
Smarter by Shawn Stevenson, amongst others, including
articles on the Medium, these may be familiar to some
readers. If one has already read a number of self-help
books, this book may just seem a retelling. Since the core
focus is on journaling and, more specifically, writing and
reading, creative arts like drawing and painting as selfawareness activities remain largely unexplored.
Even then, while most self-help books seem imposing,
Be Better Bit-by-Bit is a subtle imposition through a

perfect blend of theory, life experiences and short
stories, techniques, practical tips and actions. The
simple language, backed by the author’s own trials, is
comfortable and friendly to the mind. It is like a display of
self-development techniques from which you can pick and
prepare a bouquet of the ones that suit you. To know which
ones work for you, for each of the techniques, Nishith has
designed certain exercise space in the book and activities
that the reader can practise while reading the book. Not
all the techniques may make it to the bouquet and no two
bouquets may be the same.
Be Better Bit-by-Bit is Nishith’s attempt to guide the
reader to start taking those baby steps towards a
journey of self-development and achieving the goals. The
tone of the book is friendly and motivational. It does not
seem over-imposing or merely a non-practicable theory at
any point. This book is a good starting point for someone
who is a beginner in the self-help genre, or someone
who has read self-help books but never got around to
practising it. Atomic Habits by James Clear published
in 2018 will be a good complementary read along with
this book.

Live with intention. Walk to the edge. Listen hard. Practice wellness.
Play with abandon. Laugh. Choose with no regret. Appreciate your friends.
Continue to learn. Do what you love. Live as if this is all there is
— Mary Radmacher
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LIGHT ELEMENTS
C.N. VAZE

Chartered Accountant

CORONA? IT’S A MINOR PROBLEM!
A Chartered Accountant was under a lot of tension. He
had lost quite a few friends and relatives due to Corona.
Many others known to him had tested positive and were
hospitalised. Although he had stopped watching news
channels, the negativity in his mind refused to subside.
When the stress became unbearable, he surrendered to a
Sadhu Maharaj. The following was the dialogue between
the two:

goes. And some money also goes. But the other virus
stays with you all your life and takes away your money
every day.
CA: How is it that I never heard about it?

Sadhu: Vatsa, kaunsi chinta tumhe mere paas laayi hai?
(My child, what’s brought you here to me?)

Sadhu: That other virus is omnipresent. It is present
in Corona testing. It decides whether you are Covid
positive or negative. It decides whether you should be
hospitalised. Without it you cannot even get a hospital
bed. That other virus decides what treatment to give. It
arranges for medicines, including Remdesivir. Without it,
how can you get oxygen?

CA: Guruji, you may be aware that this Corona is playing
havoc everywhere in our country.

CA: You mean it is some Government Authority? Or some
Minister?

Sadhu: It is world-wide.

Sadhu: Arey nahi, vatsa. It is neither a Minister nor an
authority. But it is there with every Minister and authority.

CA: Pranaam, Sadhu Maharaj.

CA: Yes, but this second wave in India is more disastrous
than in any other country. I have lost my sleep. Even in my
dreams I see Corona viruses all around.
Sadhu: I wonder why we Indians are so afraid of Corona.
There is another virus which is very familiar to you and it
has been killing the country over the last seven decades.
CA: Achchha! I was not aware. What is that?
Sadhu: Surprising! Are you really a CA?
CA: Maharaj, I was so much engrossed with my practice
that I never read anything about any other virus which is
so serious.
Sadhu: That other virus is so dangerous that this Corona
is nothing before it.
CA: In what way, Guruji?
Sadhu: See, Corona stays with a person for just eight to
15 days. After that, either the Corona goes or the person
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CA: (Completely puzzled) Maharaj?
Sadhu: Not only this, but that other virus decides whether
or not there is a Corona wave. It decides whether vaccines
are available. It decides how much gap should be there
between two doses of the vaccine.
CA: Guruji, it was after a lot of effort that I have only now
come to understand GST and other tax laws; and even
Accounting Standards to some extent. I attempted to
know even ICDS. But what you are telling me is simply
baffling. I can’t even imagine how I never learnt about
the other virus. And you are saying it is even more
dangerous.
Sadhu: Many times more dangerous than this Covid-19.
It has many variants and mutations. There is no place
in our country where it is not there. It is in cities as well
as in villages, in every walk of life – education, health,
administration, judiciary and defence.
CA: Maharaj, it also comes in waves?
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Sadhu: No, it is constant. It never dies. It is ever
increasing. If you try to suppress it, it bounces back, it
grows. Even the statistics of this Corona are controlled by
that other virus.
CA: Please give me some clue.
Sadhu: What more do you want? It is there even in our
spiritualism. It kills many things at a time. It kills many
men, it kills our character, it destroys our values, it spoils

our social and personal life. I will give you a clue. The first
three letters of the other virus are the same as those of
Corona.
CA: Maharaj, I understood! That other virus is
‘CORruption!’ Thank you. I am aware that this Corona
can be treated, cured or at least controlled, but the other
one has no remedy. Now, my fear about this Corona
has completely vanished. Once again, Pranaam to you,
Maharaj!

Bombay Chartered Accountants’ Society
Notice of 72nd Annual General Meeting on
Tuesday, 6th July, 2021
The 72nd Annual General Meeting of the Members of the Bombay Chartered Accountants’ Society will be held
online on Tuesday, 6th July, 2021 at 4.00 p.m. via video conferencing (Zoom Meeting) to transact the following
business:
1. To adopt minutes of the 71st Annual General Meeting held on 6th July, 2020.
2. To receive and adopt the Annual Report of the Managing Committee and the Audited Accounts for the year
ended 31st March, 2021.
3. To announce the results of election of President, Vice President, Two Secretaries, Treasurer and Eight
Members of the Managing Committee for the year 2021-2022.
4. To appoint Statutory Auditors for the year 2021-2022.
5. To present the Annual Plan for the ensuing year.
NOTE:
• Members are requested to kindly note that as a measure of GREEN Initiative and due to logistic challenges
posed by pandemic restrictions, only a PDF copy of the Annual Report will be circulated, in due course.

Place: Mumbai
Date: June 07, 2021

By Order of the Managing Committee,
CA Mihir Sheth
CA Samir Kapadia
Hon. Joint Secretaries

Annual General Meeting and 73rd Founding Day Celebrations
Day & Date

:

Tuesday, 6th July, 2021

Venue

:

Online

Programme

:

6.15 p.m. Founding Day Lecture

Speaker

:

Mr. Azim Premji

Topic

:

‘Professional Excellence and Social Responsibility’
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LETTER TO THE EDITOR
To,
The Editor,
BCAJ

Kindly issue necessary errata.

Dear Sir,
This is to bring to your attention a major blooper on
Page 25 of the May 2021 issue of BCAJ: the
introductory paragraph states it as the 2nd Article in
MLI, which is in gross contradiction to the title which
states it is Article 4 of MLI.

Best regards,
MLI Expert
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DUAL RESIDENT ENTITIES – ARTICLE 4 OF MLI
SHREYAS SHAH

Chartered Accountant

(This is the second article in the MLI series of articles
started in April, 2021)

1. INTRODUCTION
Section 90(1) of the Income-tax Act, 1961 (the Act) read
with Article 253 of the Constitution enables the Central
Government to enter into Tax Treaties. Accordingly, India
has entered into Tax Treaties with over 90 countries. The
overarching preamble to a Tax Treaty is to eliminate double
taxation and, vide the Multilateral Instruments (MLI), the
same is also extended to prevent double non-taxation, or
treaty abuse, or treaty-shopping arrangements.
The Tax Treaty does not impose taxes but distributes
taxing rights. It provides substantive rights but relies on the
domestic tax law to provide for the rules and procedures
to levy tax. As per section 90(2), the beneficial provisions
of the Tax Treaty shall override the specific provisions of
the Act, subject to the domestic General Anti-Avoidance
Rules (GAAR) and issue of Tax Resident Certificate from
the tax officer in the foreign country. Thus, it is imperative
to understand the treaty entitlement issues.

the UK tax law) and is also deemed to be a resident of
India as per the Indian domestic tax law (say, because
of the POEM rule under the Income-tax Act, 1961). The
present Tax Treaty, without the effect of MLI, dealt with
the conflict of dual resident entities and contained a
tie-breaker rule for determination of the effective treaty
residence.

Editor’s Note: The letter writer’s subscription has,
since, been suspended permanently.

2. ARTICLE 4(3) OF THE TAX TREATY
In accordance with Article 1(1) of the OECD Model Tax
Convention, the Tax Treaty shall apply to persons who are
residents of one or both of the Contracting States. Article
2 defines ‘persons’ to include an individual, a company
and any other body of persons and defines ‘company’
to mean a body corporate or an entity that is treated as
a body corporate for tax purposes, whereas Article 4
defines ‘residence’ for treaty purposes. In relevance, the
Tax Treaty allocates or distributes taxing rights on the
basis of the treaty residence.

Never respond to insults. The main purpose of an ‘insulter’ is to make you act
without thinking. Frustrate them with your silence

The taxpayer would certainly apply the Tax Treaty when
its income is taxable in its resident state as well as in
the source state. In other words, when it is the recipient
of income taxable in more than one jurisdiction. Once
applicable, its application is dependent on the following:
Scope of Application

The term ‘residence’ in Article 4(1) of the relevant Tax
Treaty refers to the domestic definition of the residence,
which, for Indian purposes, is section 6 of the Act.
However, for resolving the issue of dual residency for nonindividuals, the Tax Treaty refers to its own rule specified
in Article 4(3) of the relevant Tax Treaty, i.e., Place
of Effective Management (POEM). The OECD does
not impose any restrictions or criteria for determination
of residence in Article 4(1). In the case of dual residency
for non-individuals, Article 4(3) refers to the POEM criterion
as a single tie-breaker rule to determine ‘treaty residence’.

— Unknown

The gift of learning to meditate is the greatest gift
you can give yourself in this lifetime

Rules of Application

‘Taxpayer’ in Article 1

Preamble to Tax Treaty

‘Taxes’ in Article 2

Principal Purpose Tests

‘Residence’ in Article 4

Limitation of benefit clause, etc.

While the above relates to treaty entitlement, this article is
focused on Article 4 of the MLI on Dual Resident Entities
(non-individuals) that are usually referred to in Article
4(3) of the relevant Tax Treaty. As a pre-cursor, a Dual
Resident Entity (DRE) is defined as such when an entity
is deemed to be a resident of more than one jurisdiction
under the domestic provisions. For example, when a
UK-incorporated entity is a tax resident of UK as per its
domestic tax law (say, because of its incorporation under

The term POEM is not defined in the OECD Model Tax
Convention or in the relevant Tax Treaty. An analogy is
drawn from the OECD Commentary which in itself does
not provide sufficient and reliable guidance on its key
determinants. Dual resident non-individuals are known
to have abused this guidance gap. The tax authorities,
as a last resort, have determined POEM on the basis of
their domestic tax law vide Article 3(2) of the OECD Model
Tax Convention. Under the Act, section 6 deems a foreign
company to be a resident of India if it has its POEM
in India. The CBDT Circular 6/2017 further provides
guidance on how to determine POEM on the basis of

— Sogyal Rinpoche

Education is the passport to the future, for tomorrow belongs to
those who prepare for it today
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— Malcolm X

If you change the way you look at things, the things you look at change
— Wayne Dyer
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SOCIETY NEWS
MIHIR SHETH | SAMIR KAPADIA

Hon. Jt. Secretaries

‘FINALISATION IN ZOHO BOOKS’
The Technology Initiative Committee of the BCAS
organised a two-hour webinar on ‘Finalisation in Zoho
Books: Challenges and Features’ on 1st May, 2021.
Jigar Shah gave an overview of the finalisation of books
of accounts in Zoho Books. The session was interactive
and the speaker demonstrated and addressed the
following aspects:
1. Challenges that arise when finalising books of accounts
for the first time in Zoho Books;
2. Do’s / Don’ts and aspects to take care of while finalising;
3. Key tailor-made / customisable reports to look out for;
4. Key features which can enable users to complete work
with greater efficiency and effectiveness; and
5. Productivity aspects in audit finalisation.

CA Nihar Jambusaria, President of the ICAI

The participants were offered an insight into using Zoho
Books to finalise their audit and how to mitigate or resolve
the issues and challenges that they might face in their
audits.

FELICITATION OF ICAI PRESIDENT AND
VICE-PRESIDENT
A virtual meeting was organised by the BCAS on 5th May
to felicitate newly-elected President Nihar Jambusaria
and Vice-President Dr. Debashish Mitra of the ICAI.

CA (Dr.) Debashish Mitra, Vice-President of the ICAI

Past Presidents, Managing Committee members and
core group members of the BCAS and office-bearers of
the sister organisation, the Chamber of Tax Consultants,
joined the felicitation. Invitees, Central Council members
of the Western Region of ICAI and office-bearers of the
WIRC were also present.
All those present at the meeting joined in welcoming and
congratulating the President and the Vice-President of
the ICAI and the Chairman of the WIRC.
BCAS President Suhas Paranjpe welcomed the new
President and Vice-President of the ICAI as well as
the Chairman of the WIRC. He also acknowledged the
presence of the other invitees and pointed out that BCAS
can join hands with ICAI for many an initiative for the
benefit of the profession at large.

A screenshot of the virtual function organised by the BCAS on 5th
May to felicitate the new President and Vice-President of the ICAI
BOMBAY CHARTERED ACCOUNTANT JOURNAL JUNE 2021
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exchange of views, ideas and suggestions with the torchbearers of the regulatory body. Several suggestions were
made by the participants about how the image of the
profession could be improved, how it could be perceived
as an institution for nation-building, how students and their
training programme could be reoriented, how ICAI could
become more effective in conveying to the Government
the genuine issues and grievances of various stakeholders
and how it could portray its human face by projecting the
various welfare activities that it is conducting.
The participants also requested the new team of the ICAI
to throw light on the digital initiatives and the roadmap
of the ICAI to deal with various challenges posed by the
technological disruptions, the constantly changing arena
of the legal framework and the rules and the ecosystem
under which the profession operates. The ICAI President
was also requested to give his thoughts on the new areas
of opportunities for the professionals.
Both the new President and the new Vice-President of
the ICAI gave a patient hearing to the suggestions and
explained the various initiatives that the ICAI has taken
and the rapid strides it has already made to address the
various points raised by the participants. They elaborated
on the background work done by various committees to
create a digital hub and a training and guidance note to
deal with new challenges.
ICAI President Nihar Jambusaria stated that after
considerable background work the ICAI had been
able to develop a ‘Digital Competence Maturity Model’
for members to assess themselves on their digital
competence and decide the way forward. He also spoke
about the social initiatives and reorientation of the
training curriculum for students. He agreed with various
suggestions made as regards the need for reskilling of
professionals and threw light on some of the initiatives in

that direction.
He gave the example of the technology audit tools that
the ICAI is developing for the benefit of members and
informed them that these will be available to them at
almost no cost. He also spoke about the initiative for
the MSME sector through the creation of 20 incubation
centres. He assured members that a consultative process
was going on with the MCA to address various issues on
company law to help India achieve its goal of ‘Ease of
Doing Business’.
The meeting was conducted in a positive atmosphere and
offered great insight into the vision, foresight and plans
of the new team at the helm of the ICAI. BCAS VicePresident Abhay Mehta proposed the vote of thanks.

‘AMENDED PARTNERSHIP PROVISIONS
AS PER FINANCE ACT, 2021’
The Direct Tax Laws Study Circle held a meeting on
‘Amended partnership provisions as per the Finance
Act, 2021,’ on 7th May.
Group leader Bhadresh Doshi gave a brief overview
of the proposed provisions in the Bill vis-à-vis the final
provisions on the enactment of the Finance Act, 2021.
The rationale for the new provisions was discussed based
on the Memorandum to the Finance Bill, 2021.
Thereafter, he took up the issue of whether the provisions
of sections 45(4), 9B and 48(iii) lead to double taxation.
Subsequently, Bhadresh discussed issues relating to
multiple assets scenarios and multiple reconstitutions
with illustrations. Finally, the impact of the provisions
on the waiver of debit balance and stock in-trade were
discussed in depth with reference to certain judicial
precedents.

A leader’s job is not to do the work for others, it’s to help others figure out how to do
it themselves, to get things done, and to succeed beyond what they thought possible
— Simon Sinek

Yesterday I was clever, so I wanted to change the world.
Today I am wise, so I am changing myself
— Rumi
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