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As against this, many of us are very possessive about our 
views. We feel that what we think is the only ultimate truth 
and that it is the only correct view.

Be it in a family, in office, in institutions or in social groups, 
everybody puts across his views vehemently on practically 
every subject ranging from politics, economics, cricket, Covid, 
interpretation of laws, etc., to social issues… I have seen CAs 
trying to prevail on their clients and imposing their advice on 
them.

This is one of the main reasons for disputes and misgivings. 
One has to understand one’s role. If one is an adviser or 
consultant and not the decision maker, one needs to stop at 
a certain stage. Try to express one’s honest views, explain 
with examples, put them in writing, wherever required, argue 
with an open mind, explain the consequences if one’s views 
are not accepted, point out that the advice is in the listener’s 
interest, but leave the decision to the other person. Just say, 
‘I have explained my views. Now it is up to you to decide and 
act. If anything goes wrong, please don’t blame me’ and then 
see the results. This has a better impact!

Needless to say, when you know that the other person is 
weak, or not competent to decide, or dependent on you and 
you yourself have to face the consequences, the approach 
could be different. You have to use your discretion and adopt 
the appropriate strategy.

This ‘Do as you wish’ approach may also develop the 
decision-making ability of the person concerned, making 
him aware that the ultimate responsibility is his own. Further, 
our spiritual thought preaches ‘detachment’ or ‘absence of 
attachment’.

‘Do as you wish’ is a classic example of not being attached 
to your views.

Friends, these are my views. And after reading these, 
यथेच्छसि तथा कुरु | Do as you wish! 

Giving advice is an integral part of our profession. For that 
matter, every person, whether a professional or not, has to 
act as a consultant in some way or other. As a brother, sister, 
parent, friend, teacher, elderly person, colleague and so on, 
everyone gives some kind of advice to others.

The ‘title’ above is picked from the greatest advice ever given 
by anybody in human history – the Shreemad Bhagawad 
Geeta. As you know, the Bhagawad Geeta is the advice 
given by Lord Shreekrishna to his favourite and most 
intelligent disciple, Arjun. It contains 700 shlokas (rhymes) 
full of philosophy and guidance useful for day-to-day life. Its 
supremacy in philosophical literature has been recognised 
by renowned scholars of all countries and religions. It is our 
true Indian philosophy not restricted to any religion as such.

What is the implication of this – ‘Do as you wish’? This is the 
63rd shloka from the concluding, 18th Chapter of the Geeta. 
Bhagwaan says:

‘(Arjun), thus, I have narrated to you the full knowledge 
which is the secret of all secrets (deepest knowledge). After 
listening to all this and thinking over it, Do as you wish!’

Friends, this apparently simple sentence has a great message 
and teaching for all of us – not only for CAs but for everyone. 
In fact, this has been the guiding principle for me in not only 
the 40 years of my professional life, but in my personal life as 
well. It is capable of giving great peace of mind to us.

What is so great about it? Remember, it has been said by 
none other than Bhagwaan Shreekrishna whose preachings 
are considered to be impeccable and irrefutable. The 
philosophy is told on a battle-field. It symbolises our life which 
is a constant battle – between two thoughts, good versus 
evil. Yet, Bhagwaan is not over-insistent on what HE advised. 
He has no ego. He does not make it a prestige issue. He 
doesn’t sit on Arjun’s head and say that he should act only 
according to His advice. In fact, the greater the insistence, 
the more the resistance. He leaves it to Arjun’s discretion.

NAMASKAAR

यथेच्छसि तथा कुरु | ‘YATHECHCHHASI TATHA KURU’ | 
DO AS YOU WISH

C.N. VAZE
Chartered Accountant
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EDITORIAL
POLITICAL RESPONSE

The devastation wrought by the virus over the last few 
weeks has been unnerving, both psychologically and 
physically, for everyone. Each one of us would know or 
have someone in the family who has suffered or died in 
this wave.

However, as we are painfully aware, accountability is 
NOT the strength of Government, be it Central or State, 
or as an institution. In the time of this medical calamity 
wrecking death and distress, the verbal response of 
the political leadership has been typical – below 
par. Here is a succinct articulation of the tone, 
tenor, nature, classification, propensity and quality 
of responses from the political class in general and 
which is accentuated during this time:

1. Deflect: Not answer honestly and directly. A direct 
question seeks a straightforward and not just a smart, 
cheeky answer (the difference between चतुराई and 
ईमानदारी). But when a Cabinet Minister was asked that by 
attending election rallies, weren’t you spreading infection, 
he replied, ‘Check me now!’

2. Collecting and sharing data: Many data points are 
not calculated, or not calculated properly, or not made 
available. Data is critical. What gets measured gets 
changed. Someone wrote: आँकड ेबता रहे हैं कक हालात बुरे 
हैं, हालात बता रहे हैं कक आँकड ेअधूरे हैं। (The numbers show 
that the situation is bad, the situation shows that the 
numbers are incomplete.)

3. Cherry-pick: A commonly shared social media 
(SM) post compares India with the US and China in 
the number of doses administered. Yes, delightful and 
praiseworthy, but not PACEWORTHY as India has five 
times the population compared to at least the US and the 
percentage of the total inoculated is the real KPI. What is 
not stated, especially by the Health Minister (HM), is the 
number of days it will take to inoculate the 70 to 80 crore 
eligible / target population. As I write this on 1st May, 2021, 
I referred to the Twitter timeline of the Minister, when the 
surge is at its all-time peak of 4,00,000 plus new cases per 
day: But there is no reference to this daily indicator in the 

last 48 hours. Posts are about vaccination, WHO meeting, 
condolences for well-known persons… but nothing that 
can be said to be challenges – deaths, positivity rate, the 
task ahead, etc. One wonders whether the data shared is 
to ‘build a narrative’ or to also share important ‘facts’. 
If a government believes that the entire nation is with 
them and they are with the people, they would share 
facts without hesitation. The Lancet1 Editorial called this 
out as ‘perpetuating a too positive spin in government 
communication’.

4. Congress did it – After seven years, as someone 
pointed out, the Central Government still thinks that 
Congress rule is continuing. While there are legacy 
issues, as soon as a challenge appears, this is the one 
common point in the responses. Does it implicitly suggest 
to 130 crore people – you all need to wait for the next 70 
years!

5. Credit without debit – Single entry accounting. All 
credit belongs to the Government or its leader, and 
debits are unaccounted for. Ministers ‘hailing’ the PM 
each day during the crisis and communication on SM is 
talking about how the PM was involved, instrumental, etc. 
Constant self-congratulatory behaviour seems out of 
place when people are scrambling for oxygen to stay 
alive in the national capital and in the States.

6. Victory before even the battle is over: The 
Government constantly seeks another moment to 
bask in the glory. I wonder if this is due to insecurity or 
lack of confidence. The HM said we are in the endgame 
of Covid on 15th March. Announcing victory when not even 
1% of the population is vaccinated with two doses and 
we were at least 140 crore doses away! Generally, Mantri 
(ministers), Tantri (administrator), Santri (yes-men, wah-
wahkaars and the media) displayed posters with leaders 
on them, subliminally saying things are nearing an end 
without the critical caveat that we have a long way ahead 
and that it’s NOT OVER till it is OVER.

1  https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(20)32001-8/
fulltext
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7. Respond in the future tense: When the question is of 
the immediate past or the present, the answer is about the 
future – how we have started doing some grand things.

8. State subject: A federation must work together and 
if States are underperforming or need help, they need 
to be pulled up or pushed and / or guided. States blame 
the Centre and vice versa. Democracy or Blamocracy?

9. Politicising: Sad to see politicising even in dire times. 
Action and words seem to have some added political 
motive.

10. Denial: This is the most ‘effective’ response. One 
very vocal CM said in April that we are fully equipped and 
there is no problem. In a week, he was calling for help.

(The above list of verbal responses excludes justification, 
excuse morphed as an explanation, wordplay, making 
grand announcements, conspiracy theories and other 
forms of responses. After observing these attributes of 
political response, I feel these could be a chapter of a 
book titled Manual for Politicians – say, Chapter 2021 
on ‘Responding to Accountability Questions’!)

Government has all powers and resources at 
its disposal. It is Government’s job to be able to 
FORESEE what is coming based on data. In spite 
of the early March report by the national supermodel 
committee, which said that the second wave had already 
set in, the Governments didn’t do enough.

India had the maximum benefit of hindsight from all over 
the world. Many Governments didn’t learn the lesson of 
what can go wrong and what response may be required.

Take the example of vaccines: Knowing that there are 
no vaccines, an announcement for the 3rd age group is 
made for 1st May. In Mumbai, people are running from 
pillar to post since two weeks for a second dose. The US 
booked 400 million doses in August, 2020, the EU 800 
million by November, 2020. India’s first order of vaccines 
was in January, 2021. States were not sure about how 
this will pan out till April. And this is despite a $30 billion 
pharma industry in the country with the finest minds! Now 
the Supreme Court is telling the administration to license 
vaccine-making to generate enough. Same for oxygen 
plants and the rest: Delhi had eight plants approved with 
funds from the PM Cares Fund. But it managed only one 
plant till April. If the planned 162 plants had been set up 
around the country, they could have produced 80,500 

litres of medical oxygen per minute2. This translates 
approximately to one ton of liquid oxygen per day per 
plant. So, it’s not a crisis of ‘lack of funds’ or ‘lack 
of talent’, it’s a crisis of ‘lack of execution’, ‘lack of 
intent’ and ‘lack of vision’. In the words of our Rashtra 
Kavi Dinkarji:

जो ितय जानकर भी न ितय कहता है, 
या ककिी लोभ के वििश मूक रहता है। 
यह पाप उनहहीं का हमको मार गया है, 
भारत अपने घर में हह हार गया है।

Someone said, what you see now is not the crumbling 
of infrastructure but what was already there. Everything 
is exposed – from logistics to coordination, to the 
greed of hospitals, black marketing, wrong medication, 
careless disregard and casual behaviour of citizens 
about appropriate behaviour. The point is we have to see 
the difference between taking credit vs. receiving 
compliments from people; making claims vs. taking 
questions about people’s claims; complacency vs. 
accountability; and arrogance vs. compassion. 

Please take a moment to say a mantra, a chant, a prayer 
every day for those in pain and those who departed in 
pain and / or send good vibes. Many of you would have 
made a tangible contribution (monetary, help, blood, etc.) 
towards those that need it. The crisis has taught us one 
thing – that we are on our own and people have to 
support each other.

But, we can’t ignore the many remarkable things 
happening. Someone sold his car to provide oxygen 
cylinders, or someone driving overnight 1,200 km. 
Delhi-Bokaro-Delhi bringing oxygen for his friend 
– ordinary people doing extraordinary things! Let’s 
take a moment to send strength and gratefulness to 
those who have helped, to those who will help, to 
those who are helping tirelessly – the medical and 
frontline workers, the real unsung heroes whose 
photographs should be on Covid vaccine certificates 
for taking on this unending disaster for 14 long 
months. They deserve our deepest respect. 

Raman Jokhakar
Editor

2  The New Indian Express, 27th April, 2021, Article by S. Gurumurthy
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Milestone 2.0 – Building a ‘CA’reer. This was the theme for 
the virtual event held on 23rd April to felicitate new graduates. 
Over 220 ‘fresh CAs’ logged in to hear a special interaction 
with three eminent panellists, Mrs. Bhavna Doshi, Robin 
Banerjee and Anand Bathiya, and Kushal Lodha acting as 
moderator. The rank-holders were offered free BCAS annual 
membership under our ‘Gift a Membership’ scheme and we 
look forward to these youngsters joining us and performing 
their Professional Social Responsibility (PSR), as also taking 
care of their careers and personal lives.

On 30th April there was an overwhelming response, with 
over 770 virtual participants, for the lecture on ‘Important 
amendments relevant for audits of F.Y. 2020-21’. The 
veteran Himanshu Kishnadwala gave an outstanding talk, 
covering all important audit provisions in the Companies Act, 
2013, Accounting and Auditing Standards. He guided the 
members on the new CARO reporting which is applicable 
w.e.f. 1st April. His presentation was appreciated for being 
very helpful for small and medium-sized practitioners to carry 
out an assurance function with a lot of clarity and confidence. 
Incidentally, SEBI has extended the time of submission of 
financial results to 30th June in view of the continuing pandemic.

In an important regulatory development, the Reserve Bank 
of India has issued instructions to banks, including private 
banks, small finance banks, etc., that the post of the MD & 
CEO or Whole-Time Director (WTD) cannot be held by the 
same incumbent continuously for more than 15 years. The 
instruction also includes other guidelines such as a three-
year cooling period for a subsequent appointment, transition 
arrangements, and continuous appointment for not more 
than eight years with the exception that the existing MDs & 
CEOs who have already completed 15 years to complete 
their current terms as per the permission already issued. 
This is an important regulatory measure, bringing in certainty 
and clarity for operation, succession and strict compliance 
with corporate governance in banks.

RBI has also issued guidelines for the appointment of 
Statutory Central Auditors (SCAs) / Statutory Auditors (SAs) 
of banks and non-banking finance companies (NBFCs), 
including housing finance companies, for F.Y. 2021-22 and 
onwards. The guidelines provide necessary instructions for 
the appointments, the number of auditors, their eligibility 

criteria, tenure and rotation, etc., while also ensuring their 
independence. The guidelines are a clear recognition of the 
role of the audit function in the management of banks and 
finance and, obviously, could not have come any later.

Both guidelines are a solid recognition of the need of the 
hour, particularly in the context of banks to face severe strain 
on their business operations both on deposits and advances 
due to the severe adverse pandemic impact, compounded 
by the Supreme Court decision of waiving off the interest on 
interest during the moratorium period.

May is historically a lean month for events and programmes, 
considering it is the time for vacations. Last year, and it looks 
like this year, too, the pandemic has changed the course of 
history with travel restrictions and social distancing norms. 
But these are some of the programmes planned for May.

 On Wednesday, 19th May, BCAS and IIA to jointly host a talk 
on ‘Internal Audit Lessons from Cricket,’ by Satish Shenoy.
 Second Direct Tax Home Refresher Course (DTHRC-2) 
from 20th May to 1st June, with 13 sessions, by the BCAS 
Taxation Committee.
 Analytics Boot Camp for Youth on 27th, 28th and 29th May 
by the BCAS Internal Audit Committee, jointly with Sama 
Audit.

Please log in to www.bcasonline.org for more updates and 
registration.

The times are tough for everyone, including the CA fraternity. 
It was painful to lose a few of our professional brothers in 
the last few days. We pray for the departed souls and for 
their family members. Positive attitude, building own body 
immunity with the right course of home fitness and diet and 
strong belief in saying ‘this too shall pass……..’ is the way 
forward.

Best Regards,

Suhas Paranjpe
President

FROM THE PRESIDENT
My Dear Members,
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JDA STRUCTURING: A 360-DEGREE VIEW

Joint development of real estate – A win-win for both 
landowner and developer?
In today’s scenario, joint development is the preferred 
mode of development of urban land. A joint development 
agreement (JDA) is beneficial for both the landowner 
as well as the developer. It is a win-win situation for 
both. Conceptually, the resources and the efforts of the 
landowner and the developer are combined together 
so as to bring out the maximum productive result post-
construction.

What are the possible risk factors?
Having said so, real estate development is spread over 
quite a few years and is fraught with risks as diverse as 
price risk (the expected market price of the developed 
property at the end of the project not commensurate 
with the expectations), regulatory risk (frequent changes 
in development regulations at the local level), tax risk 
(significant lack of clarity on the tax implications of the 
present law as well as the risk of possible amendments 
therein before the project completion), business risk 
(inability of the landowner / developer to fulfil the 
commitments resulting in either substantial losses or 
disputes), financial risk (inability to match the regular cash 
outflows till the time the project becomes self-sustaining) 
and so on. Like many other businesses, there are risks 
involved in real estate development in general and joint 
development projects in particular.

Why this article?
It is not only the diversity of the risks but also the 
interplay of these risks which makes the entire subject 
complex and also results in varying models or transaction 
structures between the landowner and the developer 

for the joint development of the real estate project. This 
article attempts to draw upon the experiences of the 
respective domain experts to apprise the readers of 
the complex interplay of the risk factors which go into 
the structuring of the joint development agreements 
and provide a holistic view of this complex topic. It 
aims to introduce the nuances and niceties across 
multiple domains but is not intended to be an 
exhaustive treatise on the topic.

What are the possible transaction structures?
Well, there are choices galore. Each joint development 
agreement is customised to suit the specific needs of 
the stakeholders. While in most of these structures 
the landowner would pool in the development rights in 
the property already held by him, the developer would 
undertake development obligations and compensate 
the landowner either in the form of money or developed 
area (either fixed or variable, again either upfront or in 
instalments). Within this broad conceptual definition of the 
‘deliverables’ by the respective stakeholders, a multitude 
of factors and a complex interplay between them will 
determine the ‘terms and conditions’ and, therefore, 
the essence of the joint development agreement. 
Without diluting the specificity of each joint development 
agreement, one may compartmentalise the scenarios into 
a few baskets as listed below:

1. Outright sale of land / grant of development rights by 
the landowner to the developer against a fixed monetary 
consideration either paid upfront or in deferred instalments 
over the project period.
2. Grant of development rights by the landowner to the 
developer against sharing of gross revenue earned by the 

When a subject is multidimensional, a different approach is necessary. Instead of a series of standalone articles on 
the topic, a single article covering important aspects of the subject (JDA here) and have domain experts comment on 
each aspect of the subject was deemed worthwhile. The uniqueness of the article is in its subject coverage from the 
standpoint of each of the four perspectives: accounting, direct and indirect taxes and general and property law at once. 
This has resulted in an integrated piece where each facet is at once analysed from each of the four perspectives. Sunil 
Gabhawalla, CA, conceptualised the content and format of this article and shared the outline with three other domain 
experts. Through the medium of video calls, each one of them shared his perspectives on a number of touch-points 
outlined by Sunil. These were eventually compiled into this article. Ameet Hariani, advocate and solicitor, covered the 
Legal side; Pradip Kapasi, CA, covered the Direct tax aspects; Sudhir Soni, CA, covered Accounting aspects; and 
Sunil took on the Indirect taxation aspects. Thus, the article is a ‘joint development’ by all of them! – Editor  
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While stamp duty is a duty on the execution of the 
document and could be paid by either of the parties, 
Ameet Hariani has this to say, ‘So far as stamp duty 
implications are concerned, normally these are borne 
by the developer. All documents relating to immovable 
property should be registered and consequently the 
quantum of stamp duty is an important determinant to be 
worked out.’

The above factors are relevant from the developer’s 
perspective as well. However, many more aspects 
become relevant. While the landowner would like to 
protect and retain his title in the property to the last 
possible milestone, for the developer a restricted right in 
the land could present significant constraints in financing 
the project, especially if he is dependent on funding from 
banks. Ameet Hariani has a word of advice, ‘Legally 
speaking, agreements for development rights are 
significantly different from those for sale of land. Courts 
have held that some types of development agreements 
cannot be specifically enforced. The key is to ensure 
that the development agreements that are executed 
should be capable of being specifically enforced.’ More 
importantly, the marketability of the project to the end 
customer / investor depends significantly on the buyer 
taking a loan from the bank. Therefore, the customer’s 
and the customer’s lending institution’s perception of the 
transaction structure and the clarity of the title of land 
become very important factors.

Hence, Ameet Hariani warns, ‘Financial institutions 
normally will not give finance in respect of the 
development agreement unless there is a specific clause 
in the development agreement entitling the developer to 
raise finance on the property; and the developer must 
also have the right to also mortgage the developer’s 
proportionate share in the land. This often makes the 
landowner extremely uncomfortable, especially because 
the landowner’s contribution, i.e., the land comes into the 
“hotchpotch” almost immediately. This is a matter that is 
often debated strongly while financing the development 
agreement’. The local development regulations and 
restrictions may also play an important part. ‘Is the 
plot size economically viable? Is there some arbitrage 
available due to an adjacent plot of land also available for 
development? Does the development fit within the overall 
vision of the developer?’ These are some questions which 
occupy the mind-space of the developer. 

Is there one dominant parameter determining the 
transaction structure?

developer from the sale of the project.
3. Grant of development rights by the landowner to the 
developer against sharing of net profits earned by the 
developer from the project.
4. Grant of development rights by the landowner to the 
developer against sharing of area developed by the 
developer in a pre-determined ratio.

How does one choose an appropriate structure?
Well, this is the million-dollar question. The experts 
spent a considerable amount of time brainstorming this 
question and identifying various parameters which will 
help in choosing an appropriate structure.

From the landowners’ perspective, the structure could be 
determined based on the fine balancing of the timing of 
the transfer of legal title in the property from the landowner 
and the timing of the flow of consideration to him. Throw 
in the subjective metrics of the risk-taking ability of the 
stakeholders and the level of comfort that the landowner 
and the developer have with each other in terms of the 
extent of trust and / or mistrust, and the entire equation 
starts becoming fuzzy. To add to the fizz, compliance 
obligations under regulations like RERA and restrictions 
under FEMA could also act as show-stoppers.

Ameet Hariani says, ‘For example, under RERA it is the 
promoter’s obligation to obtain title insurance of the real 
estate project. The relevant section of RERA, among other 
things, requires a promoter to obtain all such insurances 
as may be notified by the appropriate Government, 
including in respect of the title of the land and building 
forming the real estate project and in respect of the 
construction of the said project. Since both the landowner 
as well as the developer will be classified as promoters, it 
would be prudent for parties entering into a JDA to specify 
which party (among the “promoters”) will be responsible 
for obtaining the title insurance for the project.’

In some transaction structures, tax obligations (both 
direct tax as well as indirect tax – GST and, not to forget, 
stamp duty) could act as the final nail in the coffin. For 
example, the upfront exposure towards payment of stamp 
duty and income-tax coupled with the ab initio parting of 
the title may rule out the possibility of an outright sale of 
land by the landowner against deferred consideration 
from the developer. As stated by Ameet Hariani, ‘From 
a legal perspective, legal rights should be retained by the 
landowner till the performance by the developer of the 
developer’s obligations. Only then should legal rights be 
transferred.’
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With such a high level of subjectivity and associated 
complexity, the discussion amongst the panel of experts 
tried to focus on identifying whether there was one 
dominant factor for determining the transaction structure. 
‘Cash, Cash and Cash’ was the vocal emphasis factor 
from the experts. Let’s see what Ameet Hariani has to 
say: ‘The essential part of the transaction is the cash flow 
requirement of the landowners. Based on this, all the 
other issues can be structured.’

Sudhir Soni concurs: ‘The commercial considerations 
are largely dependent on the cash flow requirements of 
the developer and the landowner. Grant of development 
rights against sharing of revenue or developed area are 
the more prevalent JDA structures and there is not much 
difference in the business context. Grant of development 
rights against share of net profits is rare. The commercial 
considerations for a landowner to select between an area 
share or revenue share arrangement also depend on the 
cash flow requirements and taxation implications.’

There is a financial facet other than cash which is equally 
important – the timing of revenue recognition. Says Ameet 
Hariani, ‘So far as the developer’s requirements are 
concerned, since revenues can now only be recognised 
effectively upon the Occupation Certificate being obtained, 
and keeping the RERA perspective in mind, the speed 
of completion of the project is of paramount importance. 
This is especially true so far as listed developers are 
concerned.’

Practically, joint development arrangements have specific 
performance clauses for both the parties and will not 
allow a mid-way exit to either party. However, the future 
is uncertain. What if a developer runs out of cash mid-
way and needs to exit and bring in another developer? 
Ameet Hariani opines, ‘Normally, a landowner would be 
uncomfortable to have a provision whereby development 
rights can be transferred / assigned without the 
landowner’s consent. It will be a very rare case where such 
right is allowed to the developer. There is a high likelihood 
of litigation where there is a transfer of rights proposed to 
a third party developer by the current developer’.

The litigation risk is not only at the developer’s end but 
also at the landowner’s end. Ameet Hariani continues, 
‘Also, in the event the landowner wants the developer to 
exit and wants to appoint a new developer, once again 
there is a high likelihood of litigation.’ But Ameet Hariani 
has a golden piece of advice suggesting the incorporation 
of an arbitration clause in the agreement. ‘Earlier, there 

was a debate as to whether developer agreements could 
be made subject to arbitration or not. Recent judgments 
read with the amendments to the Specific Relief Act 
and the Arbitration Act have now clarified the position 
significantly and a well-drafted arbitration clause would 
be key to ensure protection for both the parties’, he says.

But new transaction structures are emerging
While the discussion was around the traditional options 
of transaction structuring, the experts did agree that the 
scenario is fluid and specific situations may suggest the 
evolution of new transaction structures. While income-
tax and stamp duty outflows act as a deterrent to the 
transaction structure of an outright sale of land, the grant 
of development rights could possibly be a subject matter 
of GST. There appears to be a notification which obliges 
the developer to pay GST on acquisition of development 
rights (under reverse charge) and another notification 
which obliges him to also pay GST on the area allotted 
to the landowner (under forward charge). Much to the 
chagrin of the developer, the valuation of such a barter 
transaction is far away from business reality and input 
tax credits (ITC) are also not allowed. Perhaps the only 
sigh of relief is that the substantial cash outflow on this 
account is deferred till the date of receipt of the completion 
certificate.

But wait! Weren’t transactions in immovable property 
expected to be outside the purview of GST? ‘Though 
there is a strong case to argue that such transactions 
should not be subjected to GST, there are conflicting 
interpretations on this front and the lower judicial forums 
are divided. One therefore has to wait for the Supreme 
Court to provide a final stand on this aspect,’ says Sunil 
Gabhawalla. Unluckily, businesses can’t wait and the 
stakes involved are phenomenal. The industry therefore 
tries to adapt and innovate newer transaction structures 
which are perhaps more tax-efficient.

Welcome the new concept of ‘Development Management 
Agreement’ wherein the developer acts as a project 
manager or a consultant to the landowner in developing 
the identified real estate. Suitable clauses are inserted to 
ensure that the developer and the landowner appropriate 
the profits of the venture in the manner desired. 
Essentially, this concept turns the entire relationship 
topsy-turvy and the key challenge is to ensure that the 
developer has a suitable title in the property while under 
development. ‘Safeguarding the developer’s rights and 
title in the property being developed becomes the most 
important aspect in this structure. Further, the brand value 
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of the developer and past experience of other landowners 
with the developer is crucial for the landowner to make a 
choice as to which developer the landowner will go with,’ 
says Ameet Hariani.

It’s not really new for a tax aspect to be an important 
determinant for deciding a transaction structure. In case of 
corporate-owned properties put up for redevelopment, it is 
not uncommon to explore the route of demerger or slump 
sale and seek the associated benefits under the income-
tax law. Pradip Kapasi says, ‘In case of demerger, the 
transfer of land by the demerged company to the resulting 
company would be tax-neutral provided the provisions 
of section 2(19AA) and sections 47(vib) and 47(vic) are 
complied with. No tax on transfer would be payable by 
the company or the shareholders. The cost of the land in 
the hands of the resulting company would be the same 
as was its cost in the hands of the demerged company’. 
Sunil Gabhawalla supports this approach, ‘GST is not 
payable on a transaction of transfer of business under a 
scheme of demerger’.

Well, the devil lies in the details. The provisions referred 
to above effectively require continuity of shareholding 
to the extent of at least 75%. This may not be possible 
in all cases. There comes up another option, of slump 
sale. Pradip Kapasi suggests, ‘The provisions of section 
2(42C) r/w/s 2(19AA) and section 50B would apply on 
transfer of land as a part of the undertaking. No separate 
gains will be computed in respect of land. The company, 
however, would be taxed on the gains arising on transfer 
of the business undertaking in a slump sale. The 
amendments of 2021 in sections 2(42C) and 50B would 
have to be considered in computing the capital gains in 
the hands of the assignor company’. Effectively, income-
tax becomes due on slump sale. What happens to GST? 
Sunil Gabhawalla opines, ‘There is an exemption from 
payment of GST.’

While such exotic products and arrangements may exist 
and appeal to many, there would always be takers for the 
plain vanilla example. The essential business case is that 
of the landowner and the developer coming together to 
jointly develop the property. A simple transaction structure 
could be to recognise the same as a joint venture, as an 
unincorporated association of persons. In fact, this is a 
risk parameter always at the back of the mind of any tax 
consultant. A less litigative route would be to grant such 
concept a legal recognition by entering into a partnership. 
To limit the liability of the stakeholders, the LLP / private 
limited company route can be considered. What could 

be the tax consequences of introduction of land into the 
entity?

Pradip Kapasi has this to say, ‘In such an event, of 
introduction in the partnership firm or LLP, provisions of 
section 45(3) of the Income-tax Act would be attracted 
and the landlord’s income under the head capital gains 
would be computed as per section 45(3) read with or 
without applying the provisions of section 50C. The profit 
/ loss on subsequent development by the SPV would be 
computed under the head profits and gains of business 
and profession. In computing the income of the SPV, a 
deduction for the cost of land would be allowed on adoption 
of the value at which the account of the partner introducing 
the land is credited’. Would such introduction of land into 
the partnership have any GST implications? ‘Apparently, 
no, since such transactions are structured as in the nature 
of supply of land per se’, says Sunil Gabhawalla. He 
further comments, ‘If the transaction is structured as an 
introduction of a development right in the partnership firm, 
things can be different and reverse charge mechanism as 
explained earlier could be triggered’.

The next steps
Having dabbled with the possible transaction structures 
with an overall understanding of the complex factors at 
play in determining the possible transaction structures, we 
now proceed to dive into the accounting and tax issues in 
some of these specific structures. Since the landowner 
and the developer would be distinct legal entities, the 
discussion can be undertaken from both the perspectives 
separately.

Landowner’s perspective
Fundamentally different direct tax outcomes arise 
depending on whether the land or the development rights 
are contributed by the landowner as an investor or as a 
business venture.

Landowner as an investor
Essentially, in case the immovable property is held as an 
investor, it would be treated as a capital asset and the 
transfer of the capital asset or any rights therein would 
attract income-tax in the year of transfer itself under the 
head ‘capital gains’. While a concessional long-term 
capital gains tax rate and the benefits of reinvestment 
may be available, in order to curb the menace of tax 
evasion the Government prescribes that the value of 
consideration will be at least equivalent to the stamp 
duty valuation. This provision can become a spoilsport 
especially in situations where the ready reckoner values 
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prescribed by the Government are not in alignment with 
the ground-level reality. However, Pradip Kapasi offers 
some consolation. While the said provisions would apply 
with full force to transactions of outright sale of land, 
the application of section 50C to grant of development 
rights transferred could be a matter of debate. But is the 
minor tax advantage (if at all) so derived really worth it? 
Remember the jigsaw puzzle of GST discussed above. But 
again, someone said that GST applies only on supplies 
made in the course or furtherance of business. Did 
we not start this paragraph with the assumption that 
the landowner is an investor and is not undertaking a 
business venture?

Sunil Gabhawalla agrees with this thought process but 
at the same time cautions that the term ‘business’ is 
defined differently under the GST law and the income-
tax law. He adds, ‘The valuation based on ready reckoner 
may be prescribed under income-tax law, but the same 
does not apply to GST where either the transaction value 
or equivalent market value become the key criteria’. 
Sudhir Soni endorses this thought from the accounting 
perspective as well, ‘The ready reckoner value will not 
necessarily be the fair value for accounting. The valuation 
for accounting purposes will be either based on the fair 
value of the entire land parcel received by the developer 
[or] based on the standalone selling price of constructed 
property given by the developer’.

In many cases, both the developer as well as the 
landowner wish to share the risks and rewards of the 
price fluctuations and also align cash flows. Accordingly, 
the consideration for the grant of development is both 
deferred as well as variable – either by way of share 
of gross revenue or share of profits, or sharing of area 
being developed. In cases where the landowner does not 
receive the money upfront and is keen on deferring the 
taxation to a future point of time, is it possible? The views 
of Pradip Kapasi are very clear, ‘Provision in agreement 
or deed for deferred payment or even possession may 
not help in deferring the year of taxation’. In the case of 
sharing of gross revenue, he further cautions that the fact 
of uncertainty of the quantum of ‘full value of consideration’ 
and its time of realisation may be impending factors but 
may not be conclusive for computation of capital gains, 
unless ‘arising’ of profits and gains on transfer itself is 
questioned. There could be debatable issues about 
the year of taxation of overflow or the underflow of 
consideration.

How does one really question or defer the timing of ‘arising’ 

of profits and gains on transfer? Without committing to 
the conclusiveness of the end position, which would be 
based on multiplicity of factors, Pradip Kapasi has a ray 
of hope to offer. In his words, ‘The cases where either the 
profit or developed area is shared could be differentiated 
on the ground that the landlord here has agreed to share 
the net profits of a business and therefore has actively 
joined hands to carry on a business activity for sharing 
of profits of such business. In such circumstances, his 
“share of profits” could arise as and when it accrues to 
the business’.

But tax law is full of caveats and provisos. Pradip Kapasi 
further warns, ‘There is a possibility that the landowner’s 
association with the developer here could be viewed as 
constituting an AOP and his action or treatment could 
activate the provisions of section 45(2) dealing with 
conversion of capital asset into stock-in-trade and / or the 
provisions of section 45(3) for introduction of capital asset 
into an AOP. In case of application of section 45(2) and 
/ or 45(3), there would arise capital gains in the hands 
of the landlord and would be subjected to tax as per the 
respective provisions. The surplus, if any, could be the 
business profits; however, where the transactions are 
viewed as constituting an AOP, he would be receiving 
a share in the net profits of the AOP and the share of 
profit received from the AOP would be computed as per 
provisions of sections 67B, 86 and 110 of the Income-tax 
Act’.

Phew, that’s a barrage of cryptic sections to talk about! 
Let’s keep our fingers crossed and assume that the 
landlord survives this allegation of the transaction being 
treated as an AOP. The battle is then nearly won. Pradip 
Kapasi continues, ‘Where no profits and gains are brought 
to tax in the year of grant of development rights under the 
head “capital gains”, the capital gains can be held to have 
arisen in the year of receipt of the ready flats, where the 
gains would be computed by reducing the COA (cost of 
acquisition) of land from the SDV (stamp duty value) of the 
flats received. Further, if the transaction is structured such 
that no capital gains tax is levied in the year of receipt of 
ready flats, the capital gains may be taxed in the year 
of sale of the flats allotted by the developer’. He further 
warns about some practical difficulties in this stand being 
taken; ‘where the landlord on receipt of flats does not sell 
them but lets them out, difficulties may arise for bringing 
to tax the notional gains in the hands of the landlord’.

In case all this mumbo-jumbo has dumbed your senses, 
a landlord who is an individual or HUF may consider 
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the possibility of entering into a ‘specified agreement’ 
prescribed u/s 45(5A) that involves the payment of 
consideration in kind, with or without cash consideration 
in part, for grant of development rights. Under the 
circumstances, the capital gains on execution of the 
development agreement shall stand deferred to the year 
of issue of the completion certificate of the project or 
part thereof where the full value of consideration for the 
purpose of computation of capital gains would be taken 
as the aggregate of the cash consideration and the stamp 
duty value of his share of area in the project in kind on 
the date of the issue of the completion certificate. This 
assumed concession is made available on compliance of 
the strict conditions including ensuring that the landlord 
does not transfer his share in the project prior to the date 
of issue of the completion certificate. Subsequent sale 
of the premises received under the agreement would be 
governed as per the provisions of section 45 r/w/s 48.

That’s too much of income-tax. Let’s divert our attention 
to GST. As a welcome change, Sunil Gabhawalla has 
a bit of advice for the landowners entering into joint 
development agreements after 1st April, 2019, ‘Sit back 
and relax. As stated earlier, the burden of paying the tax 
on supply of development rights has been transferred to 
the developer’. What happens when the landowner resells 
the developed area allotted to him under the area-sharing 
agreement? Sunil Gabhawalla adds, ‘If the developed 
area is sold after the receipt of the completion certificate, 
there is no tax. If the developed area is sold while the 
property is under construction, the landowner can argue 
that he is not constructing any area and therefore he is 
not liable for payment of GST. Remember, the GST on 
the area allotted to the landowner would also be paid by 
the developer’.

But life in GST cannot be so simple, right? Nestled in the 
by-lanes of a condition to a Rate Notification disentitling a 
developer from claiming input tax credit (ITC) for residential 
projects is an innocent-looking sentence which permits 
the landowner to claim ITC on units resold by him if he 
pays at least equivalent output tax on the units so resold. 
Sunil Gabhawalla says, ‘Well, the legal tenability of such 
a position can be questioned. But in tax laws, with the risk 
of litigation and retrospective amendments, the writing on 
the wall is that the boss is always right. If the landowner 
opts to fall in line, he would require a registration and would 
be paying additional GST on the difference between the 
tax charged to him and that which he charges to the end 
buyer. While this also brings commercial parity vis-à-vis 
the buyers for landowner’s inventory and the developer’s 

inventory, it could also result in some cash flow issue if 
not structured appropriately.’

In a nutshell, therefore, the key tax issue bothering the 
landowner in case of joint development agreements is not 
really GST but the upfront liability towards a substantial 
capital gains tax irrespective of actual cash realisation.

Landowner as a businessman
Will things change if the land is held as stock-in-trade? 
Actually, yes, and substantially. As a businessman, the 
landowner forfeits his entitlement of concessional long-
term capital gains tax rate. But that pain comes with 
commensurate gain – the tax is attracted not when 
the transfer takes place but at a point of time when the 
income accrues in relation to such land. Says Pradip 
Kapasi, ‘The point of accrual of income is likely to arise on 
acquisition of an enforceable right to receive the income 
with reasonable certainty of realisation. The method of 
accounting and sections 145 and 28 may also play a vital 
role here. Provisions of ICDS and Guidance Note, where 
applicable, would apply’. Welcome to the wonderland of 
accounting and its impact on taxation!

Sudhir Soni says, ‘There may be alternatives. If it is 
treated as a capital gain, the amounts received as revenue 
share will be accumulated as advance and recognised at 
the end of the project, on giving possession. If it is treated 
as a business, at each reporting date apply percentage of 
completion to the extent of its share’. But is it really that 
simple? Well, the situation is fluid and the conflict is nicely 
summarised by Pradip Kapasi, ‘The fact that there was 
a “transfer” would not be a material factor in deciding the 
year of taxation. At the same time, the deferment of receipt 
may not be the sole factor for delaying the taxation where 
the enforceability of realisation is reasonably certain’.

Pradip Kapasi further cautions, ‘The provisions of section 
43CA may play a spoilsport by introducing a deeming 
fiction for quantifying the revenue receipts.’ He has an 
additional word of advice. He suggests the preference of 
variable consideration models like gross revenue sharing, 
profit sharing or area sharing over the fixed consideration 
model. To quote him, ‘The case of the landlord here 
to defer the year of taxation could be better unless an 
income can be said to have accrued as per section 28 
r/w/s 145, ICDS, where applicable, and Guidance Note 
of 2012’.

As usual, he has a few words of caution: firstly, ‘There is a 
possibility that the development rights held by the landlord 
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are considered as a capital asset within the meaning of 
section 2(14) by treating such rights as a sub-specie of 
the land owned by him. In such case, a challenge may 
arise on the income-tax front where transfer of such 
rights to the developer is subjected to taxation in the 
year of transfer itself. This possibility, however remote, 
could not be ignored though the better view is that even 
this sub-specie is a part of this stock-in–trade’; and 
secondly, ‘The possibility of treating the association 
with the developer as an AOP is not altogether ruled out 
especially in view of the amendment of 2002 for insertion 
of Explanation of section 2(31) dealing with the definition 
of “person” w.e.f. 1st April, 2002. In such an event, 
though remote, issues can arise in application of the 
provisions of section 45 to 55, particularly of sections 
45(2), 45(3), 50C and 50D.’ Again, a plethora of sections 
to study and analyse. Well, that’s for the homework of the 
readers.

What happens on the GST front if the landowner is a 
businessman? Sunil Gabhawalla reiterates, ‘Sit back 
and relax if the development agreement is entered into 
after 1st April, 2019’. But what happens in cases where 
the development agreement is prior to that date? ‘I’m 
afraid, definitive answers are elusive. Whether transfer 
of development rights is liable for GST or not is itself a 
subject matter of debate. The issues of valuation and the 
timing of payment of tax are also not settled. We may 
need a separate article to deal with this,’ he adds.

Is Development Management Agreement a panacea 
for the landowner?
The concept of Development Management Agreement 
(DMA) has already been explained earlier. A quick sum 
and substance recap of the transaction structure would 
help us appreciate that the appointment of a development 
manager by the landowner vide a DMA would tantamount 
to the landowner donning the hat of a real estate developer 
and the development manager acting as a mere service 
provider. It will effectively mean that the landowner is the 
real estate developer who is developing a real estate 
project in his own land parcel. While this model offers 
significant respite in the GST outflow on development 
rights and also avoids the stretched interpretation of 
barter and consequent GST on free units allotted to 
existing members for self-consumption (remember, a 
redevelopment agreement entered into by a co-operative 
society is a sub-specie of a development agreement), 
it also helps the landowner in deferring the income-tax 
liability to a subsequent stage due to his becoming a 
businessman.

In the words of Pradip Kapasi, ‘In this case, the 
appointment of a Development Consultant under a DMA 
would itself be treated as a business decision in most of 
the cases. The appointment would signal the undertaking 
of an enterprise by the landlord on a systematic and 
continuous basis, constituting a business. Such an 
appointment would not be regarded as a “transfer” of 
capital asset and no capital gains tax would be payable on 
account of such an appointment. The first effect of such 
a decision would be to invite the application of section 
45(2) providing for conversion or treatment of a capital 
asset into stock-in-trade and as a consequence lead to 
computation of capital gains that would be chargeable in 
the year of transfer of the stock-in-trade being developed. 
The market value of the land on such happening would 
be treated as the cost of the stock-in-trade and the rest 
would be governed by the computation of Profits and 
Gains of Business and Profession r/w/s 145, ICDS and 
Guidance Note’.

But is all hunky-dory as far as GST is concerned? Sunil 
Gabhawalla cautions, ‘While there is a respite in taxation 
for the landowner, it may be important to note that the 
developer relegates himself to the position of a contractor 
rather than a developer. This would disentitle him from 
claiming the concessional tax rate of 5% for developers 
and instead he would be liable for the general tax rate 
of 18% on the value of the services provided by him. 
However, this higher rate of tax comes with the eligibility 
towards claiming input tax credit.’

Developer’s perspective
Well, that was a lot of discussion from the point of view 
of the landowner. What happens at the developer’s 
end? Pradip Kapasi has a very simple and affirmative 
answer on this front. ‘The payment agreed to be made 
towards the development rights / land acquisition to the 
landowner would constitute a business expenditure that 
will be allowed to be deducted against the sale proceeds 
of the developed area, and if not sold by the yearend, 
would form the stock-in-trade and would be reflected in 
the books of accounts as its carrying cost’.

But what happens if the payment towards the development 
rights is deferred like in gross revenue sharing 
arrangements? ‘The net receipts subject to his method of 
accounting would be taxed in respective years of sale and 
/ or realisation. The carrying cost of the stock would be 
represented by the amount of direct expenditure incurred 
by him excluding the notional cost of acquiring DR. In the 
alternative, the payment to be made to the landlord would 
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constitute a business expenditure that will be allowed 
to be deducted against the gross sale proceeds, and if 
remaining to be sold by the yearend, would form part of 
the stock-in-trade and would be reflected in the books of 
accounts as its carrying cost’, says Pradip Kapasi.

In case of profit-sharing arrangements, however, he 
cautions about the risk of constitution of an AOP and 
the associated perils of sections 67B, 86 and 110. He 
is also afraid that the land cost may not be available as 
a deduction to the AOP. How does one deal with area-
sharing agreements? Pradip Kapasi responds, ‘The net 
receipts of the balance area coming to the share of the 
developer would be taxed in respective years of sale 
and / or realisation where the cost of construction of all 
the flats would be allowed to be deducted as business 
expenditure. The carrying cost of the stock could be 
represented by the amount of direct expenditure incurred 
by him excluding the notional cost of acquiring DR. In the 
alternative, the payment to be made to the landlord in 
kind would constitute a business expenditure that will be 
allowed to be deducted against the gross sale proceeds, 
and if remaining unsold by the yearend, would form a part 
of the stock-in-trade and would be reflected in the books 
of accounts as its carrying cost.’

The clear essence of the above discussion is that the 
accounting treatment is important. But depending on 
certain criteria, enterprises are required to follow either 
IGAAP or Ind AS. Let us check out what Sudhir Soni 
has to say. ‘While there is very limited guidance available 
under IGAAP for accounting of joint development 
agreements, the cost that is incurred by the developer 
towards construction of the entire project is treated 
as cost towards earning the revenue from sale to the 
developer’s customers. Accordingly, in case of area share 
for landowner there is no separate accounting and in case 
of revenue share to landowner it is accounted through the 
balance sheet. Elaborate guidance is, however, available 
under Ind AS 115’.

He adds, ‘The JDA is a contract for specific performance 
and does not have a cancellation clause. For projects 
executed through joint development arrangements, it 
is evaluated that the arrangement with land owners are 
contracts with customers. The transaction is treated 
as if the developer is buying land from the landowner 
and selling the constructed area to the landowner. This 
results in a “grossing” of revenue and land cost, which 
is a difference from the accounting under Indian GAAP.’ 
Whether such a difference in accounting treatment will 

have any ramifications under the income-tax or GST law, 
only time will tell.

Having treated the transaction as a barter, there comes 
the issue of accounting for such a transaction. Sudhir 
Soni says, ‘For real estate projects executed through 
JDA not being jointly controlled operations, wherein the 
landowner provides land and the developer undertakes 
the development work on such land and agrees to transfer 
certain percentage of constructed area / revenue proceeds 
to the landowner, the revenue from the development and 
transfer of agreed share of constructed area / revenue 
proceeds in exchange of such development rights / land 
is accounted on gross basis. Revenue is recognised over 
time (JDA being specific performance arrangements) 
using input method, on the basis of the inputs to the 
satisfaction of a performance obligation relative to the 
total expected inputs to the satisfaction of that 
performance obligation. The gross accounting at fair 
value for asset in form of land inventory (subsequently 
recognised as land cost over time basis stage of project 
completion) and the corresponding liability to the 
landowner (subsequently recognised as revenue over time 
basis stage of project completion) may be accounted on 
signing of JDA, but in practice the accounting is done on 
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the launch of the project, considering the time gap between 
the signing of the JDA and the actual launch of the project. 
The developer’s commitments under the JDA, which is 
executed and pending completion of its performance 
obligation, are disclosed in the financial statements.’

Further, ‘For real estate projects executed through a JDA 
being jointly controlled operations, which provide for joint 
control to the contracting parties for the relevant activities, 
the respective parties would be required to account for 
the assets, liabilities, revenues and expenses relating to 
their interest in such jointly controlled JDA.’

Now comes the next accounting issue of measurement 
of fair value for such a barter. Sudhir Soni says, ‘The 
fair value for the gross accounting of JDA is the market 
value of land received by the developer or based on 
the standalone selling price of the share of constructed 
property given by the developer. In case the same cannot 
be obtained reliably, the fair value is then measured at 
the fair value of construction services provided by the 
developer to the landowner’. Well, but the valuation 
provisions under GST are different. Sunil Gabhawalla 
agrees and says that each domain will have to be 
independently respected.

The bottom line, it seems, is that the direct tax 
consequences for the developer will closely follow the 
generally accepted accounting principles for determination 
of net profit for a year. But are things equally simple in 
GST? Not really. Sunil Gabhawalla shares his inputs. 
‘Unless the developer in essence constitutes a contractor, 

all new residential projects attract 5% GST on the sale 
proceeds of the units sold while under construction. 
Even area allotted to the landowner attracts this 5% 
GST on the equivalent market value of the units allotted 
to the landowner. Affordable housing projects enjoy a 
concessional tax rate of 1%. However, no input tax credit 
is available to the developer’.

But wait a minute! This is not all. A plethora of reverse 
charge mechanism Notifications require the developer to 
pay tax on the expenses incurred by him. For example, the 
proportionate value of the development rights acquired 
by him from the landowner is liable to GST in the hands 
of the developer at the time of receipt of the occupation 
certificate. As Sunil Gabhawalla adds, ‘It may make 
sense for the developer to procure goods and services 
from registered dealers only since another Notification 
requires the developer to pay GST on reverse charge 
if the procurement from unregistered dealers exceeds 
20%. Notably, no tolerance limit has been provided 
for procurement of cement, where reverse charge 
mechanism triggers from the first rupee of procurement 
from unregistered dealers.’

Summing up
This article was an attempt to apprise the readers of the 
nuances of this complex topic. All experts agreed that the 
tax efficiencies of each structure over the other would 
be determined largely by the available circumstances 
and the needs of the parties. No structure, in such an 
understanding, is superior to other structures, nor inferior 
to any. 

Standing still is the fastest way of moving backwards 
in a rapidly changing world

 —  Lauren Bacall
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STRATEGY: THE HEART OF BUSINESS – PART II

Strategy is the heart of running and changing a winning 
business, as we saw in Part I (BCAJ, March, 2021). 
Crafting a good strategy is critical for an enterprise 
to realise its growth and value creation aspirations. 
This is a capability which successful organisations 
have in abundance, otherwise they use external 
experts (aka consultants). What is equally important 
is Strategy Deployment, i.e. executing the strategy 
effectively. In many contexts I would say that a higher 
weightage can be accorded to smart execution. Even 
a first mover of a strategy may lose out over time 
if execution does not keep pace. Ford Motor Company, 
for example, invented cars, but Japanese cars rule 
the roost in the automobile world now. In this Part II, I 
will share some aspects about successful execution 
which I have experienced over the years in running 
businesses.

The Vision, Mission and Values set, an enterprise 
typically aspires for a Strategic Target to be achieved 
in a defined time frame. Towards this goal, a Strategy 
Map is drawn out which clarifies the strategic objectives 
and initiatives to be deployed. We have seen how a 
Strategy Deployment Matrix1 is a great tool to align and 
integrate individual, team, department and functional 
goals with that of the enterprise. Now on to some detail 
on deployment.

LEAD AND LAG
An individual or a Function planning activities by setting 
goals can use two types – Lead and Lag actions or goals. 
A Lead action or activity is one which can be executed 
or influenced and which will result in an outcome or 
achievement in the desired direction. Lag goals are the 
ones which are the targeted or intended results. A typical 
example is the case of a person who wishes to get fitter or 
become healthier. A Lag goal s/he can have is to lose say 
five kilograms of weight. The Lead actions or goals which 
will result in delivering this Lag goal can be (i) eat right, 
say 2,000 calories per day, and (ii) be active, say walk 
10,000 steps daily. The Lag measure is thus the outcome 
driven by the Lead measure or actions driving the process 
as indicated in Figure 1 below:

Therefore it is essential to have a healthy mix of Lead and 
Lag goals while crafting the plan for the year. The goals 
chosen should be spread over the four perspectives to 
make a Balanced Scorecard2. With this structure, it lends 
itself to constructive periodic reviews on how the actions 
are progressing towards the set goals. This is pictorially 
depicted in Figure 2 hereunder.

V. SHANKAR 
Chartered Accountant

LEAD Measure

Predictive
Measures something that leads 

to Goals

Influenceable
Something we can influence

LAG Measure

Measures the Goal

or

measures a result

Figure 1

Figure 2

GOAL
(Lag)

EXECUTION

Score Card
(Measures)

Results Accountability
(Review)

Know what to do
(Lead)

ALIGNMENT AND INTEGRATION
The goals thus planned to be executed in any organisation 
have to be aligned with the enterprise objectives, at 
every level and person all the way down. While this 
will be a vertical flow, it is also important that these are 
integrated well across functions or departments to make 
a synergistic impact pulling in the same direction. In all 



21BOMBAY CHARTERED ACCOUNTANT  JOURNAL  MAY 2021

 153 (2021) 53-A  BCAJ

TOOLS FOR EXECUTION
Having structured and deployed the goals meaningfully, 
I have utilised a number of effective tools to drive and 
monitor execution. The purpose is to ensure a discipline 
in the desired actions being performed as well as to have 
a structured process in place to review progress. The idea 
is that attention is given and focused on the exceptions 
and escalation happens to the appropriate level in time 
for interventions to help delivery. These are based on two 
fundamental tenets:

this, robust communication at every level individually or in 
groups is absolutely critical for the team to comprehend 
the collective goals and develop a collaborative and 
committed mind-set. This is outlined in Figure 3.

Plan

Perform

Communicate

Communicate

People People People

Align- 
ment

Integration

Figure 3

Let us examine some tools which are helpful for the 
purpose.

ORGANISATIONAL REVIEWS
The strategic target broken down into executable actions 
on the lines mentioned above will need to be monitored 
for performance. A broader framework on integrating the 
review fora and the areas to be covered was touched upon 
earlier3. This can be detailed out into a review framework 
as illustrated in Figure 4. The purpose of structuring the 
review discipline across the organisation is to ensure that 
not only the right areas are reviewed at the appropriate 
levels, but also to avoid overlap and superfluous efforts. 

 What gets Measured gets Done!

 What gets Reviewed gets Improved!!

This process also clarifies the periodicity of each review, 
the timing, topics as well as the attendance. The team is 
thus clear on the forum available and the expectation of 
right feedback.

In these review meetings the agenda being set, it is 
expected that the concerned will circulate pre-read papers 
so that the participants can come into the discussion with 
preparation. That way time is not frittered away in sharing 
fundamental data and base information. Furthermore, 
the areas and items which require decision-making in the 
forum are highlighted. The bulk of the time is therefore 
focused on decision-making and the team collectively 
addressing exceptions or areas which record tardy 
progress.

Performance Review Structure

Review 
Forum

Key 
Measures / 
Objectives

Frequency Probable 
date and 
duration

Participation Agenda

Board Strategy 
and 
Operational, 
Performance 
Measures

5 times a 
year

Board 
members, 
MD & CEO

Policies & 
Capabilities, 
Changing 
Org. Needs, 
Adherence 
to strategic 
goals

Ex-
ecutive 
Commit-
tee

Scorecard 
achievement, 
Corporate, 
Projects, 
Major issues

Monthly 1st and 
2nd week, 
3 hrs.

Executive 
Committee 
members, 
MD & CEO, 
Invitee for 
specific 
session

Performance, 
capabilities, 
Comp., 
Performance, 
Changing 
Org. needs, 
LT / ST plans, 
innovation

ORM 
(Op-
erational 
review 
meeting)

Execution 
of actions 
planned, 
Decision 
on issues

Monthly 2nd week, 
full day

MD & CEO, 
COO, EVP 
Finance, VP 
Mfg, EVP-
TBD, VP-DS, 
VP-IBD, VP-
HR, GMs, 
Mkt Heads, 
Identified, 
Functional 
heads, Other 
Invitees

Operational 
performance, 
EPM 
measure, 
KPI, real 
contribution, 
working 
capital, 
Customer 
Feedback / 
Supplier’s 
Inputs, 
People 
Issues, 
Environment 
Innovation.
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Review 
Forum

Key 
Measures / 
Objectives

Frequency Probable 
date and 
duration

Participation Agenda

Cross 
Function-
al Teams 
reviews      

Result 
of cross 
functional 
Initiatives

Monthly 3rd week, 
2-3 hrs.

MD & CEO, 
COO, EVP-
Finance, 
Cross 
Functional 
Team 
members, 
Special 
Invitees

Operational 
performance, 
status of 
projects, 
improvement 
initiatives, 
Capital 
projects, 
Supply 
chain, Fund 
Management 

Functional 
review 
meetings 
(Factory / 
Zones)

Operational 
performance 
review

Monthly 1st week, 
full day

Chiefs, 
Factory 
heads, Zonal 
managers, 
Other 
department 
heads, 
Special 
Invitee

Divisional 
performance, 
Project status, 
Market / 
Customer 
Issues, 
Finance 
Issues, Safety 
& Env.

Dept. 
Review

Achievement 
against 
projected 
performance 

Weekly / 
Monthly

Specified 
day, 2-3 
hrs

Dept. Heads 
& Dept. Staff 
as required, 
Cross 
Functional 
Team 
members

Unit 
Performance, 
Capabilities, 
SHE related 
Issues, 
Initiatives, 
Supply chain

COLOUR CODE TRACKING VISION 
(CCTV)
The CCTV is a simple yet powerful mechanism to visually 
comprehend the problem areas in any project or goal 
delivery. Equally, it also provides comfort at a glance on 
the projects or areas which are going well. Thus, it does 
not require intervention at any senior level and can be left 
to the person / team responsible to deliver as intended. 
Such a visual representation as portrayed in Figure 5 is 
quite helpful in any review meeting for the team to quickly 
pick up and focus on the areas which deserve collective 
attention.

As can be seen, the CCTV highlights in the traffic signal 
colours over a period of time the health of the various 
interventions. Remarks on sluggish progress where 
applicable are given along with the suggested actions. 
Discussion can be forthwith focused on the points 
highlighted in red as well as yellow items with the result 
that the meetings conclude with specific actions agreed to 
get the laggard items back on track.

Figure 4

CCTV (colour code tracking vision)

Project/ 
Initiative

Original 
Target 
Date

Status as of Remarks Action 
required

01- 
Jan 
-21

08- 
Jan 
-21

15- 
Jan 
-21

22- 
Jan 
-21

29- 
Jan 
-21

ORGANISATIONAL RESPONSIVENESS
In times of uncertainty and volatility, responsiveness 
in organisations has to be real-time. Often, delayed 
responses which occur due to blindness in information 
lead to lost opportunities and may even result in longer-
term adverse impact, such as loss of market share. This is 
being experienced by entities and has been telling since 
early 2020 due to disruptions from the Covid pandemic.

Businesses can witness significant volatility in terms of 
cost escalations, supply bottlenecks, changing terms of 
business, disruption in external environment, etc. This 
necessitates a change in the way of making business 
decisions.

An effective way I have experienced in the past is to form 
a cross-functional team consisting of all key operational 
departments (vide Figure 6). This team keeps a weekly 
(even daily) track of changes in the environment and 
decides appropriate actions to address the changes. For 
example, the team could introduce a concept of pricing 
that is based on replacement cost. Based on inputs from 
the procurement department, the finance team circulates 
the replacement cost to all the departments, which is 
used for frequently reviewing pricing decisions in the 
organisation. This will result in protection from margin 
erosions in a highly volatile environment. It will also help 
in timely sourcing of the key materials to cater to the 
emerging business opportunities.

Figure 5
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Cross-functional Action team: 
A Weekly feature

Forum for discussion on changing scenario 
and taking appropriate actions

DRIVING EXECUTION: AGILITY INDEX
It is common to find organisational review fora having a 
system of making minutes of the meeting. I have found 
that in doing so some simple tweaks can bring in greater 
efficiency:
(i) at the end of the meeting, every participant shares the 
takeaway of his / her actions. Not only does this clarify 
what each person / team has understood but also instils 
ownership in delivering actions;
(ii) the secretary of the meeting ensures that the minutes 
are circulated within 24 hours of the close of the meeting; 
and
(iii) measuring the speed of execution in terms of ‘Agility 
Index’.

A score of 9 is assigned to completed actions (Colour 
Code: Green).
A score of 3 is assigned to actions that are yet to be 
completed but are in progress (Colour Code: Yellow).
And a score of 1 is assigned to actions that have not been 
initiated (Colour Code: Red).

The Agility Index (Figure 7) is computed by summing up 
the item-wise score expressed as a percentage to the 
total possible, which is the sum of all items times 9 which 
indicates completion. This, at a glance gives the efficiency 
of implementation of the agreed actions in an objective 

Weekly track of : 

 Product Availability

 Product Cost

 Pricing / Terms of sales

Manufacturing
Planning & Logistics

FinanceProcurement

Sales – all SBUs

Marketing

Track of actions through measurement of Agility Index

Cumulative Issues Discussed: , Issues actioned 
Business Benefits: Estimate Rs 

Figure 6

manner. This index can also be used to track the action 
implementation efficiency of Board Meetings as well.

 Agility Index

Action 
Agreed

Responsibility /
Owner

Timeline Status Tracker points

1.  xxx ABC 15-Apr 9

2.  yyy PQR 18-Apr 3

3.  zzz XYZ 21-Apr 1

DIGITAL ENABLERS
Digital age now has pervaded all aspects of life at work 
and in personal domain. Digital technologies such as 
Cloud, Mobility, Internet of Things, Artificial Intelligence 
and Virtual Reality are enabling organisations to 
reimagine and transform businesses. A plethora of tools 
and information is available through the digital platform 
greatly enhancing execution capability. In agriculture, 
for example, gone are those bad old days like the 
protagonist in Do Bigha Zameen physically labouring 
away. In advanced agriculture economies such as USA 
and Brazil, farmers control the entire farming through 
electronic and mechanical processes using drones, hi-
tech machines4, etc. to make the right decisions based 
on soil and environmental insights and practice precision 
farming. All this sitting in a control room away from the 
field! AI and predictive technologies have enabled to 
customise practices with understanding of future weather 
and pest changes. Manufacturing operations are guided 
today by Computer-aided Design, Big Data, Machine 

Agility Index

Total 
Points

27

Points 
Scored

13

Agility 
Index

48%

Agility 
Index at 
previous 
meeting

56%

Figure 7
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Learning, Robotics, etc. which significantly improve 
productivity and quality. All this, however, has led to an 
explosion of information available and it is crucial to 
design internal systems to process and focus these for 
effective execution.

EXECUTION: A DISCIPLINE
Authors Larry Bossidy and Ram Charan wrote in their 
remarkable book5 that ‘execution is a specific set 
of behaviours and techniques that companies need 
to master in order to have competitive advantage’. 
Execution is therefore a discipline which ensures that the 
strategy to achieve the strategic goals of the enterprise 

is duly deployed and implemented to have sustained 
competitive advantage. Therefore, we can conclude 
that Performance is Strategy plus EXECUTION.

This is the last article in this series by Mr. V. Shankar. For the previous five articles, 
please refer to the BCAJ issues of January 2020, March 2020, June 2020, August 
2020 and March 2021
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You are a combination of the people you spend the most time with, 
your habits, and your environment. If you want to change your outcomes, 

start with these
 —  Shane Parrish
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DUAL RESIDENT ENTITIES – ARTICLE 4 OF MLI

(This is the second article in the MLI series of articles 
started in April, 2021) 

1. INTRODUCTION
Section 90(1) of the Income-tax Act, 1961 (the Act) read 
with Article 253 of the Constitution enables the Central 
Government to enter into Tax Treaties. Accordingly, India 
has entered into Tax Treaties with over 90 countries. The 
overarching preamble to a Tax Treaty is to eliminate double 
taxation and, vide the Multilateral Instruments (MLI), the 
same is also extended to prevent double non-taxation, or 
treaty abuse, or treaty-shopping arrangements.

The Tax Treaty does not impose taxes but distributes 
taxing rights. It provides substantive rights but relies on the 
domestic tax law to provide for the rules and procedures 
to levy tax. As per section 90(2), the beneficial provisions 
of the Tax Treaty shall override the specific provisions of 
the Act, subject to the domestic General Anti-Avoidance 
Rules (GAAR) and issue of Tax Resident Certificate from 
the tax officer in the foreign country. Thus, it is imperative 
to understand the treaty entitlement issues. 

The taxpayer would certainly apply the Tax Treaty when 
its income is taxable in its resident state as well as in 
the source state. In other words, when it is the recipient 
of income taxable in more than one jurisdiction. Once 
applicable, its application is dependent on the following: 

Scope of Application Rules of Application

‘Taxpayer’ in Article 1 Preamble to Tax Treaty

‘Taxes’ in Article 2 Principal Purpose Tests

‘Residence’ in Article 4 Limitation of benefit clause, etc.

While the above relates to treaty entitlement, this article is 
focused on Article 4 of the MLI on Dual Resident Entities 
(non-individuals) that are usually referred to in Article 
4(3) of the relevant Tax Treaty. As a pre-cursor, a Dual 
Resident Entity (DRE) is defined as such when an entity 
is deemed to be a resident of more than one jurisdiction 
under the domestic provisions. For example, when a  
UK-incorporated entity is a tax resident of UK as per its 
domestic tax law (say, because of its incorporation under 

the UK tax law) and is also deemed to be a resident of 
India as per the Indian domestic tax law (say, because 
of the POEM rule under the Income-tax Act, 1961). The 
present Tax Treaty, without the effect of MLI, dealt with 
the conflict of dual resident entities and contained a 
tie-breaker rule for determination of the effective treaty 
residence.

2. ARTICLE 4(3) OF THE TAX TREATY
In accordance with Article 1(1) of the OECD Model Tax 
Convention, the Tax Treaty shall apply to persons who are 
residents of one or both of the Contracting States. Article 
2 defines ‘persons’ to include an individual, a company 
and any other body of persons and defines ‘company’ 
to mean a body corporate or an entity that is treated as 
a body corporate for tax purposes, whereas Article 4 
defines ‘residence’ for treaty purposes. In relevance, the 
Tax Treaty allocates or distributes taxing rights on the 
basis of the treaty residence.

The term ‘residence’ in Article 4(1) of the relevant Tax 
Treaty refers to the domestic definition of the residence, 
which, for Indian purposes, is section 6 of the Act. 
However, for resolving the issue of dual residency for non-
individuals, the Tax Treaty refers to its own rule specified 
in Article 4(3) of the relevant Tax Treaty, i.e., Place 
of Effective Management (POEM). The OECD does 
not impose any restrictions or criteria for determination 
of residence in Article 4(1). In the case of dual residency 
for non-individuals, Article 4(3) refers to the POEM criterion 
as a single tie-breaker rule to determine ‘treaty residence’.

The term POEM is not defined in the OECD Model Tax 
Convention or in the relevant Tax Treaty. An analogy is 
drawn from the OECD Commentary which in itself does 
not provide sufficient and reliable guidance on its key 
determinants. Dual resident non-individuals are known 
to have abused this guidance gap. The tax authorities, 
as a last resort, have determined POEM on the basis of 
their domestic tax law vide Article 3(2) of the OECD Model 
Tax Convention. Under the Act, section 6 deems a foreign 
company to be a resident of India if it has its POEM 
in India. The CBDT Circular 6/2017 further provides 
guidance on how to determine POEM on the basis of 

SHREYAS SHAH 
Chartered Accountant
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1 United Nations’ Manual for the Negotiation of Bilateral Tax Treaties between 
Developed and Developing Countries 2019, page 61

various parameters for active business outside India and 
in India.

3. MULTILATERAL INSTRUMENTS
In order to curb tax abuse or evasion, article 4(1) of the 
Multilateral Instruments (MLI) amends the existing article 
4(3) of the relevant Tax Treaty for resolving dual residency. 
It provides that the resolution of dual residence shall be 
through mutual agreement between the Contracting 
Jurisdictions concerned. It departs from the current treaty 
practice1, insofar as the POEM may no longer be the main 
rule to resolve the dual residence; and that the competent 
authorities will have the freedom to consider a number of 
factors to be taken into account while determining treaty 
residence of Dual Resident Entities (DRE). Article 4(1) of 
MLI also provides that the benefit of the Tax Treaty shall 
not be available until and unless the mutual agreement is 
concluded.

While Article 4(2) of MLI elucidates the manner in 
which the existing text of the Tax Treaty will change or 
modify, Article 4(3) of MLI provides an option to the 
Contracting States to make reservations. Article 4(4) 
of MLI elucidates the manner in which a Contracting 
Jurisdiction shall notify its partner Contracting Jurisdiction 
and thereby the Tax Treaty agreements to be covered 
under MLI.

4. DUAL RESIDENT ENTITIES – ARTICLE 
4 OF MULTILATERAL INSTRUMENTS
4.1 Paragraph 1 of Article 4 of MLI states the following:
Paragraph 1. Where by reason of the provisions of 
a Covered Tax Agreement a person other than an 
individual is a resident of more than one Contracting 
Jurisdiction, the competent authorities of the Contracting 
Jurisdictions shall endeavour to determine by mutual 
agreement the Contracting Jurisdiction of which such 
person shall be deemed to be a resident for the purposes 
of the Covered Tax Agreement, having regard to its 
place of effective management, the place where it is 
incorporated or otherwise constituted and any other 
relevant factors. In the absence of such agreement, such 
person shall not be entitled to any relief or exemption 
from tax provided by the Covered Tax Agreement except 
to the extent and in such manner as may be agreed 
upon by the competent authorities of the Contracting 
Jurisdictions.

The key phrases for discussion are given below:
 ‘A person other than an individual is a resident of more 
than one Contracting Jurisdiction.’
 ‘shall endeavour to determine by mutual agreement.’
 ‘having regard to its place of effective management, 
the place where it is incorporated or otherwise constituted 
and any other relevant factors.’
 ‘shall not be entitled to any relief or exemption from 
tax.’
 ‘except to the extent and in such manner as may 
be agreed upon by the competent authorities of the 
Contracting Jurisdictions.’

MLI provides for a shift in the initial determination of treaty 
residence, from the taxpayer / tax authority (determination 
using POEM) to now the Competent Authority of the 
Contracting Jurisdiction concerned (determination by 
mutual agreement).

Until its final determination by mutual agreement, the 
DRE is not entitled to any relief or exemption from tax 
under the Tax Treaty to which MLI applies. However, the 
last sentence also contemplates a discretionary power in 
the hands of the Competent Authority to grant some relief 
under the relevant Tax Treaty. From the perspective of the 
Act, with no access to the Tax Treaty, a foreign company 
shall be deemed to be a domestic resident if its POEM 
(as per domestic guidance) is in India. A foreign limited 
liability partnership (being a body corporate) shall be 
deemed to be a resident in India where the control and 
management of its affairs is situated wholly or partly in 
India. Paragraph 52 of the Explanatory Statement to MLI 
provides the following:

‘Existing “tie-breaker” provisions addressing the residence 
of persons other than individuals take a variety of forms. 
For example, some [such as Article 4(3) of the UN Model 
Tax Convention, and of the OECD Model Tax Convention 
prior to the BEPS Project] break the tie in favour of the 
place of effective management, some focus on the place 
of organisation, and others call for determination by 
mutual agreement but do not explicitly deny benefits in 
the absence of such a determination.’

It must be noted that the POEM, being one of the various 
determinants, is in itself an anti-avoidance measure. 
It applies the substance-over-form approach in order 
to determine the location where ‘key management 
and commercial decisions’ were made. It seems that 
POEM is the key criterion for Competent Authorities to 
determine treaty residence and thereby entitlement to 
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the relevant Tax Treaty. MLI or its Explanatory Statement 
does not provide any guidance on how to determine 
treaty residence and how to determine POEM or 
which aspect to consider for ‘any other relevant 
factor’. It seems that the domestic guidance on 
determination of POEM may not be relevant for 
determination of treaty residence as the purpose of 
section 6(3) is to make a foreign company a resident 
in India and thereby enabling dual residency, whereas 
the purpose of Article 4(1) of the MLI is to resolve the 
conflict of dual residency.

With high discretion in the hands of the Competent 
Authority, there is no obligation on the Competent 
Authority to reach a mutually acceptable agreement. 
Further, the DRE may not have any say in the matter and 
may not have any right to appeal or arbitrate a negative 
decision on treaty residence.

Lastly, the CBDT has in Rule 44G of the Income-tax 
Rules, 1962 provided for the manner in which an Indian 
resident can apply to the Competent Authority in India for 
initiation of MAP. It also provides for a suggestive timeline 
(not mandatory) of 24 months for arriving at a mutually 
agreeable resolution of the tax dispute. However, a 
foreign entity is not allowed to apply to the Competent 
Authority in India.

4.2 Paragraph 2 of Article 4 of MLI states the following:
Paragraph 1 shall apply in place of or in the absence 
of provisions of a Covered Tax Agreement that 
provide rules for determining whether a person other 
than an individual shall be treated as a resident of 
one of the Contracting Jurisdictions in cases in which 
that person would otherwise be treated as a resident 
of more than one Contracting Jurisdiction. Paragraph 
1 shall not apply, however, to provisions of a Covered 
Tax Agreement specifically addressing the residence 
of companies participating in dual-listed company 
arrangements.

The key phrases for discussion are given below:
 ‘in place of or in the absence of.’
 ‘companies participating in dual-listed company 
arrangements.’

This Paragraph is the compatibility clause that describes 
the interaction between Article 4(1) of the MLI and the 
existing Article 4(3) of the relevant Tax Treaty (also known 
as the Covered Tax Agreement). The effect of ‘in place of 
or in the absence of’ is as provided below:

4.3 Paragraph 3 to Article 4 of MLI states the following:
A party may reserve the right:
a) for the entirety of this Article not to apply to its Covered 
Tax Agreements;
b) for the entirety of this Article not to apply to its Covered 
Tax Agreements that already address cases where a 
person other than an individual is a resident of more than 
one Contracting Jurisdiction by requiring the competent 
authorities of the Contracting Jurisdictions to endeavour 
to reach mutual agreement on a single Contracting 
Jurisdiction of residence;
c) for the entirety of this Article not to apply to its Covered Tax 
Agreements that already address cases where a person 
other than an individual is a resident of more than one 
Contracting Jurisdiction by denying treaty benefits without 
requiring the competent authorities of the Contracting 
Jurisdictions to endeavour to reach mutual agreement on 
a single Contracting Jurisdiction of residence;
d) for the entirety of this Article not to apply to its Covered 
Tax Agreements that already address cases where a 
person other than an individual is a resident of more than 
one Contracting Jurisdiction by requiring the competent 
authorities of the Contracting Jurisdictions to endeavour 
to reach mutual agreement on a single Contracting 
Jurisdiction of residence, and that set out the treatment 
of that person under the Covered Tax Agreement where 
such an agreement cannot be reached;
e) to replace the last sentence of paragraph 1 with 
the following text for the purposes of its Covered Tax 
Agreements: ‘In the absence of such agreement, such 
person shall not be entitled to any relief or exemption from 

The MLI 
provision applies 

‘in place of or in the 
absence of’ 

an existing provision

Where both 
Contracting 

Jurisdictions have 
notified the same 
existing provision

The existing 
provisions are 
replaced by 

the MLI provision

The MLI 
provision applies 

and supersedes the 
existing provisions 

to the extent of 
incompatibility

The MLI provision 
applies and 

supersedes the 
existing provisions 

to the extent of 
incompatibility (i.e., 
the MLI provision is 

added)

In the case of a 
notification 
mismatch

Where neither 
Contracting 

Jurisdiction has 
notified an existing 

provision
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tax provided by the Covered Tax Agreement’;
f) for the entirety of this Article not to apply to its Covered 
Tax Agreements with parties that have made the 
reservation described in sub-paragraph e).

This Paragraph relates to the reservation which can be 
entirely, partially or in a modified format. The signatories 
are free to express their reservation and restrict the extent 
of the application of Article 4 of MLI. It may opt out of 
Article 4 of MLI in the manner stated above and continue 
with the existing provisions of the Tax Treaty, without 
giving effect of MLI.

For example, in the India-Austria Tax Treaty, Austria has 
reserved the right for the entirety of Article 4 of MLI not to 
apply to its Covered Tax Treaty. India has notified India-
Austria Tax Treaty and has not provided any reservation. 
Accordingly, Article 4 would not apply.

Likewise, in the India-Australia Tax Treaty, Australia has 
reserved the right to deny treaty benefits in absence of 
mutual agreement in accordance with Article 4(3)(e) of 
MLI above. Both India and Australia have notified the 
relevant article in the India-Australia Tax Treaty. India has 
not provided any reservation [including reservation as 
per Article 4(3)(f)]. Accordingly, Article 4(1) of MLI shall 
replace the existing Article 4(3) of the India-Australia Tax 
Treaty, with the last sentence of Article 4(1) of MLI to be 
modified by Article 4(3)(e) of the MLI.

The signatory party to the MLI that has not made 
a reservation of this article is required to notify the 
Depository of its Covered Tax Treaty purported to be 
covered or already covered in its existing treaty. The 
procedure is discussed in Article 4(4) of the MLI discussed 
below.

4.4 Paragraph 4 to Article 4 of MLI states the following:
Each party that has not made a reservation described 
in sub-paragraph a) of paragraph 3 shall notify the 
Depository of whether each of its Covered Tax Agreements 
contains a provision described in Paragraph 2 that is not 
subject to a reservation under sub-paragraphs b) through 
d) of Paragraph 3, and if so, the article and paragraph 
number of each such provision. Where all Contracting 
Jurisdictions have made such a notification with respect 
to a provision of a Covered Tax Agreement, that provision 
shall be replaced by the provisions of Paragraph 1. In 
other cases, Paragraph 1 shall supersede the provisions 
of the Covered Tax Agreement only to the extent that 
those provisions are incompatible with Paragraph 1.

This Paragraph complements the application of Article 
4(2) of MLI. Refer to the diagram illustrated in Paragraph 
2 above, wherein each party has to notify the Depository 
of whether each of its Covered Tax Agreements contains 
an existing provision that is not subject to a reservation 
under Paragraph 3(b) through (d). Such a provision would 
be replaced by the provisions of Article 4(1) of MLI where 
all parties to the Covered Tax Agreement have made 
such a notification. In all other cases, 4(1) of MLI would 
supersede the existing provisions of the Covered Tax 
Agreement only to the extent that those provisions are 
incompatible with Article 4(1) of MLI.

Paragraph 52 of the Explanatory Statement to MLI 
provides that ‘Where a single provision of a Covered Tax 
Agreement provides for a tie-breaker rule applicable to both 
individuals and persons other than individuals, Paragraph 
1 would apply in place of that provision only to the extent 
that it relates to a person other than an individual.’

5. EXCEPTION
Paragraph 2 of Article 4 of MLI provides an exception to 
this Article, i.e., ‘Paragraph 1 shall not apply, however, 
to provisions of a Covered Tax Agreement specifically 
addressing the residence of companies participating in 
dual-listed company arrangements.’

The above clause has a restricted effect from the Indian 
perspective as it refers to the existing treaty clause 
addressing the residence of companies participating 
in dual-listed company arrangements, e.g., the UK-
Netherlands Tax Treaty. In the dual-listed company 
arrangement, like merger, two listed companies operating 
in two different countries enter into an alliance in which 
these companies are allowed to retain their separate 
legal identities and continue to be listed and traded on the 
stock exchanges of the two countries. It is a process that 
allows a company to be listed on the stock exchanges of 
two different countries. In a typical merger or acquisition, 
the merging companies become a single legal entity, with 
one business buying the other. However, ‘a dual-listed 
company arrangement’ is a corporate structure in which 
two corporations function as a single operating business 
through a legal equalisation agreement but retain 
separate legal identities and stock exchange listings2. 
The arrangement reflects a commonality of management, 
operations, shareholders’ rights, purpose and mission 
through an agreement or a series of agreements between 

2 http://www.legalservicesindia.com/article/1580/Dual-Listing-of-Companies.html 
and Explanatory Statement in respect of Article 4(2) of MLI
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two parent companies, operating as one business.

6. WAY FORWARD
MLI is seeking to replace / supersede the existing 
framework of the Tax Treaty. While MAP was a well-
known measure present in the Tax Treaty to resolve tax 
conflicts, Article 4 of MLI purports to use this measure 
for determining the Treaty Entitlement, more particularly 
the issue on treaty residence. Until the coming into force 
of Article 4(1) of MLI, the treaty entitlement was never 
doubted in the existing Article 4 of the relevant Tax Treaty 
[except in rare cases like in article 4(3) of the Indo-USA 
DTAA]. However, post-amendment through MLI, the DRE 
would be entitled to Tax Treaty only on conclusion of MAP, 
the outcome of which is uncertain. The MAP pursuant to 
Article 4(3) of MLI should not be confused with the MAP 
pursuant to Article 25 of the OECD Model Tax Convention.

For example, Article 27 of the India-UK Tax Treaty provides 
that ‘Where a resident of a Contracting State considers 
that the actions of one or both of the Contracting States 
result or will result for him in taxation not in accordance with 
this Convention, he may, notwithstanding the remedies 
provided by the national laws of those States, present his 
case to the competent authority of the Contracting State 
of which he is a resident.’

Whereas Paragraph 58 of the Explanatory Statement 
to MLI states that where Article 4(1) of MLI denies the 
benefits of the Covered Tax Agreement, in the absence 
of the concluded MAP for treaty residence, such denial 
cannot be viewed as ‘taxation that is not in accordance’ 
with the provisions of the Covered Tax Agreement.

Accordingly, Article 27 of the India-UK Tax Treaty would 
not apply for two reasons: (a) by referring to ‘resident 
of a contracting state’, it is referring to treaty residence 
and not domestic residence. Since treaty residence is 
not yet determined, the said clause is not applicable; (b) 
by referring to taxation that is ‘not in accordance with 
this Convention’, the said clause is not applicable when 
Paragraph 58 of the Explanatory Statement is read along 
with this clause.

Furthermore, MAP concluded under one Tax Treaty (e.g. 
UK-India Tax Treaty) would not have any precedence when 
contemplating another Tax Treaty (e.g. Netherlands-India 
Tax Treaty) and would be time-consuming and exhaustive 
for the DRE, especially when the MAP discussion fails 
under one Tax Treaty and it might be late for the DRE to 
initiate MAP for past years under another Tax Treaty.

Secondly, there is no obligation on the competent 
authorities to actually reach an agreement. The wording 
used in Article 4(1) of MLI is ‘shall endeavour’ to agree 
in MAP, pending which the taxpayer’s treaty entitlement 
is at stake. The discretion afforded to the Competent 
Authorities under Article 4 of MLI is wider in scope than the 
domestic General Anti-Avoidance Rule. Possibly, it was 
intentional to curtail treaty abuse and provide powers in 
the hands of the contracting state. Further, if POEM is the 
key determinant for the Competent Authority, it should be 
based on a regulated guidance, not at the free discretion 
of the respective Competent Authorities who may give 
different relevance to a particular factor. Howsoever it 
may be, the lifting of corporate veil under a cross-border 
scenario should be avoided in genuine cases and should 
be used only as a tool to prevent tax abuse or tax evasion. 
The form and governance of DRE should be respected to 
the extent it is appropriate and reasonable.

Thirdly, the DRE would not be entitled to the Tax Treaty, in 
the absence of mutual agreement, even if MAP discussion 
is ongoing, where the last sentence of Article 4(1) of MLI is 
replaced by the specific sentence in Article 4(3)(e) of MLI, 
or where the DRE would not be entitled to the Tax Treaty 
except to the extent the Competent Authorities grant some 
relief to it [assuming Article 4(3)(e) is not applicable]. In the 
absence of guidelines, the questions that may arise are: 
That once the MAP is concluded, whether the outcome 
shall apply to the DRE retrospectively or prospectively? 
Whether the person who is responsible for payment (payer) 
to DRE is obliged to withhold taxes without considering the 
benefit from Tax Treaty, considering that it may not be privy 
to the MAP or tax conflict? Whether the right to deny treaty 
entitlement is for the DRE and not for the payer who is 
obliged to withhold taxes at the applicable Tax Treaty rate 
or the Act rate, whichever is more beneficial? As a way 
forward, in order to reduce the hardship, the Competent 
Authorities should suspend or defer the collection of taxes 
while MAP discussions are ongoing and provide rules for 
the taxpayer to comply with withholding tax issues in these 
scenarios.

Lastly, the DRE should have a right to contest the 
conclusions drawn under the MAP in an international 
court or in its resident Contracting Jurisdiction, or under 
a multilateral arbitration. At present, MLI assumes that 
the MAP would be concluded in the right manner with 
right determinants, giving full discretionary power to the 
Competent Authorities to decide which determinants 

Continued on Page 33   
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PERSONAL BRANDING FOR CAs

It is always thought that being the best wins at anything. 
That might be true for sports but not for life and our 
profession. When it comes to sports, there is only one 
place to be – at the top. And to ace the game, you have 
to be the best. But when it comes to career progression 
and self-development, it’s different. Instead of being 
the best, you must strive for competency, credibility, 
differentiation in a unique and specialised niche.

In their book The Blue Ocean Strategy, authors W. 
Chan Kim and Renée Mauborgne write that ‘Blue ocean 
strategy challenges companies to break out of the red 
ocean of bloody competition by creating uncontested 
market space that makes the competition irrelevant 
instead of dividing up existing – and often shrinking – 
demand and benchmarking competitors. Blue ocean 
strategy is about growing demand and breaking away 
from the competition.’

The authors may be talking about businesses, although 
this thought if applied on a personal level makes one 
think, ‘But how do I break away from the competition?’ 
The answer is, Be different. Don’t just ask yourself, 
‘What am I better at?’ Ask also, ‘How am I different?’

Anyone who tries can be different in their area of work 
by developing themselves, not just professionally but by 
getting better at one or more of the following skills:
 Writing – We’re all writers.
 Public speaking – Getting over the mental block most 
of us face. It helps you be a better leader.
 Selling – Develop a personal brand. We all have 
something to sell – our products, services, our ideas or 
even ourselves. To be able to create the right influence 
and impact gives an edge. Persuasion and negotiation 
skills matter.

What is branding? Simply put, your brand is your promise 
to your customer. It tells him what he can expect from your 
products and services, and it differentiates your offering 
from that of your competitors. Your brand is derived from 
who you are, who you want to be and who people perceive 
you to be. Similarly, personal branding is the practice of 
marketing people and their careers as brands. It is an on-

going process of developing and maintaining a reputation 
and impression of an individual, group, or organisation. 
Your personal brand is how you promote yourself. It is the 
unique combination of skills, experience and personality 
that you want your followers to see. It is the telling of your 
story and the impression people gain from your online 
reputation.

PRINCIPLES FOR PERSONAL BRANDING
1. Credibility: The foundation for building credibility is 
trust. To boost credibility, you need to be honest. Keeping 
your communication open and honest not only sets an 
example for your co-workers but also shows others that 
they can trust you.
2. Competence: Building and polishing your core 
competence is imperative to establish yourself.
3. Values: Values help you establish a sense of purpose 
and direction for your personal brand. They act as 
guideposts that assist you in evaluating choices in your 
life. Values change as you change; they reflect what’s 
important to you at any given moment.

Strategy to build your brand through a five-step 
process
1. Brand clarity and strategy. To genuinely make a 
difference by being helpful, useful and relevant at all 
times with trust.
2. A website that wows. Updated at all times and within 
the guidelines of what the Institute regulations permit.
3. Authentic social media engagement that attracts, 
engages and compels people to do business with visibility 
and trust by sharing insightful views, dishing out wisdom 
or perspectives to benefit one and all.
4. Captivating and engaging content that converts, a 
communication plan that is purposeful and creative based 
on unique strengths. Communicate not to sell but to serve. 
Communicate not to advertise but to create meaningful 
conversations that enrich and enlighten.
5. Marketing to serve people with honesty, encouragement, 
generosity, compassion, kindness and respect, influence 
with integrity and transparency.

A Chartered Accountant is bound by his Code of Conduct 
& Ethics and cannot advertise or solicit for work. Hence, 

ABHIJIT SANZGIRI
Chartered Accountant
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A brand is a simple but complex perception in the minds 
of the beholder. Brands are built not by accident but by 
design. A great positioning statement is an opener for any 
conversation about your business. Know who you are, 
what you do, what is different about what you do and for 
whom you do it and how you are a good fit. It is not the 
client’s job to remember you. It is your job that they do not 
forget you. You have many options but select the one that 
works best for you. This is similar to a client having many 
options but he selects you.

* Don’t create a design without strategy – Strategise
* Don’t try to do everything on your own – Outsource
* Don’t wait for the perfect moment – Speed and agility 
matters with flexibility.

Have a tagline or a brand manifesto formula in three 
words you want to be spoken for you
* What action are you doing? Verb
* Which audience are you serving? Noun
* What are you bringing to the table, uniquely, differentiated, 
unlike anybody else? Noun - Verb (competition has failed 
to address).

Some questions you should introspect before you 
start building your brand
* The key messaging, positioning, unique promise or 
value offered by my competition;
* The gaps seen or the category that can be created or 
value added that is unique;
* Carving a niche, building, strengthening and dominating 
it to be out of bounds of competition;
* Top three mistakes / weaknesses of competition that 
can be leveraged to create exceptional value to be at a 
different level;
* Perspectives offered that are unique and radically 
distinct from other industry leaders; 
* Key distinguishing factors in personal brand management 
at a global level.

Social media as a medium for personal branding
Amidst the global lockdowns as a result of the pandemic, 
we have found a lot more time on our hands. Many of us 
have actively started building an online presence. It may 
be the best time to do it – while the global economy is taking 
a massive hit which will have long-reaching implications, 
digital platforms are seeing higher engagement rates than 
ever, with more and more people looking for information 
and entertainment online and focusing their attention on 
social platforms and other apps. This could provide an 
opportunity to get your thoughts out there and to build 

personal branding for a CA has to be done within the 
framework of this Code. Some guidelines prescribed by 
the Institute:

1. Website
Ensure that the website is on pull mode and not push 
mode. The details in the website should be so designed 
that they do not amount to soliciting clients or professional 
work. Be aware of the information that can be displayed 
on your website.

2. Publications
It is not permissible for a member to mention in a book 
or an article published by him, or a presentation made 
by him, any professional attainment(s) whether of the 
member or the firm of chartered accountants with which he 
is associated. However, he may indicate in a book, article 
or presentation the designation ‘Chartered Accountant’ as 
well as the name of the firm.

3. Public interviews
While giving interviews or otherwise furnishing details 
about themselves or their firms in public interviews or to 
the press or at any forum, the members should ensure 
that it should not result in publicity. Due care should be 
taken to ensure that such interviews or details about 
the members or their firms are not given in a manner 
highlighting their professional attainments.

4. Issue of greeting cards / invites
Issue of greeting cards or personal invitations by 
members indicating their professional designation, status 
and qualifications, etc., is not allowed. However, the 
designation ‘Chartered Accountant’ as well as the name 
of the firm may be used in greeting cards, invitations 
for marriages and religious ceremonies, etc., provided 
they are sent only to clients, relatives and friends of the 
members concerned.

5. Educational videos
While videos of an educational nature may be uploaded 
on the internet by members, no reference should be made 
to the chartered accountants’ firm wherein the member is 
a partner / proprietor. Further, it should not contain any 
contact details or website address.

6. Use of logo / monogram
The use of logo / monogram of any kind / form / style / 
design / colour, etc., whatsoever by a CA is prohibited. 
Members may use the common logo created for the CA 
profession.
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your profile with a captive audience.

Using LinkedIn effectively
LinkedIn is the older, more responsible sibling of 
Facebook. The benefits of LinkedIn are endless. With a 
few clicks, you can find your dream job or your dream 
client. LinkedIn not only makes it easier for you to find 
people but also for others to discover you.

A few tips to get you started
 Be active on social media.
 Tap into your network. Networking is the key.
 Write a simple but engaging LinkedIn summary or 
headline – the short, one-line description which readers 
will first see along with your name.
 Keep your profile updated with skillsets possessed, 
experience, recommendations, etc.
 Post original content.
 Network not to sell and market blatantly but develop 
connects for creating mutual win-wins and helping 
each other grow and develop as better human beings. 
The business conducted as a result of the trust and the 
bonding developed is purely incidental.

A BLUEPRINT TO BUILD A PERSONAL 
BRAND
1. Serious soul-searching, introspection and brainstorming 
to find purpose, vision, to get clarity on What am I doing, 
why am I doing it and for whom?
2. Understanding the competitive landscape to grab 
opportunities in the external eco-system at play.
3. Thinking like a thought leader to focus outside in, to 
enrich and add value with personal mastery which no one 
else is doing.
4. Create your Brand Universe (Strategy) – Thought 
Leadership Capital – Repurposing and targeting your 
message to your audience. The new way of thinking is to 
claim and dominate your niche. Personify your topic so 
that no one dares to try it.

5. Define and own your Brand Intellectual Property as 
there is no dearth of copycats or thieves. Ring-fence 
and protect your idea by all means. You are the brand 
ambassador of your IP.
6. Define your target audience and what value you give 
them.
7. Building your network blueprint around those to 
whom you can add value. It doesn’t matter whom you 
know but what matters is who knows you and your 
personal brand. Expand your visibility across three 
degrees of network.
8. Design a content strategy. Your brand is as good as 
your content. Context is relevant for your content; know 
where your audience stays or is visible; have a signature 
style of expression.
9. Launch your brand – strategise the timing of making 
your completed profile public and then creating a 
complimentary engagement strategy to keep the brand 
vibrant and relevant.
10. Build your speaker brand. Craft a ‘rockstar’ speech 
with signature topics. Position and craft stellar speeches 
by presenting them brilliantly. Be awesome, full of energy 
and enthusiasm, don’t be boring.
11. Build your author brand. Write a book on your niche 
that showcases your knowledge and is useful to your 
target audience and helps effectively in solving their pain-
points. Don’t just be visible but also relevant.
12. Build a tribe of like-minded professionals who can 
give quality feedback to fast-track your speed and 
development whilst earning their trust and love.

Branding takes time. Start now. Massive learnings 
happen on the way. Integrity, Transparency, Authenticity, 
Originality, Competency and Credibility matter. Be 
consistent to leave a legacy that far outlives your physical 
life. Stay Branded – Stay Blessed – and Serve the World.

Credit share: My Branding Guru – Tanvi Bhatt / My CA 
colleague – Cynora Lemos. 

would be key to determine treaty residence, as against the 
guidance given in the OECD Commentary for, say, POEM, 
wherein it has discussed various determinants with 
examples. As a way forward, the Contracting Jurisdictions 
that participated in MAP should permit DRE a legal remedy 
to contest MAP in its domestic forum and, if successful, 

to allow the court decision to become an addendum to 
the concluded MAP. Further, if the MAP is not concluded, 
the DRE is not entitled to the Tax Treaty. DRE should not 
suffer from permanent fracture for the rigidness of the 
Competent Authorities. DRE should be provided with legal 
remedy to resolve the impending dispute. 

  DUAL RESIDENT ENTITIES – ARTICLE 4 OF MLI Continued from Page 29



34 BOMBAY CHARTERED ACCOUNTANT JOURNAL  MAY 2021

166 (2021) 53-A  BCAJ 

CHANGES IN PARTNERSHIP TAXATION IN CASE OF 
CAPITAL GAIN BY FINANCE ACT, 2021

K.K. CHYTHANYA 
Advocate

A. INTRODUCTION
In the case of partnership, there may be transfer of capital 
asset by a partner to a firm or vice versa. Section 45(3) 
deals with transfer of a capital asset by a partner to a firm; 
before its substitution by the Finance Act, 2021, section 
45(4) dealt with transfer by way of distribution of a capital 
asset by a firm to a partner on dissolution or otherwise. 
These provisions were inserted with effect from 1st April, 
1988 to provide for full value of consideration in respect 
of the aforesaid transfer of capital assets between firm 
and partner.

While the aforesaid sections apply to even AOPs and 
BOIs, for the purpose of this article reference is made 
only to firm and partners.

When a partner’s account is settled on retirement or 
dissolution, he may be given one or more of the following;

(a) Cash, (b) Capital asset, (c) Stocks.

The aforesaid provisions dealt with transfer of capital 
asset in the limited circumstances provided thereunder.
These sections generated a lot of controversies and have 
given rise to a number of court rulings. A prominent issue 
is, when a partner upon retirement or dissolution takes 
home more cash than his capital account balance at the 
time of retirement, whether he or the firm is liable to pay 
any tax. The courts are almost unanimous in holding that 
mere payment of cash would not give rise to any taxable 
capital gains either in the hands of the firm or in the hands 
of the partner. It has been held that what he gets is in 
settlement of his account and nothing more.

B. FINANCE ACT, 2021
The changes proposed in the Finance Bill, 2021 by 
way of substitution of section 45(4) and insertion of 
section 45(4A) were not carried through. The Finance 
Act, 2021 discarded the proposed changes but seeks 
to change the scheme of taxation of capital gain in the 
following manner:

(a) Existing section 45(3) is retained,

(b) Existing section 45(4) is replaced by a new sub-section,
(c) New section 9B is introduced,
(d) New clause (iii) is added to section 48.

The new scheme, through the combination of sections 
45(4) and 9B, provides for taxation in the hands 
of the firm in the case of receipt of capital asset or stock-
in-trade or cash (or a combination of two or more of them) 
by the partner on reconstitution or dissolution of the firm. 
Section 48(iii) seeks to mitigate the impact of double 
taxation.

Sections 9B and 45(4) apply to receipts by partner from 
the firm on or after 1st April, 2020 in connection with 
dissolution / reconstitution. A question arises as to whether 
these sections apply to such receipts in connection with 
dissolution / reconstitution which took place prior to 
1st April, 2020. The literal interpretation suggests 
that the date of receipt being critical, the date of 
dissolution / reconstitution is immaterial as long as the  
receipt is in connection with dissolution / reconstitution. 
One possible counter to this interpretation is that the 
erstwhile section 45(4) dealt with distribution of capital 
asset on dissolution or otherwise of the firm and it held 
the field till 31st March, 2020. Section 9B deals with 
receipt in connection with reconstitution or dissolution, 
while substituted section 45(4) deals with receipt in 
connection with reconstitution. One could notice some 
overlap between erstwhile section 45(4) and section 
9B insofar as receipt of capital asset on dissolution is 
concerned.

On the basis of this reasoning, it is not unreasonable 
to expect that new provisions should be considered as 
applicable only when both the dissolution / reconstitution 
and receipt have taken place on or after 1st April, 2021. 
One more reason for this interpretation could be that 
once dissolution / reconstitution has taken place prior 
to 1st April, 2021, respective rights arising from such 
dissolution / reconstitution crystallised on the date of such 
dissolution / reconstitution. Any receipt thereafter is only 
in relation to such rights which crystallised before the 
effective date of the new provisions.
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C. SECTION 9B
The Finance Bill, 2021 did not propose section 9B. It 
rather proposed a substitution of existing section 45(4) 
and insertion of new section 45(4A). However, while 
enacting the Finance Act, 2021, section 9B is introduced.

Explanation (ii) to section 9B defines ‘specified entity’ as a 
firm or other association of persons or body of individuals 
(not being a company or a co-operative society). 
Explanation (iii) defines ‘specified person’ as a person 
who is a partner of a firm or member of other association 
of persons or body of individuals (not being a company 
or a co-operative society) in any previous year. For the 
sake of convenience, in this article, specified entity is 
referred to as a firm and specified person is referred to 
as a partner.

Section 9B(1) provides that where a partner receives, 
during the previous year, any capital asset or stock-in-
trade or both from a firm in connection with the dissolution 
or reconstitution of such firm, the firm shall be deemed 
to have transferred such capital asset or stock-in-trade, 
or both, as the case may be, to the partner in the year 
in which such capital asset or stock-in-trade or both are 
received by the partner.

Section 9B(2) provides that any profits and gains arising 
from such deemed transfer of capital asset or stock-in-
trade, or both, as the case may be, by the firm shall be 
deemed to be the income of such firm of the previous year 
in which such capital asset or stock-in-trade or both were 
received by the partner. Such income shall be chargeable 
to income-tax as income of such firm under the head 
‘Profits and gains of business or profession’ or under the 
head ‘Capital gains’ in accordance with the provisions of 
this Act.

As per section 9B(3), fair market value of the capital 
asset or stock-in-trade, or both, on the date of its receipt 
by the partner shall be deemed to be the full value of the 
consideration received or accruing as a result of such 
deemed transfer of the capital asset or stock-in-trade, or 
both, by the firm.

As per Explanation (i), reconstitution of the firm means, 
where
(a) one or more of its partners of firm ceases to be 
partners; or
(b) one or more new partners are admitted in such firm in 
such circumstances that one or more of the persons who 
were partners of the firm, before the change, continue as 

partner or partners after the change; or
(c) all the partners, as the case may be, of such firm 
continue with a change in their respective share or in the 
shares of some of them.

D. SALIENT FEATURES OF SECTION 9B
The purpose of placing section 9B outside the heads of 
income appears to be to avoid replication of charging and 
computation provisions under both heads of income, i.e., 
profits and gains from business or profession, and capital 
gains.

Section 9B would apply when a partner receives during 
the previous year any capital asset / stock-in-trade or both 
from a firm in connection with dissolution or reconstitution 
of firm.

Upon such receipt, the firm shall be deemed to have 
transferred such capital asset / stock-in-trade or both to 
the partner in the year of receipt of the same by the partner.

The business profits or capital gains arising from 
aforesaid deemed transfer shall be chargeable under the 
respective heads of income. Fair market value (FMV) of 
capital asset / stock-in-trade or both on the date of receipt 
shall be deemed to be the full value consideration (FVC) 
for determination of the business profits / capital gain.

Reconstitution would include the case of admission / 
retirement / change in profit-sharing ratio.

E. CERTAIN ISSUES ASSOCIATED WITH 
SECTION 9B
Section 9B(2) deems the profits and gains on deemed 
transfer of capital asset or stock-in-trade as the income 
of the firm in the year of receipt of asset by the partner. 
If receipts by one or more partners spread over to more 
than one year, the taxability thereof on the firm follows 
suit.

In the case of dissolved firm, it is interesting to note how 
the above fiction works when the partners receive the 
assets in the years subsequent to the year of dissolution. 
While there is a fiction to deem such receipt as a transfer 
by firm, there is no fiction to deem that the firm is not 
dissolved. In such a situation, whether the machinery 
provision of section 189(1) which permits the A.O. to 
proceed to assess the firm as if it is not dissolved, applies 
or not is a debatable issue.

The fair market value of the allotted asset shall be deemed 
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to be the full value of consideration. For this purpose, 
the balance in the capital account of the partner is not 
relevant.

Section 9B does not as such provide for prescription 
of the rules for determination of the FMV. Therefore, 
recourse has to be had to section 2(22B) which defines 
FMV. Special provisions like sections 43CA and 50C do 
not apply in a case covered by section 9B.

The business profit arising u/s 9B, though chargeable 
under the head ‘profits and gains from business or 
profession’, does not fall u/s 28. Therefore, section 29 
which provides that ‘the income referred to in section 
28 shall be computed in accordance with the provisions 
contained in sections 30 to 43D’ may not apply. This is for 
the reason that section 29 refers only to income referred 
to in section 28. Therefore, business profits may have to 
be computed on commercial principles, without recourse 
to the aforesaid provisions providing any allowance or 
disallowance.

Unlike in the case of section 29 which refers only to 
section 28, section 48 refers to the head ‘capital gains’. 
Therefore, capital gains arising from section 9B will have 
to be computed after considering section 48. Therefore, 
the cost of acquisition, cost of improvement, their 
indexation and incidental transfer expenditure will be 
available as deduction.

While section 45 is saved by sections 54 to 54GB, there 
is no such saving provision in section 9B. Therefore, 
whether a firm is eligible for exemption u/s 54EC, etc., in 
respect of capital gains arising u/s 9B is an open question. 
While on a stricter note such exemption is not available, 
on a liberal note one may contend that exemption should 
be available if related conditions are fulfilled. Proponents 
of a stricter interpretation may argue that exemption u/s 
54EC is inconceivable as there is no inflow in terms of 
actual consideration for satisfying the requirement of 
rollover. The proponents of a liberal interpretation may 
counter such contention by pointing out that deeming 
fiction requires logical extension and rollover sections 
do not require rupee-to-rupee mapping. If the liberal 
theory is accepted, the date of receipt being deemed to 
be the date of transfer, is relevant for reckoning the time 
limit irrespective of the date of change in constitution or 
dissolution.

F. SECTION 45(4)
Section 45(4) as it stood before substitution by Finance 

Act, 2021 read as follows:
‘(4) The profits or gains arising from the transfer of a 
capital asset by way of distribution of capital assets on 
the dissolution of a firm or other association of persons 
or body of individuals (not being a company or a co-
operative society) or otherwise, shall be chargeable to 
tax as the income of the firm, association or body, of the 
previous year in which the said transfer takes place and, 
for the purposes of section 48, the fair market value of the 
asset on the date of such transfer shall be deemed to be 
the full value of the consideration received or accruing as 
a result of the transfer.’

The substituted section 45(4) by the Finance Act, 2021 
reads as follows:
‘(4) Notwithstanding anything contained in sub-section 
(1), where a specified person receives during the 
previous year any money or capital asset or both from 
a specified entity in connection with the reconstitution 
of such specified entity, then any profits or gains arising 
from receipt of such money by the specified person shall 
be chargeable to income-tax as income of such specified 
entity under the head “capital gains” and shall be deemed 
to be the income of such specified entity of the previous 
year in which such money or capital asset or both were 
received by the specified person, and notwithstanding 
anything to the contrary contained in this Act, such profits 
or gains shall be determined in accordance with the 
following formula, namely:…’

The following table depicts some key differences between 
the two provisions:

Earlier section 45(4) Substituted section 45(4)

It would apply to transfer of 
capital asset by a partner on 
the dissolution of a firm

It would apply upon receipt of 
capital asset or money or both 
by a partner in connection with 
reconstitution of a firm

Profits and gains arising from 
transfer are chargeable to tax 
as the income of firm

Profits and gains arising from 
such receipt by partner are 
chargeable to tax as income of 
the firm

Chargeable to tax in the PY in 
which the transfer took place

Such profits and gains 
chargeable to tax as income is 
deemed to be the income of the 
firm in the PY in which money or 
capital asset or both is received 
by partner

Capital gains are computed 
u/s 48

Capital gains are computed as 
per the formula provided therein 
notwithstanding anything to the 
contrary contained in the Act
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Earlier section 45(4) Substituted section 45(4)

FMV of the asset on the date of 
transfer shall be deemed to be 
the FVC

Formula does not provide for any 
full value of consideration

However, aggregate of amount of 
money received and fair market 
value of capital asset received 
on the date of receipt constitutes 
consideration

Cost of acquisition, cost of 
improvement and incidental 
expenditure upon transfer are 
reduced from FVC

Amount of capital account 
balance of partner in the books of 
firm at the time of reconstitution 
is reduced from the above 
aggregate amount

Benefit of indexation is 
available

There is no element of cost 
of acquisition and cost of 
improvement, hence no 
indexation

G. SALIENT FEATURES OF SECTION 
45(4)
Section 45(4) would apply when a partner receives during 
the previous year any money or capital asset or both from 
a firm in connection with the reconstitution of a firm.

Any profits and gains arising from such receipt shall 
be chargeable in the hands of the firm under the head 
‘capital gains’.

Such capital gain shall be deemed to be chargeable to tax 
in the previous year of receipt of such money or capital or 
both by the partner.

Reconstitution is defined in the same manner as is 
defined u/s 9B.

H. COMPUTATION OF CAPITAL GAIN 
U/S 45(4)
Capital gain shall be computed u/s 45(4) as per the 
formula provided therein, i.e., A=B+C-D.

The capital gain is computed by considering the following 
components:
B = Amount of cash received by the partner,
C = Amount of FMV of capital asset received by the 
partner,
D = Amount of capital account balance of a partner in the 
books of the firm at the time of its reconstitution.

The difference between capital account balance on the 
date of receipt and aggregate of cash received and FMV 
of capital asset received constitutes capital gains in the 

hands of the firm.

I. CORRIGENDUM TO SECTION 45(4)
On 22nd March, 2021, the Finance Ministry sent a notice 
of amendments to the Lok Sabha, wherein section 45(4) 
as proposed in the Bill was substituted completely by a 
new section 45(4). The newly-proposed section 45(4) had 
the words ‘…any profits or gains arising from receipt of 
such money by the specified person…’

On 23rd March, 2021, the Lok Sabha approved the Bill 
as amended by notice of amendments dated 22nd March, 
2021. The Presidential Assent to the Bill was given on 
28th March, 2021. The Finance (No. 13) Act, of 2021 was 
notified on 28th March, 2021. The Notified Finance (No. 
13) Act, of 2021 carried Section 45(4) with the aforesaid 
words.

Two corrigenda were issued on 6th April, 2021 and 15th 
April, 2021. In the first corrigendum, for the words ‘…from 
receipt of such money by’, the words ‘…from such receipt 
by…’ were substituted. While it is not known as to the 
exact content of section 45(4) as approved by the Lok 
Sabha, on the basis of Notified Finance (No. 13) Act, of 
2021 it can be inferred that the Lok Sabha has approved 
the Bill which carried section 45(4) as stated in the notice 
of amendments dated 22nd March, 2021.

The aforesaid substitution is not just correcting a clerical 
error, but it has substantial implications. The originally 
introduced words would have confined the scope of 
section 45(4) only to receipt of money, whereas the 
substituted words would extend it not only to receipt of 
money but also to receipt of capital asset.

Unless an Amendment Act is enacted, substituted words 
by a corrigendum having the effect of amending a law 
passed by the Parliament may be open to challenge on 
the ground of overreach by the executive.

J. COMPARISON BETWEEN SECTION 
9B AND SECTION 45(4)
The following table compares above two provisions;

Section 9B Section 45(4)

It would apply upon receipt of 
capital asset or stock-in-trade 
or both by a partner from 
the firm on the dissolution or 
reconstitution of a firm

It would apply upon receipt of 
capital asset or cash or both 
by a partner from the firm in 
connection with reconstitution of 
the firm
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Section 9B Section 45(4)

Allotment of stock-in-trade is 
covered

Allotment of stock-in-trade is not 
covered

For the purpose of computation 
u/s 9B, FMV is deemed to be 
FVC and computation would 
be in accordance with Chapter 
IV-C or D, i.e., ‘Profits and 
gains of business or profession’ 
or ‘Capital gains’

Computation mechanism is given 
u/s 45(4) in the form of formula

The following table summarises the applicability of the 
above two sections:

Section 9B Section 45(4)

Reconstitution Yes Yes

Dissolution Yes No

Cash to partner No Yes

Capital asset to partner Yes Yes

Stock-in-trade to partner Yes No

K. DOUBLE TAXATION AND ITS 
MITIGATION
As may be seen from a close reading of sections 9B and 
45(4), in the event of receipt of capital asset by a partner 
from a firm in connection with its reconstitution, the firm 
is liable to tax under both section 9B and section 45(4).

Explanation 2 to section 45(4) clarifies that when a capital 
asset is received by a partner from a firm in connection 
with the reconstitution of such firm, the provisions of 
section 45(4) shall operate in addition to the provisions 
of section 9B and the taxation under the said provisions 
thereof shall be worked out independently.

Therefore, it is a clear case where double taxation is 
explicitly intended or provided for. Where Parliament in its 
wisdom chooses to explicitly provide for double taxation, 
it has a plenary power to do so.

In this regard, reliance is placed on the following decisions:
 Jain Bros vs. Union of India [1970] 77 ITR 107 (SC);
 Laxmipat Singhania vs. CIT [1969] 72 ITR 291 (SC);
 CIT vs. Manilal Dhanji [1962] 44 ITR 876 (SC);
 Escorts Limited vs. UOI [1993] 199 ITR 43 (SC); and
 Mahaveer Kumar Jain vs. CIT [2018] 404 ITR 738  

(SC).

Thus, while double taxation cannot be inferred or implied, 

the same can be explicitly provided for.

Thus, it is a clear case of Parliament wanting to apply both 
sections in case of receipt of capital asset by a partner in 
connection with the reconstitution of a firm.

Section 48 is also amended by Finance Act, 2021 where 
Clause (iii) is inserted which reads as follows:
‘(iii) in case of value of any money or capital asset received 
by a specified person from a specified entity referred to 
in sub-section (4) of section 45, the amount chargeable 
to income-tax as income of such specified entity under 
that sub-section which is attributable to the capital asset 
being transferred by the specified entity, calculated in the 
prescribed manner:’

Section 48(iii) provides that the amount chargeable to tax 
u/s 45(4) to the extent attributable to the capital asset being 
transferred by a firm shall be reduced from the FVC of a 
capital asset being transferred by a firm. Such reduction, 
however, needs to be calculated in the prescribed manner. 
The rules in this regard are awaited. These provisions are 
applicable for PY 2020-21 and the rules were not out as 
on 1st April, 2021. Therefore, such rules when notified 
will have to be made retrospective so as to be applicable 
to PY 2020-21. If the retrospective application of rules 
causes prejudice to the taxpayer, the same may be open 
to challenge in terms of section 295(4).

As noted earlier, section 45(4) applies when a partner 
receives capital asset or money or both from a firm in 
connection with its reconstitution. If a partner receives 
capital asset with or without money, capital gain 
attributable to such receipt of capital asset will not be 
available for relief u/s 48(iii). This is for the obvious reason 
that the subject capital asset having already been given 
to a partner, could not be subsequently transferred by the 
firm to any other person. Upon allotment to a partner, the 
capital asset concerned ceases to exist with the firm.

However, if a firm is liable to tax on transfer of money with 
or without capital asset to the partner in connection with 
reconstitution of a firm, the capital gain on such transfer of 
money chargeable u/s 45(4) would be available for relief 
u/s 48(iii). This relief is given on the premise that when 
cash is paid to the retiring partner on reconstitution, the 
same may be attributed wholly or partly to the revaluation 
of one or more capital assets which are retained by the 
firm. Subsequently, when a firm transfers such revalued 
capital asset, it would be liable to pay tax on capital gain. In 
such a case, capital gain may include the revalued portion 
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on which the firm would have discharged tax u/s 45(4). 
This will result in double taxation. In order to mitigate such 
double taxation, it is provided that capital gains already 
charged to tax u/s 45(4) to the extent attributable to the 
capital asset that is being transferred by a firm would be 
allowed as deduction u/s 48(iii).

It is interesting to note that section 48(iii) may also apply in 
a situation where both sections 9B and 45(4) are applied 
simultaneously in the same previous year.

As stated earlier, section 8 applies not only to capital gain 
chargeable u/s 45, but to any capital gains chargeable 
under the head ‘capital gain’. As section 9B provides 
for capital gains to be chargeable to tax under the head 
‘capital gain’, section 48 is applicable to the capital gain 
covered u/s 9B as well.

While computing the capital gain chargeable u/s 9B read 
with section 48, capital gain chargeable u/s 45(4) to 
the extent attributable to the capital asset dealt with by 
section 9B would be reduced from the FVC determined 
u/s 9B(3). Section 48 does not provide for determination 
of the FVC. It only provides for deductions from the same. 
Therefore, there is no disharmony between section 9B(3) 
and deduction u/s 48(iii).

L. CERTAIN OTHER ISSUES OF 
SECTION 45(4)
What is the meaning of receipt of money? Whether receipt 
of money includes constructive receipt by way of credit to 
account? A mere credit to the account of the partner cannot 
be equated with the receipt of money. Upon reconstitution, 
certain sum may be credited to a partner’s account which 
is allowed to remain in the firm. In such case, it cannot be 
said that he received money from the firm upon a mere 
credit. However, when the amount so credited is withdrawn 
by him, section 45(4) is attracted. The answer could be 
different if the ratio of Raghav Reddy in 44 ITR 760 SC is 
applied to such credit unless such ratio is distinguished on 
the basis of Toshiku in 125 ITR 525 SC.

Whether receipt of rural agricultural land covered: As 
rural agricultural land is not a capital asset, section 45(4) 
is not attracted.

Receipt by legal heirs of deceased partner: Section 
45(4) would apply to receipt by a partner from the firm. A 
receipt by the legal heir of the deceased partner cannot 
be regarded as receipt by the partner. Therefore, section 
45(4) is not applicable.

Would capital balance include balances in current 
account and loan of partners: While the balance in 
current account could be appropriately called as part of 
capital balance, the same may not be so in the case of 
loan by partners.

Is proportionate share of reserves to be considered 
as part of capital: Credit balance in the profit and loss 
account or balances in the reserves should be credited 
to partners’ accounts before dissolution / reconstitution. 
In any case, payment from such credit / reserves cannot 
be regarded as payment in connection with dissolution / 
reconstitution.

How to compute if there is negative capital balance: 
A negative balance in the capital account represents 
money due by the partner to the firm. If such balance is 
not made good by him on dissolution / reconstitution, it 
amounts to a waiver which may in turn amount to payment 
of cash in the light of the ratio in Mahindra and Mahindra 
404 ITR 1 SC.

M. WHEN GOODWILL IS TRANSFERRED
If goodwill, being a capital asset, is transferred to a 
partner, sections 45(4) and 9B as discussed earlier would 
apply. This is so irrespective of whether the goodwill is 
self-generated or acquired.

If goodwill is self-generated, in terms of section 55(2)(a) 
and section 55(1)(a) the cost of acquisition and cost of 
improvement shall be deemed to be nil.

If goodwill is purchased for a consideration, newly-
introduced proviso to section 55(2)(a) would apply. This 
proviso provides that the actual cost of goodwill shall be 
reduced by the depreciation allowed up to A.Y. 2020-21.

Provisions of section 50 along with the newly-introduced 
proviso to section 50(2) may not apply in view of the fact 
that sections 45(4) and 9B are special provisions.

Additionally, upon such transfer, if no consideration is 
received or is accrued, provisions of section 50 may not 
operate unless the fiction of section 9B(3) is read into 
section 50. In any case, section 45(4) does not have any 
such fiction.
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YOUTUBE – HOW TO USE IT AS A BRANDING TOOL

HOW YOUTUBE CAN BECOME YOUR 
DIGITAL BRAND
Since its launch in 2005, YouTube has emerged as a 
powerhouse of reach and search engine optimisation 
(SEO). With more than two billion users and 30 million 
visits a day, YouTube has moved branding from video over 
static content. Gone are the days when a Facebook post, 
a tweet or newsletters to clients would suffice. Today, 
YouTube is no longer regarded as an entertainment 
site but a portal for self-education and branding.

Let us take a simple example – Your client calls and asks 
for simple steps to file his GST return. You prepare a four-
page document spending a full day writing the same and 
share it with your client. The client now has to read the 
document and follow the steps in it and then visit the GST 
portal and try them out for himself to understand each 
step.

Alternatively, what can be far more valuable both to you 
and to the client is a screen recording the steps on the 
GST portal, making a video and sharing it with the client. 
You would have spent just ten minutes on it and the client 
would be more comfortable watching the video.

It is a well-known fact that visuals work better than 
text for both the consumer and the creator. Taking 
advantage of the visuals, professionals can build a brand 
for themselves that will have global reach. And if you are 
still not convinced that YouTube is ‘the next thing’ that 
you should choose for branding your firm, the following 
pointers may help convince you:

* YouTube is great in improving your SEO: The 
YouTube channel works as a second site and offers room 
for you to describe yourself. Additionally, you may also 
describe each video with tags to optimise search results 
and reach maximum people. Tagging videos for SEO 
purposes gives an advantage of being found in general.
* Global Audience: YouTube is analogous to Google or 
Bing where users visit to find useful tutorials, explanation 
videos, product reviews and so on.

* Posting on YouTube will help people find you on 
Google, which ultimately does the branding for you 
without you using any of the pull modes.
* Videos build a brand for you: Videos help humanise 
your brand. They bring it to life, taking your message from 
flat and static to dynamic and engaging. Videos help your 
brand build trust and authority in a unique way. If brands 
really want to connect with people, videos simply have to 
be a part of their digital marketing plans because videos 
capture our attention better than text and images.

Now that we have convinced you how important it is to 
have a YouTube channel for your brand, let us help you 
get started with some tips on launching your YouTube 
channel.

SETTING UP A BUSINESS YOUTUBE 
ACCOUNT
While almost all social media requires users to create an 
account to access their content, YouTube does not have 
any such requirement. A user can view its contents without 
having an account, but to upload your content you need 
an account. Membership is only required to view videos 
flagged as adult content. You can follow these steps to 
create your business YouTube account:

(i) Sign in to your company’s Google account.
(ii) Click on your Google account’s avatar (profile picture). 
You’ll find this in the top right corner. It’s a small circle 
containing your profile picture.
(iii) Click on ‘Your channel.’ It’s the top option in the first 
batch of icons.
(iv) Choose ‘Use a business or other name.’ You’ll need to 
select this option to get started with a business YouTube 
account. You can then enter your company’s name.
(v) Click ‘Create’ – and you have a business YouTube 
account!

In the top right-hand corner of the page, there are four 
buttons. The first one is an icon of a video camera that 
directs you to the page where you upload a video. The 
next icon is for YouTube apps. After that there is an icon 
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for notifications and messages; it notifies you of your 
account activity, such as a new like or comment. The one 
closest to the right-hand side, which is an icon of your 
profile picture, will direct you to your account information 
pulled from Google.

CUSTOMISING YOUR YOUTUBE PROFILE 
AND VERIFYING YOUR CHANNEL
Once you’ve signed up for YouTube, you’ll need to 
customise your profile with your business’s information. 
Every user is assigned a channel according to the 
username and you will be given a specific URL so that 
other people can find your channel through a direct link – 
but you will need to do more than the basics to stand out 
from the competition.

A. Customise your channel
1. Add channel art;
2. Fill in your business info;
3. Create a channel trailer: While optional, a channel 
trailer (a brief video that introduces viewers to the content 
they’ll find on your YouTube channel) is an excellent 
customisation option to increase YouTube viewer 
engagement. Once you add this trailer, it will appear on 
your account’s homepage when viewers visit, helping to 
reel them in and acquaint them with your brand.

B. Interacting with others on YouTube
There are several ways to interact with other YouTube 
users:
(a) Comments and replies to the comments,
(b) Likes: If the channel likes are public, it works as a 
playlist for the channel,
(c) Subscription: The best way to get users,
(d) Playlists: You can organise related content together 
using the site’s playlist feature. If you choose to publicise 
your playlists, they will appear on your channel’s page 
below your uploaded content.
(e) Sharing: The site’s social widget allows users to 
share videos on other social media networks such as 
Twitter, Facebook, Google Plus, Blogger, Reddit, Tumblr, 
Pinterest and LinkedIn.

C. Verifying your YouTube channel
How will you know if a channel is verified or not? There will 
be a small checkbox which indicates a verification badge 
next to the channel’s name. To apply for verification, your 
channel must have 100,000 subscribers.

D. YouTube Live
Just like Facebook Live, YouTube has its own live-

streaming feature. Broadcasts are usually oriented 
around news or sports but now many speakers have 
started taking their sessions on YouTube Live. And, many 
apps like Zoom allow internal integration where you can 
simply do a zoom meeting and live-stream it on YouTube.

STRATEGIES FOR BRANDING ON 
YOUTUBE
YouTube, like almost any other social media, is a lot 
about how many views you generate and how active is 
your audience. YouTube promotes channels and videos 
through its own unique Machine Learning Algorithm. There 
are no direct hacks available to achieve that but as always 
there is some smart work and a few tips which you can try 
to generate more views and create a successful channel.

Share videos on other social media platforms:
Link back to your videos whenever possible on your 
website and other social media networks. But don’t stop 
at direct video links. Link back to your channel so that 
your audience can see what it looks like and have the 
chance to subscribe.

Just uploading a video and sharing it on social media is 
not enough. You should have a proper video strategy on 
how you want to target your audience. For example, a 
video explaining GST3B around the due date will give you 
more views than on normal days.

Use relevant keywords in a video’s title, tags and 
description:
Experiment with different titles and descriptions. Selecting 
relevant keywords to increase hits is a common SEO 
strategy of marketers on any social networking site. It 
helps audiences find content that interests them. A quick 
exercise would be to watch one of your company’s videos 
from the beginning and to create a list of relevant words 
and phrases as you watch it.

Engage with similar content uploaded by other 
users:
Like and comment on videos uploaded by other users. 
Not only might those users stumble upon your videos and 
channel, but anyone else who sees that comment or like 
might do so as well. Do this with videos that have a similar 
topic, interest or theme as yours to attract new viewers.

Display content uploaded by other users:
In addition to liking and commenting on other users’ 
videos, you can highlight featured channels and your 
liked videos on your own account. In doing so, you show 
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that you’re active in your industry’s YouTube community 
and direct traffic – a much-needed internet commodity – 
to other YouTube users in your realm. Be sure to highlight 
videos that are relevant to your viewer base and not 
uploads from your direct competitors.

Curate playlist:
If any of your videos follow a consistent theme, organise 
them together. Perhaps you upload a video every Friday 
morning; you could compile all those videos into a ‘Friday 
series’ playlist. Your playlists will appear on your channel’s 
page, right below your uploaded videos.

Upload content regularly – MOST IMPORTANT:
Especially if you’ve developed a decent pool of 
subscribers, viewers will be counting on you to create, 
edit and upload new content. This adds relevance to your 
brand. This also applies to any other website where users 
can follow and engage with your content.

Use clickable links to reference other content:
At the end of videos, you’ll notice that many videos 
reference previous, relevant or even newer content with 
a clickable link inside the video. You can add these while 
editing your video in the site’s video manager. This feature 
can also link to any pages or sites your video covers.

Use YouTube stories:
YouTube recently created YouTube stories, which are 
similar to Snapchat or Instagram stories. A ‘story’ is a 
collection of short videos that can remain visible for a day 
or until they’re deleted. It gives good visibility.

PERSONAL (FIRM) BRANDING ON 
YOUTUBE
Creating a brand for yourself and your firm is what you 
should primarily look at when going to YouTube and not to 
get clients or monetise. In the craving for more reach and 
gaining clients (which at first shouldn’t be the intent), the 
essence of branding should not be lost. However, there 

are still ways in which you may have a personal brand on 
YouTube.

Stick to your niche:
At first, find people you want to create your brand within. 
Your content should definitely be curated accordingly. 
For example, if you wish to showcase yourself as a GST 
expert, it is very important to regularly post videos on that 
topic. Diverging topics for the sake of gaining followers 
will not help in any way. The audience should be relevant 
and engaging and not more.

Call to action:
The Code of Ethics doesn’t allow us to mention contact 
or personal details in the educational video. However, the 
video description section is something that you may use 
to let people know how to reach you in case they have any 
queries. You may also use your profile to have contact 
details and email id or links to your professional social 
media profiles. This will make it easier for the viewer to 
reach out to you.

Start and end page:
Having a really good start and end page is as important 
as the content of the video. This is your chance to brand 
for yourself. For the end page, you may consider giving 
references to other videos which makes it convenient for 
the viewers to know where they will find their answers.

CONCLUSION
If used with correct strategies and efforts (which we 
have tried and put together in this article), YouTube can 
do branding for you and your firm (without, of course, in 
any way violating the Code of Ethics). However, it is also 
important to note that we do not violate any of the clauses 
in the COE. [For example, as per Clause 2.14.1.6(iv) – 
Q, the educational video should not make any reference 
to the CA firm and should not contain contact details or 
website in the video. However, your channel page may 
have such details in the description.] 

The past was always there, lived inside of you, and it helped to 
make you who you were. But it had to be placed in perspective. 

The past could not dominate the future
 —  Barbara Taylor Bradford
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2021 (3) TMI 1012-ITAT Delhi
Virendra Kumar vs. ITO
ITA No.: 9901/Del/2019
A.Y.: 2011-12
Date of order: 24th March, 2021

Section 68 – Once the total turnover of the assessee 
is much more than the total cash deposit in the 
bank account, no addition is called for on account 
of unexplained cash deposit in said account

FACTS
The assessee is an individual who derives his income 
from wholesale business. The assessment for A.Y. 
2011-12 was reopened on the basis of information that 
he had deposited Rs. 12,07,200 in cash in his savings 
bank account with ICICI Bank Ltd. during the F.Y. 2010-
11. In response to the said notice u/s 148, the assessee 
furnished his return of income on 16th October, 2018 
declaring the total income at Rs. 1,57,440. In the course of 
reassessment proceedings, the A.O. asked the assessee 
to explain the source of deposit. He observed that cash 
from different places like Delhi, Jaipur and Narnaul 
was deposited in the account. In the absence of any 
satisfactory explanation, the A.O. held that the assessee 
has no valid and genuine explanation with regard to the 
cash deposit of Rs. 8,57,200 after giving benefit of Rs. 
3,50,000.

Aggrieved, the assessee preferred an appeal to the 
CIT(A) where it was contended that full details were given 
before the A.O., stating that most of the cash deposit was 
from sale receipts and an amount of Rs. 3,50,000 was 
taken from his brother. The complete break-up of the 
cash deposit in the account was filed before the A.O. and, 
therefore, the addition made by the A.O. was not justified. 
The CIT(A), after considering the remand report of the 
A.O. and the rejoinder of the assessee to the remand 
report, sustained an addition of Rs. 3,62,000 being cash 
deposit of Rs. 3,16,000 at Jaipur, Rs. 15,000 at Jamnagar 

and Rs. 36,000 at Delhi, holding the same to be not out 
of regular sale.

The aggrieved assessee then preferred an appeal to 
the Tribunal where it was contended that he has 
declared gross receipt of Rs. 19,25,140 and has offered 
income u/s 44AD by applying the net profit rate of 8.16%. 
Therefore, once the gross receipts are accepted and not 
disputed and such gross receipt is much more than the 
total deposits in the bank accounts, no addition is called 
for merely by stating that the deposits are not out of sale 
proceeds.

HELD
The Tribunal noted that:
(i) The A.O. accepted an amount of Rs. 3,50,000 received 
by the assessee as gift from his brother and made an 
addition of Rs. 8,57,200 on the ground that the assessee 
could not successfully discharge his onus by providing 
evidence in support of the cash deposits;
(ii) Of the addition of Rs. 8,57,200 made by the CIT(A), it 
has already given relief to the extent of Rs. 4,90,200 and 
the Revenue is not in appeal before the Tribunal;
(iii) The CIT(A) sustained the addition of Rs. 3,67,000 on 
the ground that the assessee could not substantiate with 
evidence of sales the cash deposits made at Jamnagar, 
Delhi and Jaipur;
(iv) The assessee did furnish explanations about the 
deposits made at Jamnagar and Jaipur.

The Tribunal held that once the total turnover of 
the assessee is much more than the total cash deposit 
in the bank account (in this case sales is 227% of the 
cash deposit), no addition is called for on account of 
unexplained cash deposit in the bank account. The 
explanation of the assessee appears to be reasonable. 
The Tribunal held that the CIT(A) is not justified in 
sustaining the addition of Rs. 3,67,000, it set aside the 
order of the CIT(A) and directed the A.O. to delete the 
addition.

PART A IREPORTED DECISIONS

TRIBUNAL  NEWS

JAGDISH PUNJABI I PRACHI PAREKH
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Advocate
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2021 (3) TMI 1008-ITAT Delhi
Shahi Exports Pvt. Ltd. vs. PCIT
ITA Nos.: 2170/Del/2017 & 2171/Del/2017
A.Y.: 2008-09
Date of order: 24th March, 2021

Section 263 – A non est order cannot be erroneous 
and prejudicial to the interest of the Revenue – 
Assessment order passed without jurisdiction is 
bad in law and needs to be quashed – Order passed 
u/s 263 revising such an order is also bad in law

FACTS
In both the appeals filed by the assessee, it raised an 
additional ground challenging the jurisdiction of the PCIT 
to review and revise the order passed by the A.O. u/s 153C 
which assessment order itself was illegal and bad in law 
due to invalid assumption of jurisdiction as contemplated 
u/s 153A/153C.

For A.Y. 2008-09, the A.O. on 30th March, 2015 framed 
an order u/s 153A read with sections 153C and 143(3) 
wherein the additions made while assessing the total 
income u/s 143(3) were repeated and consequently the 
total income assessed was the same as that assessed 
earlier in an order passed u/s 143(3).

The PCIT invoked provisions of section 263 and set aside 
the assessment order dated 30th March, 2015 on the 
ground that after the merger of Sarla Fabrics Pvt. Ltd. with 
Shahi Exports Pvt. Ltd. whatever additions were made in 
the hands of Sarla Fabrics Pvt. Ltd. were to be assessed 
in the hands of Shahi Exports Pvt. Ltd.

Aggrieved, the assessee preferred an appeal to the 
Tribunal.

HELD
The Tribunal noted that since the income assessed in an 
assessment framed u/s 153A read with sections 153C 
and 143(3) was the same as that assessed earlier in an 
order passed u/s 143(3), the additions made had no link 
with incriminating material found at the time of the search. 
The Tribunal noted the ratio of the decision of the Delhi 
High Court in the case of CIT vs. Kabul Chawla in 380 
ITR 573. In view of the ratio of the decision of the Apex 
Court in the case of Singhad Technical Educational 
Society (397 ITR 344) holding that in the absence of any 
incriminating material no jurisdiction can be assumed by 
the A.O. u/s 153C, the Tribunal quashed the assessment 
framed u/s 153C by holding it to be without jurisdiction 

and, therefore, bad in law.

In view of the decision of the Supreme Court in the case 
of Kiran Singh & others vs. Chaman Paswan & Ors. 
[(1955) 1 SCR 117] holding that the decree passed by 
a Court without jurisdiction is a nullity, the Tribunal held 
that the assumption of jurisdiction u/s 263 in respect of 
an assessment which is non est is also bad in law as a 
non est order cannot be erroneous and prejudicial to the 
interest of the Revenue.

The Tribunal quashed the order framed u/s 263 on the 
principle of sublato fundamento cadit opus, meaning that 
in case the foundation is removed, the super structure 
falls. In this case, since the foundation, i.e., the order u/s 
153C has been removed, the super structure, i.e., the 
order u/s 263, must fall.

TS-205 ITAT-2021 Delhi
Pawan Hans Ltd. vs. DCIT
A.Y.: 2014-15
Date of order: 18th March, 2021

Section 115JB – Provision made for Corporate Social 
Responsibility, in accordance with the guidelines 
issued by the Department of Public Enterprises, 
constitutes an unascertained liability and needs to 
be added back while computing ‘book profits’ when 
how the amount is to be spent has neither been 
determined nor specified by the assessee

FACTS
The assessee, a public sector undertaking, filed its return 
of income for A.Y. 2014-15 declaring its total income to 
be a loss of Rs. 1,89,90,55,165 and paying taxes u/s 
115JB on a declared book profit of Rs. 66,18,51,561. In 
the course of assessment proceedings, the A.O. noticed 
that the assessee has created a provision for Corporate 
Social Responsibility (CSR) in its books of accounts. The 
A.O. held that the said provision was an unascertained 
liability as the assessee had only created the provision 
but where the amount was to be spent was unascertained. 
He rejected the assessee’s contention that the provision 
had been created on the basis of the guidelines issued 
by the Department of Public Enterprises (DPE) which the 
assessee was bound to follow. The A.O. disallowed the 
sum of Rs. 35,09,480 being provision of CSR u/s 115JB 
considering it as an unascertained liability.

Aggrieved, the assessee preferred an appeal to the 
CIT(A) who confirmed the action of the A.O. who, while 
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holding the disallowance to be justified, noted that the 
guidelines issued by the DPE were not the determinative 
factor to decide the allowability of the provisions.

Aggrieved, the assessee preferred an appeal to the 
Tribunal.

HELD
The essential question before the Tribunal was whether 
or not the provision for CSR as made by the assessee 
amounting to Rs. 35,09,480 can be considered as an 
ascertained liability. The Tribunal noted that the assessee 
has made the impugned provision in terms of the 
calculation provided as per the DPE guidelines. However, 
although the amount to be provided towards meeting the 
liability of the CSR expenditure has been quantified in 
accordance with the said guidelines, how the amount is 
to be spent has neither been determined nor specified 
by the assessee. Considering the meaning of the word 
‘ascertained’ as explained by dictionaries, the Tribunal 
held that, at best, it is just an amount which has been 
set aside for being spent towards CSR but without any 
further certainty of its end-use. Thus, it cannot be said 
that the liability is an ascertained liability. The decisions 
relied upon on behalf of the assessee were held to be 
distinguishable on facts as in those cases the nature / 
mode of expenditure ear-marked for CSR spending was 
very much determined and specified, i.e., the nature / 
mode of expenditure was ‘ascertained’. The Tribunal 
dismissed the ground of appeal filed by the assessee.

TS-189 ITAT-2021 (Ahd)
DCIT vs. GHCL
ITA Nos.: 1120/Ahd/2017 & CO 29/Ahd/2018
A.Y.: 2012-13
Date of order: 5th March, 2021

Section 28 – Loss arising on capital reduction by 
a subsidiary company in whose shares investment 
was made for purpose of business of assessee, for 
setting up supply chain system and manufacturing 
units in global market, is a business loss

FACTS
The assessee invested in the share capital of its 
subsidiary, namely, Indian Britain BV consisting of 2,285 
shares @ Euro 100 each in A.Y. 2006-07. During the year 
under consideration, the said subsidiary reduced its share 
capital due to heavy losses. Consequently, the number of 
shares of the assessee company was reduced to 1,85,644 
from 2,21,586 shares acquired in A.Y. 2006-07. Due to 

the aforesaid capital reduction, the assessee company 
incurred a loss of Rs. 99.89 crores on investment made 
in the equity shares of Indian Britain BV. The assessee 
claimed long-term capital loss of Rs. 157,97,38,428. 
In the course of assessment proceedings, it revised its 
claim of loss to Rs. 99,89,96,245 and claimed that loss 
on account of capital reduction be allowed as a business 
loss while computing income chargeable to tax under the 
head ‘profits and gains from business and profession’ on 
the ground that investment in the subsidiary was made 
for the purpose of business of the assessee company for 
setting up of a supply chain system and manufacturing 
units in the global market, i.e., overseas.

The assessee submitted that it was incorporated in 1983 
and started its soda ash manufacturing in Gujarat in 1988. It 
entered the textile business in 2001. The entire investment 
in the wholly-owned subsidiary Indian Britain BV was 
made by the assessee acquiring global units of a soda ash 
manufacturing and textile business chain as a measure of 
commercial expediency to further its business objective. 
In its desire for expansion in the overseas market, the 
assessee looked for various acquisitions of home textile 
businesses in the U.S. and retail chains in the U.K. In this 
effort at expansion, after setting up of the Vapi home textile 
plant it showed that Indian products can be sold in the 
U.S. and the U.K. and, as such, India could become the 
processing hub for home furnishing textile items.

The A.O. rejected the claim made by the assessee in the 
course of the assessment proceedings by relying on the 
decision of the Supreme Court in Goetze (India) Ltd. vs. 
CIT (157 taxman 1).

Aggrieved, the assessee preferred an appeal to the CIT(A) 
who adjudicated the issue in favour of the assessee.

HELD
The Tribunal observed that it has adjudicated the issue 
determining the nature of transaction relating to business 
loss of acquiring of Rosebys Retail chain in the appeal of 
the Revenue vide ITA No. 976/Ahd/2014 for A.Y. 2009-10 
wherein business loss allowed by the DRP in favour of the 
assessee was sustained on the ground that the assessee 
had acquired Rosebys Operation Ltd. to expand its textile 
business operation globally based on a study carried out 
by KSA Tech Pak, a renowned global consultant.

The Tribunal observed that:

(i) it is an undisputed fact that the assessee acquired 

11
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S.C. Bega UPSAM (renamed as GHCL UPSAM Ltd.) in 
Romania for soda ash manufacturing and similarly acquired 
Rosebys U.K. Ltd. in the U.K. and Ban River Inc. in the 
U.S. to expand its home textile business as the company 
was having plants for textile manufacturing at Madurai and 
Vapi. The purpose of investment in the subsidiaries was 
to expand its business globally. After such acquisition, the 
sales and export shot up substantially and international 
concerns started taking the company’s products even after 
reduction in shares and liquidation of the subsidiary Indian 
Britain B.V. The assessee had explained its business 
expansion by making investment in a subsidiary company 
in Netherland from a commercial angle;

(ii) before the CIT(A), the assessee made a detailed 
submission demonstrating that loss claimed on account 
of investment in shares of the wholly-owned subsidiary 
company was a business loss. The assessee gave a 
detailed submission pointing out that there was recession 
in Europe and the U.S. Due to continued financial difficulty 
and other diverse factors, its subsidiaries incurred huge 
losses and became sick units. The assessee submitted 
to the CIT(A) that due to huge loss, its subsidiary 
company, Indian Britain BV passed a resolution to reduce 
its share capital of Euro 1,85,64,400 (1,85,644 shares) 
to 1,85,45,835.60 (1,85,644 shares) out of 2,21,586 
shares so that such amount can be set off against the 
accumulated deposit. This resulted in loss amounting 
to Rs. 99,89,96,245 due to reduction in the value of the 
share of its subsidiary company.

The Tribunal held that the assessee has made 
investments in the subsidiary company for business 
development out of commercial expediency and thus on 
reduction of capital of the said subsidiary the loss incurred 
in the value of shares was in the nature of business 
loss. In the light of the facts and findings reported in 
the decision of the CIT(A), the Tribunal did not find any 
infirmity in the decision of the CIT(A) in allowing the 
losses on reduction in value of shares on investment in 
the subsidiary company as business losses in the hand of 
the assessee company. This ground of the appeal of the 
Revenue was dismissed.

126 taxmann.com 192
DCIT Circle 3(1) vs. Ozone India Ltd.
IT Appeal No. 2081 (Ahd) of 2018
A.Y.: 2013-14
Date of order: 27th January, 2021

Section 56(2)(viib) – Issue of shares at face value 

to shareholders of amalgamating company, in 
pursuance of scheme is outside the ambit of 
section 56(2)(viib)

FACTS
The assessee company was amalgamated with another 
company (KEPL) and in the process all the assets (except 
land) and all the liabilities of KEPL were taken in the 
books of the assessee at book value. Land parcels were 
taken at revalued price. The excess value of net assets 
vis-à-vis corresponding value of shares issued towards 
consideration for amalgamation was thus credited in the 
books of the assessee company as ‘capital reserve’.

The A.O. observed that the assessee received assets 
worth Rs. 60.26 crores and liabilities worth Rs. 6.05 
crores of the amalgamating company, i.e., KEPL. Thus, 
the assessee received net assets worth Rs. 54.21 crores 
against the corresponding issue of shares having face 
value of Rs. 15 crores to the shareholders of KEPL. The 
A.O. taxed the excess net assets worth Rs. 39.21 crores 
received on account of amalgamation and credited as 
capital reserve of the amalgamated company, as being 
excess consideration for issue of its shares under the 
provisions of section 56(2)(viib). On appeal to the CIT(A), 
he held that the provisions of section 56(2)(viib) were not 
applicable and reversed the additions made by the A.O. 
Aggrieved, the Revenue preferred an appeal with the 
Tribunal.

HELD
The issue of shares at ‘face value’ by the amalgamated 
company (assessee) to the shareholders of the 
amalgamating company in pursuance of the scheme of 
amalgamation legally recognised in the Court of Law is 
outside the ambit of section 56(2)(viib). Section 56(2)
(viib) creates a deeming fiction to imagine and fictionally 
convert a capital receipt into revenue income and its 
application should be restricted to the underlying purpose. 
Further, section 56(2)(viib), when read in conjunction with 
the Memorandum of Explanation to the Finance Bill, 2012 
and CBDT Circular No. 3/2012 dated 12th June, 2012, is 
to be seen as a measure to tax hefty or excessive share 
premium received by private companies on issue of 
shares without carrying underlying value to support such 
premium.

Thus, the provisions of section 56(viib) would not be 
applicable where the assessee company has admittedly 
not charged any premium at all and the shares were 
issued at face value.

12
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[2020] 82 ITR (T) 522 (Jai)
Prem Chand Jain vs. Asst. CIT
ITA No.: 98 (JP) of 2019
A.Y.: 2014-15
Date of order: 8th June, 2020

Section 56(2)(vii) r.w.s. 2(14) – The term ‘property’ 
has been defined to mean capital asset, namely, 
immovable property being land or building or both 
and hence where immovable property does not 
fall in the definition of capital asset, it will not be 
subject to the provisions of section 56(2)(vii)

FACTS
The assessee had purchased two plots of land during 
the year claiming these to be agricultural land. The sale 
consideration as per the respective sale deeds was Rs. 
5,50,000 and their stamp duty value [SDV] as determined 
by the Stamp Duty Authority amounted to Rs. 8,53,636;  
therefore, there was a difference to the tune of Rs. 
3,03,636. The A.O. invoked the provisions of section 
56(2)(vii)(b) and held that agricultural land falls within 
the definition of property and, thus, added the differential 
amount under the head other sources. The CIT(A) upheld 
the addition. Consequently, the assessee filed an appeal 
before the ITAT.

HELD
The dispute in this case was whether agricultural land 
was to be included in the definition of immovable property 
and whether it was covered by the provisions of section 
56(2)(vii)(b). It was the contention of the Department that 
there was no express exclusion provided for agricultural 
land from the operation of section 56(2)(vii). But it was 
submitted on behalf of the assessee that vide the Finance 
Act, 2010 in clause (d) in the Explanation, in the opening 
portion, for the word ‘means—‘ the words ‘means the 
following capital asset of the assessee, namely:—’ were 
substituted with retrospective effect from 1st October, 
2009. It was further submitted that the substitution of the 
words ‘means’ for the words ‘means the following capital 
asset of the assessee, namely’ made the intention of 
the Legislature very clear, that henceforth the deeming 
provision of 56(2)(vii)(b) would apply in case of those nine 
specified assets, if and only if they were capital assets.

The ITAT referred to the provisions of clause (d) of the 
Explanation to section 56(2)(vii) where the term ‘property’ 
was defined to mean capital asset of the assessee, 
namely, immovable property being land or building or 
both. Hence, the ITAT held that if the agricultural land 

purchased by the assessee did not fall in the definition 
of capital asset u/s 2(14), they cannot be considered as 
property for the purpose of section 56(2)(vii)(b). The ITAT 
remanded the matter to the A.O. to determine whether or 
not the agriculture land so acquired falls in the definition 
of capital asset. It was further concluded that where it 
is determined by the A.O. that the agricultural land so 
acquired doesn’t fall in the definition of capital asset, the 
difference in the SDV and the sales consideration cannot 
be brought to tax under the provisions of section 56(2)(vii)
(b) and relief should be granted to the assessee.

Further, it was also held that where the assessee had 
objected to the adoption of SDV as against the sale 
consideration, the matter should be referred by the 
A.O. to the Departmental Valuation Officer [DVO] for 
determination of fair market value.

Editorial Note:
In ITO vs. Trilok Chand Sain [2019] 101 taxmann.com 
391/174 ITD 729 (Jaipur-Trib), the Tribunal had upheld 
the applicability of section 56(2)(vii) to the purchase of 
agricultural land. The decision in Trilok Chand Sain was 
not referred to by the ITAT in the above case. However, 
in another decision in Yogesh Maheshwari vs. DCIT 
[2021] 125 taxmann.com 273 (Jaipur-Trib), the ITAT, 
after considering the decision of co-ordinate benches 
at Pune in Mubarak Gafur Korabu vs. ITO [2020] 117 
taxmann.com 828 (Pune-Trib) and at Jaipur in ITO vs. 
Trilok Chand Sain (Supra) and this decision held that 
if the agricultural land purchased by the assessee is not 
a capital asset, the provisions of section 56(2)(vii)(b) are 
not applicable.

[2020] 82 ITR(T) 235 (Del)
Wimco Seedlings Ltd. vs. Joint CIT
ITA Nos.: 2755 to 2757 (Delhi) of 2002
A.Ys.: 1989-90 to 1991-92
Date of order: 22nd June, 2020

Section 147 – Reopening of assessment – A.O. to 
provide complete reasons as recorded by him to 
the assessee and not merely an extract of reasons

FACTS
The assessee was a company engaged in the business of 
providing consultancy services in the field of agricultural 
forestry plants by undertaking research and development 
(R&D) activities. The A.O. had initiated reassessment 
proceedings u/s 147 for A.Ys. 1989-90 to 1991-92 and 
passed the order u/s 143(3) r.w.s. 147. These orders were 

13
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challenged by the assessee and the matter went up to 
the Delhi High Court which remanded the appeals to the 
ITAT for a fresh adjudication on all issues, including on the 
aspect of reassessment.

In the remanded appeals, the assessee had challenged 
the reopening of the assessment proceedings u/s 147 for 
A.Ys. 1989-90 to 1991-92 on various grounds wherein the 
first ground of appeal was that the reasons provided by 
the A.O. in the course of reassessment proceedings and 
the reasons filed by the Department before the Delhi High 
Court were different.

HELD
One of the disputes arising in this case was whether while 
initiating reassessment proceedings the A.O. is supposed 
to provide complete details of reasons recorded and not 
merely a few extracts of the said reasons so that the 
assessee can prepare its defence effectively against 
the proposed reopening of the assessment. It was held 
that in all circumstances the A.O. is supposed to provide 
the complete reasons recorded for reopening of the 
assessment to facilitate the assessee to raise appropriate 
objections to the reopening. It cannot be the case of 
the Revenue that it gives a few extracts of the reasons 
to the assessee to defend it and when cornered before 
the higher authorities, the Revenue comes out with the 
detailed reasons recorded by the A.O. The reasons 
produced before the High Court were quite different from 
the reasons provided to the assessee and hence the ITAT 
held the reassessment proceedings to be invalid and 
quashed the assessment orders.

[2020] 82 ITR (Trib) 399 (Del)
ACIT vs. Soul Space Projects Ltd.
ITA Nos.: 193 & 1849/Del/2015
A.Ys.: 2007-08 & 2008-09
Date of order: 3rd June, 2020

Extension for conducting special audit u/s 142(2A) 
cannot be granted by CIT, only the A.O. can grant 
such extension – Assessment concluded after such 
extended limitation period shall be considered as 
void ab initio

FACTS
During assessment proceedings, the A.O. arrived at the 
conclusion that it was necessary to conduct a special audit 
u/s 142(2A) of the books of accounts of the assessee. 
The assessee raised objections to the proposed special 
audit and the A.O., after rejecting the objections and 

with the approval of the CIT, ordered a special audit 
in accordance with the provisions of section 142(2A). 
Thereafter, the Special Auditor requested for extension of 
time period and the A.O. forwarded this request to the 
CIT. The CIT granted extension of time. The assessments 
were completed after limitation period on account of the 
extension granted for special audit.

The assessment orders were challenged before the 
CIT(A) which provided relief to the assessee on merits. 
The orders of the CIT(A) were challenged by the Revenue 
before the Tribunal and the assessee filed cross-
objections raising the issue of limitation in completing the 
assessment.

Before the Tribunal, the assessee argued that as per the 
proviso to section 142(2A) it was only the A.O. who had 
the power to extend the time period for conducting the 
audit; hence, the extension granted by the CIT was legally 
invalid. It was argued that the exercise of the statutory 
power of an authority at the discretion of another authority 
vitiates the proceedings.

On the other hand, the Department contended that 
the A.O. had applied his mind and was satisfied that 
the matter required extension; however, the extension 
application was forwarded only for the administrative 
approval of the CIT; even otherwise, since the CIT was 
the approving authority for special audit, therefore his 
involvement for extension of time as per the proviso was 
inherent. The Revenue argued that since on a substantial 
basis the requirement of the proviso to section 142(2A) 
was met, just on account of administrative approval of the 
CIT for sanctioning the extension, it should not vitiate the 
extension of time for the special audit.

HELD
The issue before the Tribunal was whether or not the 
action of the CIT in granting an extension for a further 
period u/s 142(2A) was legally valid.

The Tribunal held that the proviso to section 142(2A) 
clearly provides that the A.O. shall extend the said time 
period if the conditions as mentioned in the said proviso 
are satisfied. While the initial direction is to be given with 
the approval of the CCIT / CIT, however, for extension it 
is only the A.O. who has to take a decision for extension, 
the sole power to extend vests only with him.

There was no need for the higher authorities to be involved 
in the issue of extension. It may be an administrative 

15
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phenomenon to inform the CIT about the extension, but 
statutorily that power is vested with the A.O.

The Tribunal held that the statutory powers vested 
with one specified authority cannot be exercised 
by another authority unless and until the statute 
provides for the same. The statute has accorded 
implementation of various provisions to specified 
authorities which cannot be interchanged. A power 

which has been given to a specified authority has to be 
discharged only by him and substitution of that authority 
by any other officer, even of higher rank, cannot legalise 
the said order / action.

Accordingly, it was held that the extension given by the 
CIT was beyond the powers vested as per the statute and 
therefore the assessment completed after the due date 
was void ab initio.

PART B IUNREPORTED DECISIONS
JAGDISH D. SHAH I JAGDISH T. PUNJABI

Chartered Accountants

Shailendra Bhandari vs. ACIT
Rajesh Kumar (A.M.) and Amarjit Singh (J.M.)
ITA No.: 6528/Mum/2018
A.Y.: 2015-16
Date of order: 21st January, 2021
Counsel for Assessee / Revenue: Porus Kaka / 
T.S. Khalsa

Sections 45, 48 – Extinguishment of assessee’s 
right in flat in a proposed building is actually 
extinguishment of any right in relation to capital 
assets and accordingly compensation received 
upon extinguishment of rights falls under the head 
‘capital gain’

FACTS
During the year under consideration the assessee 
cancelled an agreement entered into for purchase of a flat 
and received Rs. 2,50,00,000 as compensation along with 
refund of money already paid towards purchase of the flat 
amounting to Rs. 10,75,99,999. The said flat was booked 
by the assessee, as confirmed by the builder, vide a letter 
of intent dated 9th February, 2010 wherein the terms and 
conditions for the purchase of the property were duly 
mentioned. The letter of intent had to be cancelled as the 
sellers were not allowed to raise the building height up to 
the level on which the flats were to be constructed. The 
assessee, after giving various reminders and legal notices 
to the builders, succeeded in getting a compensation of 
Rs. 2,50,00,000 along with refund of money already paid, 
as evidenced by a letter dated 29th March, 2014.

These rights were transferred to the assessee by three 
persons, viz., Ms Vibha Hemant Mehta, Mrs. Anuja 
Badal Mittal and Mr. Sunny Ramesh Bijlani, who were 
shareholders in Kunal Corporation Pvt. Ltd. which was the 

owner of the plot and was to construct the building after 
obtaining necessary permissions from the Government 
authorities.

The A.O. held that the asset for which the letter of 
intent was issued in favour of the assessee did not 
exist on the date 9th February, 2010 when the letter of 
intent was issued by the assessee. The assessee has 
merely made a deposit with the developers which is 
refundable to the assessee along with compensation 
subject to certain terms and conditions. The A.O. also 
held that when an asset does not exist it is not a capital 
asset and therefore the assessee is not entitled to claim 
capital gain on the same. He rejected the claim of the 
assessee.

Instead of the long-term capital loss of Rs. 3,37,09,596 
claimed by the assessee, the A.O. taxed Rs. 2,50,00,000 
as income from other sources by holding that the said 
receipt is not from transfer of capital assets.

Aggrieved, the assessee preferred an appeal to the 
CIT(A) who upheld the action of the A.O.

The aggrieved assessee preferred an appeal to the 
Tribunal where on behalf of the Revenue it was contended 
that the letter of intent issued by the builder for the 
purpose of allotment of flat, which was not in existence 
on the date of execution of the letter of intent as well as 
on the date of execution of the letter of intent and also 
not on the date of cancellation of the said letter of intent, 
is not an agreement. Since the seller has not followed 
the provisions of MOFA which are applicable in the state 
of Maharashtra, the letter of intent cannot be treated as 
having created any interest, right, or title in a capital asset 
in favour of the assessee.

3
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HELD
The Tribunal held that the provisions of MOFA cannot 
regulate the taxability of any income in the form of 
long-term capital gain / loss which may arise from the 
cancellation of any letter of intent / agreement which 
is not registered. The Tribunal held that the assessee 
has rightly calculated the long-term capital loss upon 
cancellation of the letter of intent dated 9th February, 
2010. It observed that the case of the assessee finds 
support from the decision of the jurisdictional High Court 
in the case of CIT vs. Vijay Flexible Containers [(1980) 
48 taxman 86 (Bom)] and it is also squarely covered 
by the decision of the co-ordinate bench of the Tribunal 
in the case of ACIT vs. Ashwin S. Bhalekar ITA No. 
6822/M/2016 A.Y. 2012-13 wherein the Tribunal has held 
that the extinguishment of the assessee’s right in a flat in 
a proposed building is actually extinguishment of any right 
in relation to capital assets and accordingly held that the 
compensation received upon extinguishment of a right 
which was held for more than three years falls under the 
head ‘capital gain’ u/s 45. Following these decisions, the 
Tribunal set aside the order of the CIT(A) and directed 
the A.O. to allow the claim of the assessee on account of 
long-term capital loss.

Anand J. Jain vs. DCIT
Amarjit Singh (J.M.) and Manoj Kumar 
Aggarwal (A.M.)
ITA No.: 6716/Mum/2018
A.Y.: 2015-16
Date of order: 18th January, 2021
Counsel for Assessee / Revenue: 
Anuj Kishnadwala / Michael Jerald

Section 23 – Annual Letting Value of house property 
is to be determined on the basis of municipal 
rateable value

FACTS
During the previous year relevant to the assessment 
year under consideration, the assessee owned 19 flats at 
Central Garden Complex out of which seven were lying 
vacant whereas the remaining were let out. The assessee, 
in his return of income, offered an aggregate income of 
Rs. 1.26 lakhs on the basis of municipal rateable value 
(MRV). The A.O., applying the provisions of section 
23(1)(a), opined that the annual letting value (ALV) shall 
be deemed to be the sum for which the property might 
reasonably be expected to be let out from year to year. 
Therefore, the municipal value was not to be taken as 
the ALV of the property. He applied the average rate per 

square metre at which the other 12 flats were let out by 
the assessee and worked out the ALV at Rs. 64.57 lakhs; 
after reducing municipal taxes and statutory deductions, 
he added a differential sum of Rs. 42.57 lakhs to the total 
income of the assessee.

Aggrieved, the assessee preferred an appeal to the 
CIT(A) where it relied upon a favourable decision of 
the Bombay High Court in the case of CIT vs. Tip Top 
Typography (48 taxmann.com 191) and also on the 
favourable orders of the Tribunal in its own case for A.Ys. 
2009-10 and 2010-11 wherein the A.O. was directed to 
adopt the municipal rateable value as the ALV of the 
vacant flats held by the assessee. It was also mentioned 
that the predecessor CIT(A) has taken a similar view for 
A.Ys. 2012-13 to 2014-15. The CIT(A) distinguished the 
facts of the year under consideration by noticing that out 
of 19 flats, 12 were actually let out and that in the earlier 
years the A.O. did not make proper inquiry to estimate the 
rental income, but since this year 12 flats were actually let 
out, the same would give a clear indication of the rate at 
which the property might reasonably be expected to be let 
out. He confirmed the estimation made by the A.O.

Aggrieved, the assessee preferred an appeal to the 
Tribunal.

HELD
The Tribunal noticed that the issue of determination of ALV 
was a subject matter of cross-appeals for A.Ys. 2013-14 
and 2014-15 before the Tribunal in the assessee’s own 
case vide ITA No. 6836/Mum/2017 & Others, order dated 
27th February, 2019 wherein the bench took note of the 
earlier decision of the Tribunal in A.Y. 2012-13 in ITA Nos. 
3887 & 3665/Mum/2017. In the decision for A.Y. 2012-
13, the co-ordinate bench after considering the relevant 
provisions of the Act and also following the decision of the 
Bombay High Court in Tip Top Typography [(2014) 368 
ITR 330] and also Moni Kumar Subba [(2011) 333 ITR 
38], upheld the determination of ALV on the basis of the 
municipal rateable value.

The Tribunal observed that it is the consistent view of the 
Tribunal in all the earlier years that municipal rateable 
value was to be taken as the annual rental value. There 
is nothing on record to show that any of the aforesaid 
adjudications has been reversed in any manner. The 
Tribunal held that the distinction of facts as made by the 
CIT(A) was not to be accepted. Following the consistent 
view of the Tribunal in earlier years in the assessee’s own 
case, the Tribunal directed the A.O. to adopt the municipal 
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rateable value as the annual letting value. This ground of 
appeal filed by the assessee was allowed.

ACIT vs. XTP Design Furniture Ltd.
Pramod Kumar (V.P.) and Saktijit Dey (J.M.)
ITA No. 2424/Mum/2019
A.Y.: 2013-14
Date of order: 19th January, 2021
Counsel for Assessee / Revenue: None / 
T.S. Khalsa

Sections 22, 56 – Since the nature of services 
provided by the assessee to the tenants / lessees 
was linked to the premises and was in the nature 
of the auxiliary services which were directly linked 
to the leasing of the property, gross receipts on 
account of amenities / services provided by the 
assessee to its tenants are chargeable to tax under 
the head ‘Income from House Property’ and not 
‘Income from Other Sources’

FACTS
The assessee had leased its office premises at Unit 
Nos. 201, 301 and 401 in Peninsula Chambers to Group 
Media Pvt. Ltd. and Hindustan Thompson Associates Ltd. 
The assessee had given the lessees additional common 
facilities like lift, security, fire-fighting system, common 
area facilities, car parking, terrace use, water supply, etc. 
The assessee charged license fees and also amenities 
fees. Both these amounts were offered by the assessee 
for taxation under the head ‘Income from House Property’. 
The A.O. taxed the license fees under the head ‘Income 
from House Property’, whereas the amenities fees were 
taxed by him as ‘Income from Other Sources’.

Aggrieved, the assessee preferred an appeal to the 
CIT(A) who, following the decision of the Tribunal in the 

assessee’s own case for A.Ys. 2009-10 and 2010-11, 
decided the appeal in favour of the assessee.

Aggrieved, the Revenue preferred an appeal to the 
Tribunal.

HELD
The Revenue fairly accepted that the issue under 
consideration is clearly covered by the decision of the 
Tribunal, in the assessee’s own case, for A.Ys. 2009-
10 and 2010-11 in favour of the assessee. The Tribunal 
noted that the CIT(A) has decided the issue by following 
these decisions of the Tribunal wherein for the A.Y. 2009-
10 the Tribunal has held as under:

‘We find that the nature of services provided by the 
assessee to the tenants / lessees were linked to the 
premises and were in the nature of the auxiliary services 
which were directly linked to the leasing of the property. 
Since there is a direct nexus between the amenities and 
leased premises, the CIT(A) has rightly directed the 
A.O. to treat the income from amenities under the head, 
“Income from House Property”’.

The Tribunal while deciding the appeal for A.Y. 2010-
11, has in its order dated 9th February, 2016, concurred 
with the above view by holding that ‘the income of Rs. 
4,38,61,486 received by the assessee company from 
amenities shall be chargeable to tax under the head 
“Income from House Property”.’

The Tribunal held that it found no reason to take any 
other view of the matter than the view taken by the co-
ordinate bench. It held that there is no infirmity in the 
order of the CIT(A) in deciding the issue in favour of the 
assessee in consonance with the decision of the co-
ordinate bench.

5

PART C ITRIBUNAL & AAR INTERNATIONAL TAX DECISIONS
GEETA JANI I DHISHAT B. MEHTA I BHAUMIK GODA 

Chartered Accountants

TS-203 ITAT-2021 (Pune)
BYK Asia Pacific Pte. Limited vs. ACIT
ITA No: 2110/Pun/2019
Date of order: 24th March, 2021

Section 195 read with section 40(a)(i) – A 
payment may be treated as reimbursement, and 
consequently not be subject to TDS u/s 195, if it 

satisfies twin tests of: (a) one-to-one correlation 
between outflow and inflow of recipient; and (b) 
receipt and payment being of identical amount

FACTS
The assessee was the branch in India of a Singapore 
Company (Singapore HO). The Singapore HO was a 
subsidiary of a German parent company. The assessee 
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was engaged in providing technical support services and 
testing facility to Asia-Pacific customers of the German 
parent – although it appears that such services were 
pursuant to an understanding with the Singapore HO. 
The assessee operated on cost-plus basis and recovered 
all its costs (including reimbursement) with a mark-up of 
10%. The assessee was treated as a PE of the Singapore 
HO and was charged to tax on mark-up.

The assessee had made certain payments to Singapore 
HO which the HO had defrayed towards seminar, IT, 
training, printing expenses and staff welfare expenses 
for the assessee branch and which were claimed as 
deductions from income. Further, the branch had not 
deducted tax from the said payments on the ground that 
said payments were reimbursement of expenses. The 
A.O. disallowed payments u/s 40(a)(i). The DRP upheld 
the order of the A.O.

The aggrieved assessee appealed before the Tribunal.

HELD
 Section 195 applies only if amount is chargeable to tax 
in the hands of recipient. Chargeability presupposes some 
profit element. If the recipient merely recovers the amount 
spent by it, without any profit element, such recovery is 
reimbursement and not a sum chargeable to tax.
 Two conditions should co-exist to fall within 

reimbursement. First, one-to-one direct correlation 
between the outgo of the payment and inflow of the receipt 
must be established. Second, receipt and payment should 
be of identical amount.
 The first condition is satisfied when at the time of 
incurring the amount is directly identifiable as payment 
made for the benefit of the other.
 The second condition is satisfied when repayment of 
the amount originally spent is made without any mark-up.
 The assessee had provided back-to-back invoices of 
identical amounts in respect of payments made towards 
seminar, training and printing expenses. Accordingly, 
such payments were in the nature of reimbursement of 
expenses. Consequently, the assessee was not required 
to deduct tax from the same u/s 195.
 As regards IT expenses, it was observed that payments 
were made on monthly basis. The assessee had 
contended that payments were apportionment of head 
office expenditure to the assessee at cost. While the 
burden of proving ‘reimbursement’ is on the assessee, the 
assessee had not placed any agreement or evidence on 
record in support of its contention. Hence, the payments 
could not be said to be in the nature of reimbursement 
of expenses. Therefore, the matter was remanded to the 
A.O. for examining the true nature of the payment.

Note – It is not clear why ‘make available’ argument was 
not advocated in respect of monthly reimbursements. 

नीींद कहाँ उनकी आखँों में  
जो धुन के मतिाले हैं?
गतत की तषृा और बढती,  
पडत ेपग में जब ्छाले हैं।

 —  दिनकर

Never let the future disturb you. You will 
meet it, if you have to, with the same 

weapons of reason which today arm you 
against the present
 —  Marcus Aurelius
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IN THE HIGH COURTS

K. B. BHUJLE
Advocate

Pradeep Kumar Jindal vs. Principal CIT
[2021] 432 ITR 48 (Del)
A.Y.: 2008-09
Date of order: 19th February, 2021

Appeal to Appellate Tribunal – Section 254 of 
ITA, 1961 and Rule 24 of ITAT Rules, 1963 – (i) 
Application for recall of order – Tribunal dismissing 
appeal for non-prosecution – Duty of Tribunal to 
decide appeal on merits; (ii) Application for recall 
of order – Limitation – Amendment in law – First 
application for restoration of appeal dismissed 
for non-prosecution within period of limitation – 
Tribunal dismissing second application invoking 
amendment to section 254(2) – Erroneous

The assessee filed an application in March, 2017 before 
the Tribunal for recall of the order dated 10th December, 
2015 dismissing its appeal for non-prosecution. The 
application was dismissed by the Tribunal in limine by an 
order dated 7th February, 2018. The Tribunal dismissed 
the assessee’s contention that between 8th and 10th 
December, 2015 he was ill and hence could not appear 
when the appeal was heard on 10th December, 2015, and 
held that u/s 254(2) as amended with effect from 1st June, 
2016, any miscellaneous application had to be filed within 
six months from the date of the order and that, therefore, 
the application for restoration of the appeal dismissed on 
10th December, 2015 was barred by limitation. Thereafter, 
the assessee filed another application on 26th February, 
2018 for recall of the order dated 7th February, 2018 which 
was also dismissed by an order dated 23rd December, 
2020 on the ground that a second application was not 
maintainable.

The Delhi High Court allowed the writ petition filed by the 
assessee and held as under:

‘i) There was no adjudication by the Tribunal of the appeal 

on merits. Its order dated 10th December, 2015 dismissing 
the assessee’s appeal was for non-prosecution and not 
on merits, as it was required to do notwithstanding the 
non-appearance of the assessee when the appeal was 
called for hearing, was violative of Rule 24 of the Income-
tax (Appellate Tribunal) Rules, 1963 and thus was void. 
The action of the Tribunal, of dismissing the appeal for 
non-prosecution instead of on merits and of refusal to 
restore the appeal notwithstanding the applications of the 
assessee, was not merely an irregularity. The Tribunal had 
erred in dismissing the first application of the assessee 
filed in March, 2017 for restoration of the appeal invoking 
the amendment to section 254(2) requiring application 
thereunder to be filed within six months and in not going 
into the sufficiency of the reasons given by the assessee 
for non-appearance.

ii) The application filed by the assessee in March, 2017 
invoking Rule 24 of the 1963 Rules was within time and 
could not have been dismissed applying the provisions of 
limitation applicable to section 254(2).

iii) In view of the aforesaid, the petition is allowed. I.T.A. 
No. 3844/Del/2013 preferred by the petitioner before the 
Income-tax Appellate Tribunal is ordered to be restored to 
its original position, as immediately before 10th December, 
2015, and the Tribunal is requested to take up the same 
for hearing on 15th March, 2021 or on any other date which 
may be convenient to the Income-tax Appellate Tribunal.’

Daryapur Shetkari Sahakari Ginning and 
Pressing Factory vs. ACIT
[2021] 432 ITR 130 (Bom)
A.Ys.: 2002-03 to 2004-05
Date of order: 24th November, 2020

Appeal to Appellate Tribunal – Powers of Tribunal 
– Sections 253 and 254 and Rule 24 – No power 
to dismiss appeal on ground of non-prosecution 

10
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– Duty to dispose of appeal on merits – Appeals 
restored before Tribunal

For the A.Ys. 2002-03, 2003-04 and 2004-05, against the 
orders of the Commissioner (Appeals), the assessee had 
filed appeals before the Tribunal. The Tribunal dismissed 
all three appeals by a common order on the ground that 
none appeared on behalf of the assessee which meant 
that the assessee was not interested in prosecuting those 
appeals.

The Bombay High Court allowed the appeals filed by the 
assessee and held as under:

‘i) Rule 24 of the Income-tax (Appellate Tribunal) Rules, 
1963 mandates that when an appeal is called for hearing 
and the appellant does not appear, the Tribunal is 
required to dispose of the appeal on merits after hearing 
the respondent.

ii) The order passed by the Tribunal dismissing the 
appeals in limine for non-appearance of the appellant-
assessee holding that the assessee was not interested in 
prosecuting the appeals was unsustainable. The Tribunal 
was duty-bound to decide the appeals on the merits after 
hearing the respondent and the Department according 
to the mandate under Rule 24 of the 1963 Rules and in 
terms of the ratio laid down by the Supreme Court.

iii) The order of the Tribunal being contrary to Rule 24 
of the 1963 Rules was quashed and set aside. The 
respective appeals were restored for adjudication on the 
merits before the Tribunal.’

Rabindra Kumar Mohanty vs. Registrar ITAT
[2021] 432 ITR 158 (Ori)
A.Y.: 2009-10
Date of order: 18th March, 2020

Appeal to Appellate Tribunal – Powers of Tribunal 
– Sections 253 and 254 and Rule 24 – No power 
to dismiss appeal on ground of non-prosecution – 
Duty to dispose of appeal on merits – Tribunal to 
restore appeal and afford opportunity of hearing to 
both parties

The Income-tax Appellate Tribunal issued notice for 
hearing of the appeal filed by the assessee on 6th July, 
2017. On that date, the authorised representative of the 
assessee filed an adjournment application and the case 
was placed for hearing on 30th August, 2017. However, 

on that date neither the assessee nor his authorised 
representative or his counsel was present. The Tribunal, 
therefore, dismissed the appeal for want of prosecution.

On a writ petition filed by the assessee the Orissa High 
Court held as under:

‘i) The Income-tax Act, 1961 enjoins upon the Appellate 
Tribunal to pass an order in an appeal as it thinks fit after 
giving both the parties an opportunity of being heard. 
It does not give any power to the Appellate Tribunal to 
dismiss the appeal for default or for want of prosecution 
in case the appellant is not present when the appeal is 
taken up for hearing.

ii) Article 265 of the Constitution of India mandates that no 
tax can be collected except by authority of law. Appellate 
proceedings are also laws in the strict sense of the term, 
which are required to be followed before tax can legally 
be collected. Similarly, the provisions of law are required 
to be followed even if the taxpayer does not participate 
in the proceedings. No assessing authority can refuse 
to assess the tax fairly and legally merely because the 
taxpayer is not participating in the proceedings. Hence, 
dismissal of appeals by the Income-tax Appellate Tribunal 
for non-prosecution is illegal and unjustified.

iii) Merely because a person is not availing of his right of 
natural justice it cannot be a ground for the Tribunal to 
refuse to perform its statutory duty of deciding the appeal. 
An appellate authority is required to afford an opportunity 
to be heard to the appellant.

iv) The Tribunal could not have dismissed the appeal filed 
by the assessee for want of prosecution and it ought to 
have decided the appeal on merits even if the assessee 
or its counsel was not present when the appeal was taken 
up for hearing. The Tribunal was to restore the appeal 
and decide it on the merits after giving both the parties an 
opportunity of being heard.’

Principal CIT vs. Samsung R&D Institute 
Bangalore Pvt. Ltd.
[2021] 431 ITR 615 (Karn)
A.Y.: 2009-10
Date of order: 30th November, 2020

Appeal to High Court – Sections 92CA and 260A 
– Powers to disturb findings of fact recorded by 
Tribunal – Only upon specific question being 
raised as to their being perverse – Transfer pricing 

12
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– Exclusion of comparables and depreciation on 
goodwill – High Court cannot go into facts

The assessee was a wholly-owned subsidiary of SECL 
and rendered software development services to its 
associate enterprises. In the A.Y. 2009-10 the assessee 
realised a net profit margin of 15.45% in respect of the 
international transactions with its associate enterprises. 
The Transfer Pricing Officer made a transfer pricing 
adjustment in respect of software development services 
and passed an order u/s 92CA which was incorporated by 
the A.O. in his order.

Before the Commissioner (Appeals) the assessee 
challenged the selection of the entity IL as comparable. 
The Commissioner (Appeals) excluded IL on account of 
its enormous size and bulk and partly allowed the appeal. 
The Tribunal directed the Transfer Pricing Officer to 
exclude certain companies from the list of comparables 
on the basis of functional dissimilarity. The Tribunal also 
held that the assessee was entitled to depreciation on 
goodwill.

On appeal by the Revenue, the Karnataka High Court 
upheld the decision of the Tribunal and held as under:

‘i) The Tribunal is the final fact-finding authority and a 
decision of the Tribunal on the facts can be gone into by 
the High Court only if a question has been referred to it 
which says that the finding of the Tribunal is perverse.

ii) The issue whether the entity IL was comparable to the 
assessee and was functionally dissimilar was a finding 
of fact. The Commissioner (Appeals) had dealt with the 
findings recorded by the Transfer Pricing Officer and 
had been approved by the Tribunal by assigning cogent 
reasons. The findings were findings of fact.

iii) Even in the substantial questions of law, no element 
of perversity had either been pleaded or demonstrated. 
The Tribunal was justified in removing certain companies 
from the list of comparables on the basis of functional 
dissimilarity and in holding that the assessee was entitled 
to depreciation on goodwill.’

Karnataka Financial Services Ltd. vs. ACIT
[2021] 432 ITR 187 (Karn)
A.Ys.: 1986-87 to 1996-97
Date of order: 8th February, 2021

Appeal to High Court – Court quashing order and 

remanding matter to Tribunal – Effect – Search 
and seizure – Appeal arising out of block 
assessment – Assessee entitled to raise 
question of limitation in remand proceedings 
– Tribunal refusing to adjudicate issue of 
limitation holding it was not subject matter of 
remand – Not sustainable – Matter remanded to 
Tribunal

The assessee carried on the business of equipment 
leasing. Pursuant to a search, a notice was issued to it 
u/s 158BC for the block period 1986-87 to 1996-97 and 
the assessee filed its return of income. The A.O. held that 
the assessee had purchased the assets from one PLF 
at a higher value with a view to claim depreciation on 
the enhanced value as against the actual written down 
value in the books of accounts of PLF and restricted the 
depreciation to assets of value Rs. 1 crore. The Tribunal 
deleted the disallowance of depreciation and held in 
favour of the assessee.

The Department filed an appeal before the High 
Court against the order of the Tribunal. During the 
pendency of the appeal, the Court by an order directed 
the assessee to be wound up and appointed the official 
liquidator to take charge of its assets. The Court set 
aside the order of the Tribunal and remitted the matter 
to the Tribunal for fresh adjudication considering the 
amended provisions of section 158BB. The Tribunal 
thereupon passed an order with respect to the question 
of depreciation but did not adjudicate the ground raised 
by the assessee with regard to limitation on the ground 
that it was not the subject matter of the order of remand 
of the Court.

The Karnataka High Court allowed the appeal of the 
assessee and held as under:

‘i) The order passed by the Tribunal had been set aside 
in its entirety by this Court. Therefore, it was open to the 
assessee to raise the plea of limitation.

ii) Since the Tribunal had not adjudicated the issue 
with regard to limitation, the order passed by the 
Tribunal insofar as it pertained to the finding with regard 
to the issue of limitation was quashed and the Tribunal 
was directed to decide the issue of limitation with regard 
to the order of assessment passed by the A.O. for the 
block period 1986-87 to 1996-97. It would be open to the 
parties to raise all contentions before the Tribunal on this 
issue.’
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Bangalore Electricity Supply Company Ltd. vs. 
Dy. CIT
[2021] 431 ITR 606 (Karn)
A.Y.: 2005-06
Date of order: 27th January, 2021

Deduction u/s 80-IA – Electricity undertaking – 
Expenditure on renovation and modernisation of 
existing lines – Condition precedent for deduction 
u/s 80-IA(4) – Work of renovation need not be 
completed – Expenditure need not be capitalised 
in accounts – Expenditure need not result in 
increase in value of assets – Assessee undertaking 
renovation and modernisation of existing lines 
more than 50% of book value of assets as on 1st 
April, 2004 – Assessee entitled to deduction u/s 80-
IA(4)

The assessee was a public limited company which was 
wholly owned by the Government of Karnataka and was 
engaged in the activity of distribution of electricity. For the 
A.Y. 2005-06, it claimed deduction of Rs. 141,84,44,170 
u/s 80-IA(4)(iv)(c), but the A.O. disallowed the claim. This 
was upheld both by the Commissioner (Appeals) and the 
Tribunal.

In its appeal to the High Court, the assessee submitted 
that its case fell within the third category of undertakings 
and, therefore, the amount undertaken towards renovation 
and modernisation had to be considered. Alternatively, it 
submitted that capital work-in-progress was to be included 
and should not be restricted only to those amounts which 
were capitalised in the books and substantial renovation 
and modernisation could be at any time during the period 
beginning on 1st April, 2004 and ending 31st March, 2006. 
It contended that it had undertaken substantial renovation 
and modernisation of existing lines which was more than 
50% of the book value of assets as on 1st April, 2004 
under the Explanation to section 80-IA(4)(iv)(c).

The Karnataka High Court allowed the appeal and held 
as under:

‘i) From a perusal of section 80-IA(4) it is evident that there 
are three types of undertakings which are considered by 
the Legislature eligible for deduction u/s 80-IA, viz., an 
undertaking which is (i) set up for generation or generation 
and distribution of power, (ii) starts transmission or 
distribution by laying network of new transmission or 
distribution lines, (iii) undertakes substantial renovation 
and modernisation of the existing network of transmission 

or distribution lines. Thus, for each type of undertaking 
the Legislature has used different expressions, viz., “set 
up”, “starts” and “undertakes”. These words have different 
meanings. The expression “undertake” has not been 
defined under the Act. Therefore, its common parlance 
meaning has to be taken into account. The meaning 
of the word “undertake” used in section 80-IA(4)(iv)(c) 
cannot be equated with the word “completion”.

ii) The Circular dated 15th July, 2005 [(2005) 276 ITR 
(St.) 151] issued by the CBDT clearly states that the 
tax benefit under the section has been extended to 
undertakings which undertake substantial renovation 
and modernisation of an existing network of transmission 
or distribution lines during the period beginning from 
1st April, 2004 and ending on 31st March, 2006. The 
provisions of section 80-IA(4)(iv)(c) use the expression 
“any time” during the period beginning from 1st April, 2004 
and ending on 31st March, 2006 and do not use the word 
“previous year”. Wherever the Legislature has intended 
to use the expression “previous year”, it has consciously 
done so, viz., in section 35AB, section 35ABB, section 
35AC and section 35AD as well as in 77 other sections 
of the Act.

iii) There is no requirement of capitalisation of the amount 
in the books of accounts mentioned in section 80-IA(4)
(iv)(c) which does not mandate that there has to be an 
increase in the value of plant and machinery in the books 
of accounts. Therefore, such a requirement which is not 
prescribed in the language of the provision cannot be 
read into it.

iv) The assessee had undertaken substantial renovation 
and modernisation of existing lines which was more than 
50% of the book value of the assets as on 1st April, 2004 
under the Explanation to section 80-IA(4)(iv)(c). Thus, it 
could safely be inferred that the assessee had undertaken 
the work towards renovation and modernisation of 
existing transmission or distribution lines. The assessee 
was entitled to deduction u/s 80-IA(4).’

CIT vs. S.R.A. Systems Ltd.
[2021] 431 ITR 294 (Mad)
A.Ys.: 2000-01 to 2002-03
Date of order: 19th January, 2021

New industrial undertaking in free trade zone – 
Export-oriented undertaking – Exemption under 
sections 10A and 10B – Shifting of undertaking to 
another place with approval of authorities – Not a 
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case of splitting up or reconstruction of business 
– Assessee entitled to exemption

While completing the assessment u/s 143(3) read with 
section 147 for the A.Ys. 2000-01 and 2001-02, the A.O. 
disallowed the claim of deduction made by the assessee 
under sections 10A and 10B on the ground that an 
undertaking was formed by splitting up / reconstruction of 
the business already in existence. While completing the 
assessment u/s 143(3) read with section 263(3) for the 
A.Y. 2002-03, the A.O. disallowed the claim u/s 10A on 
the ground that an undertaking was formed by splitting 
up / reconstruction of the business already in existence 
among others.

The Commissioner of Income-tax (Appeals) allowed the 
appeals for the A.Ys. 2000-01 and 2001-02 by following 
the order of the Tribunal. The Department filed appeals 
before the Income-tax Appellate Tribunal and the Tribunal 
confirmed the order of the Commissioner of Income-tax 
(Appeals). The Tribunal held that this was not a case 
of setting up of a new business but only of transfer of 
existing business to a new place located in a software 
technology park area and, thereafter, getting the approval 
from the authorities.

On appeal by the Revenue, the Madras High Court upheld 
the decision of the Tribunal and held as under:

‘On the facts and in the circumstances of the case, the 
assessee was entitled to deduction u/s 10A/10B.’

Tahiliani Design Pvt. Ltd. vs. JCIT
[2021] 432 ITR 134 (Del)
A.Y.: 2018-19
Date of order: 19th January, 2021

Settlement of cases – Sections 245D, 245F and 
245H – Powers of Settlement Commission – 
Application for settlement of case following search 
operations and notice u/s 153A – Order of penalty 
thereafter as consequence of search – Assessment 
and penalty part of same proceedings – Order of 
penalty not valid

A search and seizure operation u/s 132 as well as a 
survey u/s 133A were carried out on 29th May, 2018 in the 
case of the assessee. Thereafter, the Investigation Wing 
referred the case to the A.O. The Range Head of the A.O. 
of the assessee, after going through the seized material, 
presumed that the assessee had violated the provisions 

of section 269ST and issued a notice to it for the A.Ys. 
2018-19 and 2019-20 to show cause why penalty u/s 
271DA for violating the provisions of section 269ST 
should not be imposed on it. Meanwhile, in pursuance of 
the search and seizure operation, notices u/s 153A were 
issued to the assessee for the A.Ys. 2013-14 to 2018-
19. The assessee applied for settlement of the case on 
1st November, 2019 for the A.Ys. 2012-13 and 2013-14 
to 2019-20 and in accordance with the provisions of the 
Act on 1st November, 2019 itself also informed the A.O. 
about the filing of the application before the Settlement 
Commission. The A.O., however, proceeded to pass a 
penalty order dated 4th November, 2019.

The Delhi High Court allowed the writ petition filed by the 
assessee and held as under:

‘i) Though section 245A(b) while defining “case” refers to 
a proceeding for assessment pending before an A.O. only 
and therefrom it can follow that penalties and prosecutions 
referred to in sections 245F and 245H are with respect to 
assessment of undisclosed income only, (i) section 245F 
vests exclusive jurisdiction in the Settlement Commission 
to exercise the powers and perform the functions “of an 
Income-tax authority under this Act in relation to the case”; 
and (ii) section 245H vests the Settlement Commission 
with the power to grant immunity from “imposition of any 
penalty under this Act with respect to the case covered by 
the settlement”. The words, “of an Income-tax authority 
under this Act in relation to the case” and “immunity from 
imposition of any penalty under this Act with respect to the 
case covered by the settlement”, are without any limitation 
of imposition of penalty and immunity with respect thereto 
only in the matter of undisclosed income. They would 
also cover penalties under other provisions of the Act, 
detection whereof has the same origin as the origin of 
undisclosed income. Not only this, the words “in relation 
to the case” and “with respect to the case” used in these 
provisions are words of wide amplitude and in the nature 
of a deeming provision and are intended to enlarge the 
meaning of a particular word or to include matters which 
otherwise may or may not fall within the main provisions.

ii) Both the notices u/s 153A as well as u/s 271DA for 
violation of section 269ST had their origin in the search, 
seizure and survey conducted qua the assessee as 
evident from a bare reading of the notice u/s 271DA. Both 
were part of the same case. The proceedings for violation 
of section 269ST according to the notice dated 30th 
September, 2019 were a result of what was found in the 
search and survey qua the assessee and were capable 

17



58 BOMBAY CHARTERED ACCOUNTANT JOURNAL  MAY 2021

190 (2021) 53-A  BCAJ 

of being treated as part and parcel of the case taken by 
the assessee by way of application to the Settlement 
Commission.

iii) The Settlement Commission had exclusive jurisdiction 
to deal with the matter relating to violation of section 
269ST also and the A.O., on 4th November, 2019, did 
not have the jurisdiction to impose penalty for violation 
of section 269ST on the assessee. His order was without 
jurisdiction and liable to be set aside and quashed.’

CIT vs. Corporation Bank
[2021] 431 ITR 554 (Karn)
A.Y.: 2011-12
Date of order: 23rd November, 2020

TDS – Commission – Scope of section 194H – 
Transactions between banks for benefit of credit 
card holders – Transactions on principal-to-
principal basis – Section 194H not applicable

The assessee is a nationalised bank. For the A.Y. 2011-
12, the A.O. made disallowance u/s 40(a)(ia) of service 
charges paid to National Financial Switch (NFS) on the 
ground that tax was not deducted at source u/s 194H.

The Commissioner of Income-tax (Appeals) and the 
Tribunal allowed the assessee’s claim.

On appeal by the Revenue, the following question was 
farmed:

‘Whether, on the facts and in the circumstances of the 
case, the Tribunal erred in holding that on the payment 
made towards the service charges rendered by M/s NFS 
is neither commission nor brokerage which does not 
attract tax deduction at source u/s 194H of the Income-
tax Act?’

The Karnataka High Court upheld the decision of the 
Tribunal and held as under:

‘i) In case the credit card issued by the assessee was 
used on the swiping machine of another bank, the 
customer whose credit card was used to get access to the 
internet gateway of acquiring bank resulting in realisation 
of the payment. Subsequently, the acquiring banks 
realise and recover the payment from the bank which 
had issued the credit card. The relationship between the 
assessee and any other bank is not of an agency but 
that of two independents on principal-to-principal basis. 

Even assuming that the transaction was being routed to 
National Financial Switch and Cash Tree, even then it is 
pertinent to mention here that the same is a consortium 
of banks and no commission or brokerage is paid to it. It 
does not act as an agent for collecting charges. Therefore, 
we concur with the view taken by the High Court of Delhi 
in CIT vs. JDS Apparels (P) Ltd. [2015] 370 ITR 454 
(Delhi) and hold that the provisions of section 194H of 
the Act are not attracted to the fact situation of the case.

ii) In the result, the substantial question of law is answered 
against the Revenue and in favour of the assessee.’

CIT vs. Director of Technical Education
[2021] 432 ITR 110 (Karn)
A.Y.: 2011-12
Date of order: 10th February, 2021

TDS – Payments to contractors – Section 194C 
– Assessee, Department of State Government – 
Government directing assessee to appoint agency 
for construction of college buildings providing 
percentage of project cost for each building 
as service charges – Payments to agencies for 
construction of college buildings – Appellate 
authorities on facts holding that assessee not 
liable to deduct tax – Concurrent findings based 
on facts not shown to be perverse – Order need 
not be interfered with

The assessee was a Department of the Government 
of Karnataka and was in charge of the academic 
and administrative functions of controlling technical 
education in the State of Karnataka. As part of its 
activities, the assessee entrusted the construction of 
engineering and polytechnic college buildings under 
construction agreements to KHB and RITES. The Deputy 
Commissioner treated the assessee as an assessee-in-
default and passed an order u/s 201(1) on the ground 
that the assessee had failed to deduct the tax as required 
u/s 194C on the payments made under the contracts with 
KHB and RITES. Accordingly, a demand notice was also 
issued.

The Commissioner (Appeals), inter alia, held that the 
Government of Karnataka directed the assessee to 
appoint a particular agency like KHB or RITES for every 
new building on remuneration by providing a specific 
percentage of the project cost for each building in the 
form of service charges and that the provisions of section 
194C were not applicable. The Tribunal upheld the order 
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of the Commissioner (Appeals).

On appeal by the Revenue, the Karnataka High Court 
upheld the decision of the Tribunal and held as under:

‘The Tribunal was right in holding that the assessee was 
not liable to deduct tax u/s 194C on payments made to KHB 
and RITES for rendering of services in connection with 

the construction of engineering and polytechnic college 
buildings in the State of Karnataka. The Commissioner 
(Appeals) had gone into the details of the memorandum 
of understanding entered into with KHB and RITES and 
had held that the provisions of section 194C were not 
applicable to the assessee. The concurrent findings of 
fact by the appellate authorities need not be interfered 
with in the absence of any perversity being shown.’

Macrotech Developers Ltd. vs. Pr. Commissioner 
of Income Tax
[Writ Appeal No. 79 of 2021, date of order: 25th 
March, 2021 (Bombay High Court)]

Vivad se Vishwas sections 2(1)(o) and 9(a)(ii) – 
Prosecution – Pending prosecution for assessment 
year in question on an issue unrelated to tax arrears 
– Holding that an assessee would not be eligible 
to file a declaration would defeat very purport and 
object of Vivad se Vishwas Act – Question No. 73 
vide Circular No. 21/2020 dated 4th December, 2020 
is not in consonance with section 9(a)(ii) of Vivad 
se Vishwas Act

The assessee is a public limited company engaged in the 
business of land development and construction of real 
estate properties. Initially, Shreeniwas Cotton Mills Private 
Limited (‘Cotton Mills’ for short) was a subsidiary of the 
assessee company. Subsequently, it was merged with the 
assessee company on the strength of the amalgamation 
scheme sanctioned vide order dated 7th June, 2019 
passed by the National Company Law Tribunal, Mumbai 
Bench. The merger had taken place with effect from 1st 
April, 2018. However, the pending tax demand against 
the cotton mills under the Act continued in the name of 
the cotton mills since migration of the permanent account 
number of the cotton mills to the permanent account 
number of the assessee company had not taken place. 
Therefore, it is pleaded that the tax demand of the cotton 
mills should be construed to be that of the assessee 
company and reference to the assessee company would 
mean and include the assessee company as well as the 
cotton mills.

For the A.Y. 2015-16, the assessee had filed return 
of income u/s 139(1) disclosing total income of Rs. 

2,05,71,01,650. The self-assessment income tax payable 
on the returned income as per section 115JB was Rs. 
69,92,08,851. At the time of filing of the return, an amount 
of Rs. 27,34,77,755 was shown to have been paid by 
way of tax deducted at source. The balance of the self-
assessment tax of Rs. 42,57,31,096 (Rs.69,92,08,851 
less Rs. 27,34,77,755) with interest thereon under 
sections 234A, 234B and 234C aggregating to Rs. 
12,36,74,855 (totalling Rs. 54,94,05,951) was paid by the 
assessee after the due date for filing of the return.

The Pr. CIT issued notice to the assessee on 19th 
September, 2017 to show cause as to why prosecution 
should not be initiated against it u/s 276-C(2) for alleged 
wilful attempt to evade tax on account of delayed payment 
of the balance amount of the self-assessment tax. 
The assessee in its reply denying the allegations, made 
a request to the Pr. CIT to withdraw the show cause 
notice. The assessee did not apply for compounding u/s 
279(2).

In the meanwhile, on 17th December, 2017, the A.O. passed 
the assessment order for the A.Y. 2015-16 u/s 143(3). In 
this order, he disallowed certain expenses claimed by the 
assessee towards workmen’s compensation and other 
related expenses. After disallowing such claim, the A.O. 
computed the tax liability of the assessee at Rs. 61.75 
crores, inclusive of interest.

When the aforesaid assessment order was challenged by 
the assessee, the Commissioner (Appeals) dismissed it 
and upheld the assessment order vide order dated 27th 
December, 2018.

Aggrieved by this order, the assessee preferred further 
appeal before the ITAT which is pending before the 
Tribunal for final hearing.

AJAY R. SINGH
Advocate

PART B IUNREPORTED DECISIONS
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While the appeal of the assessee was pending before the 
Tribunal, the Central Government enacted the Direct Tax 
Vivad se Vishwas Act, 2020 which came into force on and 
from 17th March, 2020. The primary objective of this Act is 
to reduce pending tax litigations pertaining to direct taxes 
and in the process grant considerable relief to the eligible 
declarants while at the same time generating substantial 
revenue for the Government.

Circular No. 9 of 2020 dated 22nd April, 2020 was issued 
whereby certain clarifications were given in the form of 
questions and answers. The Central Government vide a 
Notification dated 18th March, 2020 has made the Vivad 
se Vishwas Rules.

With a view to settling the pending tax demand, the 
assessee submitted a declaration in terms of the Vivad se 
Vishwas Act on 23rd September, 2020 in the name of the 
cotton mills in respect of the tax dues for the A.Y. 2015-16 
which is the subject matter of the appeal pending before 
the Tribunal.

While the assessee’s declaration dated 23rd September, 
2020 was pending, it came to know that the Pr. CIT 
had passed an order on 3rd May, 2019 authorising the 
Joint Commissioner of Tax (OSD) to initiate criminal 
prosecution against the cotton mills and its directors by 
filing a complaint before the competent magistrate in 
respect of the delayed payment of self-assessment tax 
for the A.Y. 2015-16. On the basis of such sanction, the 
Income-tax Department filed a criminal complaint under 
section 276-C(2) r/w/s 278B before the 38th Metropolitan 
Magistrate’s Court at Ballard Pier. However, no progress 
has taken place in the said criminal case.

The impugned Circular No. 21/2020 dated 4th December, 
2020 was issued giving further clarifications in respect 
of the Vivad se Vishwas Act. Question No. 73 contained 
therein is: when in the case of a taxpayer prosecution 
has been initiated for the A.Y. 2012-13 with respect to 
an issue which is not in appeal, would he be eligible to 
file declaration for issues which are in appeal for the said 
assessment year and in respect of which prosecution 
has not been launched? The answer given to this is that 
ineligibility to file declaration relates to an assessment 
year in respect of which prosecution has been instituted 
on or before the date of declaration. Since for the A.Y. 
2012-13 prosecution has already been instituted, the 
taxpayer would not be eligible to file a declaration for 
the said assessment year even on issues not relating to 
prosecution.

It is the grievance of the assessee company that on the 
basis of the answer given to Question No. 73 its declaration 
would be rejected since the declaration pertains to the 
A.Y. 2015-16 and prosecution has been launched against 
it for delayed payment of self-assessment tax for the A.Y. 
2015-16. It is in this context that the assessee approached 
the High Court by a writ petition seeking the reliefs as 
indicated above.

The High Court held that the exclusion referred to in 
section 9(a)(ii) is in respect of tax arrears relating to an 
assessment year in respect of which prosecution has 
been instituted on or before the date of filing of declaration. 
Thus, what section 9(a)(ii) postulates is that the provisions 
of the Vivad se Vishwas Act would not apply in respect of 
tax arrears relating to an assessment year in respect of 
which prosecution has been instituted on or before the 
date of filing of declaration. Therefore, the prosecution 
must be in respect of tax arrears relating to an A.Y. The 
Court was of the view that there is no ambiguity insofar 
as the intent of the provision is concerned and a statute 
must be construed according to the intention of the 
Legislature and that the Courts should act upon the true 
intention of the Legislature while applying and interpreting 
the law. Therefore, what section 9(a)(ii) stipulates is that 
the provisions of the Vivad se Vishwas Act shall not apply 
in the case of a declarant in whose case a prosecution 
has been instituted in respect of tax arrears relating to 
an assessment year on or before the date of filing of 
declaration. The prosecution has to be in respect of tax 
arrears which naturally is relatable to an assessment year.

The Court observed that a look at clauses (b) to (e) of 
section (9) shows that there is a clear demarcation in 
section 9 of the Act inasmuch as the exclusions provided 
under clause (a) are in respect of tax arrears, whereas 
in clauses (b) to (e) the thrust is on the person who is 
either in detention or facing prosecution under the special 
enactments mentioned therein. Therefore, if we read 
clauses (b) to (e) of section 9, it would be apparent that 
such categories of persons would not be eligible to file 
a declaration under the Vivad se Vishwas Act in view of 
their exclusion in terms of section 9(b) to (e).

Apart from this, the Court observed that under the 
scheme of the Act and the purpose of the Rules as a 
whole, the basic thrust is on settlement in respect of tax 
arrears. Under section 9 certain categories of assessees 
are excluded from availing the benefit of the Vivad 
se Vishwas Act. While those persons who are facing 
prosecution under serious charges or those who are in 
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detention as mentioned in clauses (b) to (e) are excluded, 
the exclusion under clause (a) is in respect of tax arrears 
which is further circumscribed by sub-clause (ii) to the 
extent that if prosecution has been instituted in respect of 
tax arrears of the declarant relating to an A.Y. on or before 
the date of filing of declaration, he would not be entitled to 
apply under the Vivad se Vishwas Act. Now, tax arrears 
has a definite connotation under the Vivad se Vishwas Act 
in terms of section 2(1)(o) which has to be read together 
with sections 2(f) to 2(j).

Further, the High Court held that to say that the ineligibility 
u/s 9(a)(ii) relates to an assessment year and if for that 
assessment year a prosecution has been instituted, then 
the taxpayer would not be eligible to file declaration for 
the said A.Y. even on issues not relating to prosecution, 
would not only be illogical and irrational but would be in 
complete deviation from section 9(a)(ii) of the Act. Such an 
interpretation would do violence to the plain language of 
the statute and, therefore, cannot be accepted. On a literal 
interpretation or by adopting a purposive interpretation of 
section 9(a)(ii), the only exclusion visualised under the 
said provision is pendency of a prosecution in respect of 
tax arrears relatable to an assessment year as on the date 
of filing of declaration and not pendency of a prosecution 
in respect of an A.Y. on any issue. The debarment must be 
in respect of the tax arrears as defined u/s 2(1)(o) of the 
Vivad se Vishwas Act. Therefore, to hold that an assessee 
would not be eligible to file a declaration because there is 

a pending prosecution for the A.Y. in question on an issue 
unrelated to tax arrears would defeat the very purport and 
object of the Act. Such an interpretation which abridges 
the scope of settlement as contemplated under the Act 
cannot, therefore, be accepted.

Insofar as the prosecution against the petitioner is 
concerned, the same has been initiated u/s 276C(2) 
because of the delayed payment of the balance amount 
of the self-assessment tax. Such delayed payment 
cannot be construed to be a tax arrear within the meaning 
of section 2(1)(o). Therefore, such a prosecution cannot 
be said to be in respect of tax arrears. Since such a 
prosecution is pending which is relatable to the A.Y, 2015-
16, it would be in complete defiance of logic to debar the 
petitioner from filing a declaration for settlement of tax 
arrears for the said A.Y. which is pending in appeal before 
the Tribunal.

Considering the above, the clarification given by way of 
answer to Question No. 73 vide Circular No. 21/2020 
dated 4th December, 2020 is not in consonance with 
section 9(a)(ii) of the Vivad se Vishwas Act and, therefore, 
the same would stand to be set aside and quashed. The 
declaration of the petitioner dated 23rd September, 2020 
was directed to be decided by the Pr. CIT in conformity 
with the provisions of the Vivad se Vishwas Act dehors 
the answer given to Question No. 73 which was set aside 
and quashed. The writ petition was allowed.

You never change things by fighting the 
existing reality. To change something, 

build a new model that makes the 
existing model obsolete
 —  Buckminster Fuller

The future rewards those who press on. 
I don’t have time to feel sorry for myself. 

I don’t have time to complain. 
I’m going to press on

 —  Barack Obama
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the 1st day of April, 2002 (A.Y. 2002-03) will be dealt with 
in accordance with the provisions of section 32(2) as 
amended by the Finance Act, 2001.

On an SLP, the Supreme Court held that in view of the 
judgments on the interpretation of section 32(2) delivered 
by the Delhi, Gujarat, Madras and Bombay High Courts, 
which were upheld by it by special leave petitions being 
dismissed, no question of law arose for determination in 
these special leave petitions.

The Mavilayi Service Co-operative Bank Ltd. vs. 
CIT
(2021) 431 ITR 1 (SC)

Co-operative society – Special deduction – A 
deduction that is given without any reference to 
any restriction or limitation cannot be restricted 
or limited by implication by adding the word 
‘agriculture’ into section 80P(2)(a)(i) when it is not 
there – Section 80P(4) is to be read as a proviso, 
which proviso now specifically excludes co-
operative banks which are co-operative societies 
engaged in banking business, i.e., engaged in 
lending money to members of the public, which 
have a licence in this behalf from the RBI

The appeals were filed before the Supreme Court by co-
operative societies who had been registered as ‘primary 
agricultural credit societies’, together with one ‘multi-
State co-operative society’, and raised questions as to 
deductions that could be claimed u/s 80P(2)(a)(i) and, 
in particular, whether these assessees were entitled to 
such deductions after the introduction of section 80P(4) 
by section 19 of the Finance Act, 2006.

All these assessees, who were stated to be providing 
credit facilities to their members for agricultural and allied 
purposes, had been classified as primary agricultural 
credit societies by the Registrar of Co-operative Societies 
under the Kerala Co-operative Societies Act, 1969 
(‘Kerala Act’), and were claiming a deduction u/s 80P(2)

GLIMPSES OF SUPREME COURT RULINGS

Pr. Commissioner of Income-tax vs. Petrofils 
Co-operative Limited
(2021) 431 ITR 501 (SC)

Depreciation – Unabsorbed depreciation – Effect 
of amendment of section 32(2) by Finance Act, 
2001 – Any unabsorbed depreciation available to 
an assessee on 1st April, 2002 (assessment year 
2002-03) will be dealt with in accordance with the 
provisions of section 32(2) as amended by the 
Finance Act, 2001

Prior to the Finance (No. 2) Act of 1996, the unabsorbed 
depreciation for any year was allowed to be carried 
forward indefinitely and by a deeming fiction became 
an allowance of the immediately succeeding year. 
The Finance (No. 2) Act of 1996 restricted the carrying 
forward of unabsorbed depreciation and set-off to a limit 
of eight years from the assessment year 1997-98. Thus, 
the brought-forward depreciation for A.Y. 1997-98 was 
eligible to be carried forward and set off against income 
till A.Y. 2005-06. Section 32(2) of the Act was amended 
by the Finance Act, 2001 to provide that the depreciation 
allowance or the part of the allowance to which effect 
has not been given shall be added to the amount of 
depreciation for the following previous year and deemed 
to be part of the allowance of that previous year and so on 
from the succeeding year.

A question arose before the Gujarat High Court in an 
appeal filed by the Revenue as to whether the ITAT was 
right in law in directing the Assessing Officer (A.O.) to allow 
carry-forward of depreciation which had been allowed to 
the assessee because unabsorbed depreciation up to 
1997-98 would become depreciation of the current year 
and to be treated in accordance with law.

The High Court dismissed the appeal following its 
judgment in the case of General Motors India P. Ltd. 
vs. Deputy Commissioner of Income-tax reported in 
(2013) 354 ITR 244 (Guj) wherein it was held that any 
unabsorbed depreciation available to an assessee on 
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(a)(i) which had been granted to them up to A.Y. 2007-08.

However, with the introduction of section 80P(4), the 
scenario changed. In respect of these assessees, the 
A.O. denied their claims for deduction, relying upon 
section 80P(4) holding that as per the Audited Receipt 
and Disbursal Statement furnished by the assessees in 
these cases, agricultural credits that were given by the 
assessee-societies to their members were found to be 
negligible – the credits given to such members being for 
purposes other than agricultural credit.

The decisions of the A.O.s were challenged up to the 
Kerala High Court. Before the High Court, the assessees 
relied upon a decision of a Division Bench of the same 
Court in Chirakkal Service Co-operative Bank Ltd. 
vs. CIT (2016) 384 ITR 490 (Ker). The High Court, after 
considering section 80P(4), various provisions of the 
Kerala Act, the Banking Regulation Act, 1949, the bye-
laws of the societies, etc., held that once a co-operative 
society is classified by the Registrar of Co-operative 
Societies under the Kerala Act as being a primary 
agricultural credit society, the authorities under the IT Act 
cannot probe into whether agricultural credits were in fact 
being given by such societies to their members, thereby 
going behind the certificate so granted. This being the 
case, the High Court in Chirakkal (Supra) held that since 
all the assessees were registered as primary agricultural 
credit societies, they would be entitled to the deductions 
u/s 80P(2)(a)(i) read with section 80P(4).

However, the Department contended that the judgment 
in Chirakkal (Supra) was rendered per incuriam by not 
having noticed the earlier decision of another Division 
Bench of the Kerala High Court in Perinthalmanna 
Service Co-operative Bank Ltd. vs. ITO and Anr. 
(2014) 363 ITR 268 (Ker) where, in an appeal challenging 
orders u/s 263, it was held that the revisional authority 
was justified in saying that an inquiry has to be conducted 
into the factual situation as to whether a co-operative 
bank is in fact conducting business as a co-operative 
bank and not as a primary agricultural credit society, and 
depending upon whether this was so for the relevant 
assessment year, the A.O. would then allow or disallow 
deductions claimed u/s 80P, notwithstanding that mere 
nomenclature or registration certificates issued under the 
Kerala Act would show that the assessees are primary 
agricultural credit societies.

These divergent decisions led to a Reference order dated 
9th July, 2018 to a Full Bench of the Kerala High Court.

The Full Bench, by the impugned judgment dated 19th 
March, 2019, referred to section 80P, various provisions 
of the Banking Regulation Act and the Kerala Act and held 
that the main object of a primary agricultural credit society 
which exists at the time of its registration must continue at 
all times, including for the assessment year in question. 
Notwithstanding the fact that the primary agricultural credit 
society is registered as such under the Kerala Act, yet, the 
A.O. must be satisfied that in the particular assessment 
year its main object is, in fact, being carried out. If it is 
found that as a matter of fact agricultural credits amount 
to a negligible amount, then it would be open for the A.O., 
applying the provisions of section 80P(4), to state that as 
the co-operative society in question (although registered 
as a primary agricultural credit society) is not, in fact, 
functioning as such, the deduction claimed u/s 80P(2)(a)
(i) must be refused. This conclusion was reached after 
referring to several judgments but relying heavily upon the 
judgment of the Supreme Court in Citizen Co-operative 
Society Ltd. vs. Asst. CIT, Hyderabad (2017) 9 SCC 
364.

Being aggrieved by the Full Bench judgment, the appellant 
assessees were before the Supreme Court.

The Supreme Court noted the relevant provisions of 
various applicable Acts and also the bye-laws of some of 
the appellants that were available on record and noted that 
though the main object of the primary agricultural society 
in question was to provide financial assistance in the 
form of loans to its members for agricultural and related 
purposes, yet, some of the objects went well beyond, and 
included performing of banking operations ‘as per Rules 
prevailing from time to time’, opening of medical stores, 
running of showrooms and providing loans to members 
for purposes other than agriculture.

The Supreme Court made the following observations for 
the proper interpretation of section 80P:

First, the marginal note to section 80P which reads 
‘Deduction in respect of income of co-operative societies’ 
is important, in that it indicates the general ‘drift’ of the 
provision.

Second, for purposes of eligibility for deduction, the 
assessee must be a ‘co-operative society’. A co-operative 
society is defined in section 2(19) as being a co-operative 
society registered either under the Co-operative Societies 
Act, 1912 or under any other law for the time being in force 
in any State for the registration of co-operative societies. 
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This, therefore, refers only to the factum of a co-operative 
society being registered under the 1912 Act or under the 
State law. For purposes of eligibility, it is unnecessary to 
probe any further as to whether the co-operative society 
is classified as X or Y.

Third, the gross total income must include income that is 
referred to in sub-section (2).

Fourth, sub-clause (2)(a)(i) then speaks of a co-operative 
society being ‘engaged in’ carrying on the business of 
banking or providing credit facilities to its members. What 
is important qua sub-clause (2)(a)(i) is the fact that the 
co-operative society must be ‘engaged in’ providing credit 
facilities to its members.

Fifth, as has been held in Udaipur Sahkari Upbhokta 
Thok Bhandar Ltd. vs. CIT (2009) 8 SCC 393 at 
paragraph 23, the burden is on the assessee to show, 
by adducing facts, that it is entitled to claim the deduction 
u/s 80P. Therefore, the A.O. under the IT Act cannot be 
said to be going behind any registration certificate when 
he engages in a fact-finding inquiry as to whether the 
co-operative society concerned is in fact providing credit 
facilities to its members. Such fact-finding inquiry [see 
section 133(6)] would entail examining all relevant facts 
of the co-operative society in question to find out whether 
it is, as a matter of fact, providing credit facilities to its 
members, whatever be its nomenclature. Once this task 
is fulfilled by the assessee, by placing reliance on such 
facts as would show that it is engaged in providing credit 
facilities to its members, the A.O. must then scrutinise the 
same and arrive at a conclusion as to whether this is, in 
fact, so.

Sixth, in Kerala State Co-operative Marketing 
Federation Ltd. and Ors. (Supra) it has been held 
that the expression ‘providing credit facilities to its 
members’ does not necessarily mean agricultural credit 
alone. Section 80P being a beneficial provision must be 
construed with the object of furthering the co-operative 
movement generally, and section 80P(2)(a)(i) must be 
contrasted with section 80P(2)(a)(iii) to (v) which expressly 
speaks of agriculture. Further, it must also be contrasted 
with sub-clause (b) which speaks only of a ‘primary’ 
society engaged in supplying milk, etc., thereby defining 
which kind of society is entitled to deduction, unlike the 
provisions contained in section 80P(2)(a)(i). Further, the 
proviso to section 80P(2), when it speaks of sub-clauses 
(vi) and (vii), further restricts the type of society which 
can avail of the deductions contained in those two sub-

clauses, unlike any such restrictive language in section 
80P(2)(a)(i). Once it is clear that the co-operative society 
in question is providing credit facilities to its members, the 
fact that it is providing credit facilities to non-members also 
does not disentitle the society in question from availing 
of the deduction. The distinction between eligibility for 
deduction and attributability of the amount of profits and 
gains to an activity is a real one. Since profits and gains 
from credit facilities given to non-members cannot be said 
to be attributable to the activity of providing credit facilities 
to its members, such amount cannot be deducted.

Seventh, section 80P(1)(c) also makes it clear that 
section 80P is concerned with the co-operative movement 
generally and, therefore, the moment a co-operative 
society is registered under the 1912 Act, or a State Act, 
and is engaged in activities which may be termed as 
residuary activities, i.e., activities not covered by sub-
clauses (a) and (b), either independently or in addition to 
those activities, then profits and gains attributable to such 
activity are also liable to be deducted, but subject to the 
cap specified in sub-clause (c). The reach of sub-clause 
(c) is extremely wide and would include co-operative 
societies engaged in any activity, completely independent 
of the activities mentioned in sub-clauses (a) and (b), 
subject to the cap of Rs. 50,000 to be found in sub-clause 
(c)(ii). This puts an end to any argument that in order to 
avail of a benefit u/s 80P a co-operative society once 
classified as a particular type of society must continue to 
fulfil those objects alone. If such objects are only partially 
carried out and the society conducts any other legitimate 
type of activity, such co-operative society would only be 
entitled to a maximum deduction of Rs. 50,000 under sub-
clause (c).

Eighth, sub-clause (d) also points in the same direction, in 
that interest or dividend income derived by a co-operative 
society from investments with other co-operative societies 
are also entitled to deduct the whole of such income, 
the object of the provision being furtherance of the co-
operative movement as a whole.

Coming to the provisions of section 80P(4), the Supreme 
Court referred to the speech of the Finance Minister on 
28th February, 2006, the Circular dated 28th December, 
2006 containing explanatory notes on provisions 
contained in the Finance Act, 2006 and a clarification by 
the CBDT, in a letter dated 9th May, 2008, and observed 
that the limited object of section 80P(4) was to exclude 
co-operative banks that function at par with other 
commercial banks, i.e., which lend money to members 
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of the public. Thus, from section 3 read with section 56 
of the Banking Regulation Act, 1949, it would be clear 
that a primary co-operative bank cannot be a primary 
agricultural credit society, as a co-operative bank must be 
engaged in the business of banking as defined by section 
5(b) of the Banking Regulation Act, 1949, which means 
the accepting, for the purpose of lending or investment, 
of deposits of money from the public. Likewise, u/s 22(1)
(b) of the Banking Regulation Act, 1949 as applicable to 
co-operative societies, no co-operative society shall carry 
on banking business in India, unless it is a co-operative 
bank and holds a licence issued in that behalf by the RBI. 
As opposed to this, a primary agricultural credit society 
is a co-operative society, the primary object of which is 
to provide financial accommodation to its members for 
agricultural purposes or for purposes connected with 
agricultural activities.

The Supreme Court, therefore, concluded that the 
ratio decidendi of Citizen Co-operative Society Ltd. 
(Supra), must be given effect to. Section 80P, being a 
benevolent provision enacted by Parliament to encourage 
and promote the co-operative sector in general, must be 
read liberally and reasonably, and if there is ambiguity, in 

favour of the assessee. A deduction that is given without 
any reference to any restriction or limitation cannot be 
restricted or limited by implication, as was sought to be 
done by the Revenue in the present case by adding the 
word ‘agriculture’ into section 80P(2)(a)(i) when it is not 
there. Further, section 80P(4) is to be read as a proviso, 
which proviso now specifically excludes co-operative 
banks which are co-operative societies engaged in 
banking business, i.e., engaged in lending money to 
members of the public, which have a licence in this behalf 
from the RBI.

According to the Supreme Court, judged by this 
touchstone, it was clear that the impugned Full Bench 
judgment was wholly incorrect in its reading of Citizen 
Co-operative Society Ltd. (Supra). Clearly, therefore, 
once section 80P(4) was out of harm’s way, all the 
assessees in the present case were entitled to the 
benefit of the deduction contained in section 80P(2)(a)(i), 
notwithstanding that they may also be giving loans to their 
members which are not related to agriculture. Further, in 
case it is found that there were instances of loans being 
given to non-members, profits attributable to such loans 
obviously could not be deducted. 

Optimism is a strategy for making a 
better future. Because unless you believe 

that the future can be better, you are 
unlikely to step up and take responsibility 

for making it so
 —  Noam Chomsky

People were always getting ready for 
tomorrow. I didn’t believe in that. 

Tomorrow wasn’t getting ready for them. 
It didn’t even know they were there

 —  Cormac McCarthy
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CONTROVERSIES

PREMIUM RECEIVED BY LANDLORD ON TRANSFER OF 
TENANCY RIGHTS – CAPITAL OR REVENUE?

PRADIP KAPASI I GAUTAM NAYAK I BHADRESH DOSHI
Chartered Accountants

ISSUE FOR DISCUSSION
A person acquiring the right to use an immovable 
property on a month-to-month basis without acquiring the 
ownership right is known as the tenant and the person 
continuing to be the owner of the property is known as 
the landlord. The monthly compensation paid for the use 
of the property is known as the rent. Various States in 
India have tenancy laws, whereby tenants are protected 
from eviction by the landlord from premises in which they 
are tenants. The rights so acquired by the person to use 
the property are known as tenancy rights. These rights 
may be acquired for a consideration known as salami or 
premium, though many States prohibit payment of such 
consideration.

On the other hand, many States permit the transfer of 
tenancy rights by the tenant for a consideration with the 
consent of the landlord, who may consent to the transfer 
on receipt of a payment or even without it. These tenancy 
rights are recognised by the tax laws as capital assets 
of the tenant and accordingly the gains if any on their 
transfer are taxed under the head capital gains. Section 55 
provides that the cost of acquisition of the tenancy is to be 
taken as Nil unless paid for, in which case the cost would 
be the one that is paid for acquiring the tenancy. Tenancy 
rights when acquired for a fixed period under a written 
instrument are known as leasehold rights. Acquisition of 
a license to use the property, although similar to lease or 
tenancy, is not the same.

An interesting issue has arisen as to the manner of 
taxation of the receipt by the landlord for consenting 
to such transfer of tenancy – whether it is capital in 
nature and therefore not taxable or taxable as capital 
gains, or whether it is revenue in nature and taxable 
as income. There have been conflicting decisions 
of the Mumbai Bench of the Tribunal on this issue. 
The taxation of such receipt under the provisions of 
section 56(2)(x) is another aspect that requires 
consideration.

THE VINOD V. CHHAPIA CASE
The issue came up before the Mumbai Bench of the 
Tribunal in the case of Vinod V. Chhapia vs. ITO (2013) 
31 taxmann.com 415.

In this case, the assessee was a HUF which owned an 
immovable property. Part of the property was let out to a 
tenant since 1962 and part of the property was occupied 
by the members of the HUF. The tenant expired in 1986 
and the tenancy rights were inherited by her daughter.

A tripartite agreement was entered into between the 
daughter, new tenants and the landlord for surrender 
of tenancy by the daughter and grant of tenancy by the 
landlord in favour of the new tenants. The daughter 
surrendered her tenancy rights in favour of the landlord 
to facilitate renting of the property to the new tenants. 
The incoming tenants paid an amount of Rs. 14.74 
lakhs to the daughter and an amount of Rs. 7.26 lakhs 
to the assessee-landlord simultaneously. The assessee 
accepted the surrender of tenancy rights and possession 
of the property and received the amount from the new 
tenants as consideration for granting the new tenants 
monthly tenancy of the flat.

The assessee invested the amount of Rs. 7.26 lakhs in 
bonds issued by NABARD, treated the amount received 
from the new tenants as capital gains and claimed 
exemption u/s 54EC.

During assessment proceedings, the assessee claimed 
that the amount was received towards surrender of a 
right, which was part of the bundle of rights owned by 
the assessee in respect of the property. The assessee 
claimed that the receipt of the consideration of Rs. 
7.26 lakhs was for the extinguishment of the rights and 
therefore was capital gains eligible for exemption u/s 
54EC. Various decisions were cited by the assessee in 
support of the proposition that the amount received on 
surrender of tenancy rights was a capital receipt, which 
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was taxable under the head ‘capital gains’.

But the A.O. brought out the distinction between transfer 
of tenancy rights vis-à-vis surrender of tenancy rights. 
According to him, the receipt by the landlord was for 
consenting to a transfer of the right of residence by the 
existing tenant to the new tenants. He sought to support 
this view by the fact of payment of consideration by the 
new tenants to both the original tenant and the landlord. 
The A.O. distinguished the judgments cited before him, 
since all of those related to surrender of tenancy rights.

According to the A.O., the outgoing tenant (the daughter) 
surrendered (transferred) the tenancy rights in favour of 
the new tenants and not to the assessee-landlord. He 
held that the amount of Rs. 7.26 lakhs was received by 
him from the new tenants for consenting to the transfer 
of tenancy to the new tenants, and not for surrender of 
tenancy, and was therefore not a capital receipt. The A.O. 
therefore taxed the amount of Rs. 7.26 lakhs as income of 
the assessee under the head ‘income from other sources’, 
rejecting the claim of exemption u/s 54EC.

Before the Commissioner (Appeals), the assessee 
submitted that consent of the landlord was mandatory 
for the new tenants to enjoy the right of residence. Thus, 
by consenting, the assessee gave up (transferred) some 
of the rights out of the bundle of rights attached to the 
said property, a capital asset. Reliance was placed on the 
Supreme Court decision in the case of CIT vs. D.P. Sandu 
Bros. Chembur (P) Ltd. 273 ITR 1 and on the Bombay 
High Court decision in the case of Cadell Weaving Mill 
Co. (P) Limited vs. CIT 249 ITR 265, for the proposition 
that the amount received on surrender of tenancy rights 
is a capital receipt taxable under the head ‘capital gains’, 
and not ‘income from other sources’.

The Commissioner (Appeals) rejected the appeal, 
confirming the order of the A.O. and held that the 
assessee continued to hold the ownership rights even 
after the new tenants entered the house and that the 
outgoing tenant transferred the tenancy rights to the new 
tenants. The assessee merely gave its consent for such 
transfer, for which it received the sum of Rs. 7.26 lakhs 
which could not be termed as a receipt for surrender of 
tenancy rights. Had it amounted to a surrender of tenancy 
rights in favour of the landlord, the consideration would 
have been paid by the landlord to the outgoing tenant. 
Therefore, it was a case of encashment of the power 
of consent for transfer of the tenancy rights to the new 
tenants. The Commissioner (Appeals) next observed that 

if the new tenants further transferred the property to some 
other tenant, the assessee would be entitled to receive a 
similar amount and the ownership rights of the property 
would continue to vest with the assessee.

Before the Tribunal, on behalf of the assessee it was 
submitted that the rights attached to an immovable 
property constituted a bundle of rights. Exploitation 
of these rights gives rise to capital gains. Without the 
surrender of tenancy rights by the original tenant to the 
assessee, the assessee could not have consented to 
the transfer of residence in favour of the new tenant. 
Therefore the consideration received by the assessee 
was for surrender of tenancy rights, which was a capital 
receipt, taxable as capital gains.

Attention was drawn by the assessee to the tripartite 
agreement between the assessee, the original tenant 
and the new tenants, which mentioned that the original 
tenant was the sole owner of the tenancy rights and she 
surrendered the flat to the landlord including the tenancy 
rights.

On behalf of the Revenue it was argued that normally in 
the case of surrender of tenancy rights the tenant would 
receive the consideration from the landlord for surrender 
of the same. In the case before the Tribunal, the landlord 
did not pay the consideration to the original tenant, but it 
was the new tenants who paid the consideration to the 
original tenant. Further, the assessee continued to hold 
the right of ownership of the property and tenancy rights 
were transferred from the old tenant to the new tenants. It 
was therefore submitted that the amount was rightly taxed 
as ‘income from other sources.’

The Tribunal noted that all the decisions cited before it, 
whether by the assessee or by the Revenue, were in the 
context of undisputed surrender of tenancy rights and 
were therefore distinguishable on facts. Analysing the 
facts of the case, the Tribunal was of the view that the 
consideration paid by the new tenants was for consent of 
the landlord for the transfer of tenancy rights between the 
new and old tenants and the amount of Rs. 7.26 lakhs was 
the consideration for consent. According to the Tribunal, 
generally in matters of tenancy rights disputes it is the 
tenant who gets the financial benefit, which flows from the 
pockets of the landlord in lieu of surrender of the tenancy 
rights by the tenant, and the landlord does not receive 
any amount. Therefore, according to the Tribunal, the 
settled law relating to taxation of a receipt on surrender of 
tenancy rights would not apply in the case before it.
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The Tribunal also examined whether the assessee 
actually received all the rights over the property, including 
the tenancy rights. It noted the clause in the agreement 
which indicated that the existing tenant surrendered the 
tenancy rights along with the property to the assessee. 
It questioned the need for the existing tenant to be a 
signatory to the agreement giving the property on monthly 
rent to the new tenants and the need for a tripartite 
agreement. According to the Tribunal, letting of the 
property to the new tenant was a matter of agreement 
between the landlord and the new tenant.

Noting that the monthly rental and rental advance were 
nominal, the Tribunal was of the view that the sum of Rs. 
7.26 lakhs paid to the landlord by the new tenant was 
consideration for the consent. As per the Tribunal, the 
receipt was for the consent for transfer by the old tenant 
to the new tenants, for a consideration of Rs. 14.48 lakhs 
and there was a need for the consent of the landlord. 
The Tribunal accordingly held that there was no transfer 
of any capital asset by the landlord to the new tenants 
and that the sum of Rs. 7.26 lakhs was neither a capital 
receipt nor a rental receipt.

The Tribunal also noted that there was no time gap 
between the vacation of the property by the old tenant 
and grant of rental rights to the new tenants. There 
was continuity of renting of the property and there was 
no evidence to infer that the house was in the vacant 
possession of the assessee even after the alleged end 
of the tenancy of the old tenant. Therefore, the assessee 
never got the property in vacant condition. Hence the 
Tribunal held that the amount received was consideration 
for consent, it did not involve any transfer of capital rights 
attached to the property, and it constituted a windfall 
gain to the assessee, which was taxable under the head 
‘income from other sources’.

NEW PIECE GOODS BAZAR CO. LTD. 
CASE
The issue again came up before the Mumbai Bench of 
the Tribunal in the case of Jt. CIT vs. New Piece Goods 
Bazar Co. Ltd., ITA No. 6983/Mum/2012 dated 25th 
May, 2016.

In this case, the assessee was the owner of several 
shops in the cloth market which were given on rent to 
different tenants. Every year, some tenants transferred 
the possession of shops to new tenants, with the consent 
of the assessee, who was the owner of the shops. In 
consideration of giving its consent to the transfer of 

possession of the shops from old tenants to the new 
tenants, the assessee was receiving a certain premium 
from the old tenants.

Earlier, the receipt of premium by the assessee was 
shown as income under the head ‘capital gains’. During 
the relevant year also, certain old tenants transferred their 
possessory rights of the rental shops to the new tenants 
with the consent of the assessee. In consideration of 
giving consent for such transfer of possessory rights, the 
assessee received a premium of Rs. 1,15,50,000 from 
the old tenants. The assessee treated such amount as 
income from ‘capital gains’ and claimed exemption from 
taxation of a part thereof u/s 54EC.

The A.O. held that the assessee was the owner of the 
shops, the old tenants had transferred the tenancy 
rights in favour of the new tenants along with rights of 
possession and the assessee remained the owner of the 
shops as before. Consequently, there was no transfer of 
the capital assets, being shops, as even after the transfer 
of tenancy rights the assessee continued to remain the 
owner of the shops. According to the A.O., while the 
transfer of tenancy rights indisputably resulted in capital 
gains, such capital gains would be taxable in the hands 
of the outgoing tenants and could not be taxed as the 
capital gains of the assessee. The A.O. therefore held 
that the amount received by the assessee as premium 
was taxable in the hands of the assessee as ‘income 
from other sources’ and not as ‘capital gains’, and that 
the assessee was therefore not entitled to exemption u/s 
54EC.

In an appeal before the Commissioner (Appeals), the 
assessee submitted that in earlier and subsequent years 
also, a similar amount was offered to tax as capital gains 
and was accepted by the Income-tax Department. It 
was further argued that tenancy rights was undoubtedly 
a capital asset under the law and therefore any gains 
arising from the transfer of such rights had to be assessed 
under the head ‘capital gains’.

The Commissioner (Appeals) noted that a right was a 
bundle of benefits embedded in some asset or independent 
thereof. Capital asset meant property of any kind held by 
an assessee. Therefore, a right, whether or not attached 
to any asset, was also a property. The old tenant could 
transfer the possessory rights of the shops only with the 
consent of the landlord. According to the Commissioner 
(Appeals), such right of consent was a property in the 
hands of the assessee. Since that right or property was 
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connected to the capital asset, i.e., shops, therefore such 
a right of consent was also a capital asset in the hands of 
the assessee which was more or less similar to a tenancy 
right, which was also a capital asset.

The Commissioner (Appeals) therefore held that on giving 
consent to change in the possession of rented premises 
from an old tenant to a new tenant, there was a transfer 
of capital asset. He, therefore, held that such receipt 
was liable to tax as capital gains and the assessee was 
entitled to exemption u/s 54EC.

On appeal by the Revenue, the Tribunal expressed its 
agreement with the observations of the Commissioner 
(Appeals) that the assessee acquired a bundle of rights 
(ownership) with respect to the shops. These rights 
included, inter alia, the right of grant of tenancy. The term 
‘capital asset’ was defined in the widest possible manner 
in section 2(14) and had been curtailed only to the extent 
of exclusions given in the said section, including stock-in-
trade and personal effects. The asset under consideration 
clearly did not fall within the above exclusions. The bundle 
of rights acquired by the assessee was undoubtedly 
valuable in terms of money.

On the above reasoning, the Tribunal held that the 
tenancy rights formed part of a capital asset in the hands 
of the assessee and therefore any gains arising therefrom 
would be assessable under the head ‘capital gains’, 
eligible for deduction u/s 54EC.

In Sujaysingh P. Bobade (HUF) vs. ITO (2016) 158 ITD 
125 (Mum) a similar view was taken that the amount 
received by the landlord was a capital receipt, subject 
to tax as capital gains. However, in that case the appeal 
was against an order of revision passed u/s 263 and the 
landlord had received the amount from the new tenants 
for allotment of tenancy rights under tenancy agreements.

A similar view has also been taken by the Tribunal in 
the case of ITO vs. Dr. Vasant J. Rath Trust, ITA No. 
844/Mum/2014 dated 29th February, 2016 wherein the 
old tenants had surrendered their tenancy rights to the 
landlord without receiving any consideration and the 
landlord directly entered into tenancy agreements with 
the six new tenants on receipt of consideration for grant 
of tenancy rights.

OBSERVATIONS
Any property, especially immovable property, comprises 
of a bundle of rights where each such right is a capital 

asset capable of being transferred by the owner for 
an independent consideration to different persons. 
Ownership of the land and / or building is the classic 
case of owning such a bundle of rights. The right to grant 
tenancy flows from such a bundle. The Supreme Court 
in the case of A.R. Krishnamurthy, 176 ITR 417, in the 
context of the ownership of a mine, held that the mining 
rights were a part of the mine and were capable of being 
held as an independent asset and therefore of being 
transferred independent of the ownership of the mine. It 
held that the grant of the lease to mine the asset or the 
mining rights resulted in the transfer of a capital asset, 
negating the case of the assessee that there was no 
transfer of capital asset on grant of the mining rights where 
the ownership of the mine continued with the assessee. 
The court also rejected the contention that there was no 
cost of acquisition of such rights or the cost could not be 
attributed to such rights.

Receipt of a salami or premium by a landlord from 
a tenant for grant of tenancy rights in an immovable 
property owned by him is a capital receipt and not a 
revenue receipt [Durga Das Khanna vs. CIT 72 ITR 796 
followed by the Bombay and the Calcutta High Courts in 
CIT vs. Ratilal Tarachand Mehta 110 ITR 71 and CIT vs. 
Anderson Wright & Co. 200 ITR 596, respectively]. The 
Courts held that unless such a receipt is proved to be in 
the nature of rent or advance rent, it could not be taxed 
under the Act as revenue income.

The Supreme Court, in the case of CIT vs. Panbari Tea 
Co. Ltd. 57 ITR 422 held that a premium received on 
parting with the lessor’s interest was a capital receipt and 
the rent receipt was revenue in nature:

‘When the interest of the lessor is parted with for a price, 
the price paid is premium or salami. But the periodical 
payments made for the continuous enjoyment of the 
benefits under the lease are in the nature of rent. The 
former is a capital income and the latter a revenue 
receipt. There may be circumstances where the parties 
may camouflage the real nature of the transaction by 
using clever phraseology. In some cases, the so-called 
premium is in fact advance rent and in others rent is 
deferred price. It is not the form but the substance of 
the transaction that matters. The nomenclature used 
may not be decisive or conclusive but it helps the court, 
having regard to the other circumstances, to ascertain the 
intention of the parties.’

The amount received for giving consent is certainly not 
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an advance rent. Can the giving of a consent in relation 
to user of a capital asset amount to a revenue receipt, 
even where it is assumed, though not right, that there is 
no transfer of the capital asset itself (in this case, tenancy 
rights) by the landlord? The character of a receipt depends 
upon its relation with the capital asset. For a receipt to 
be considered as income, it should be a receipt that is 
of revenue in nature. Normally, the amount received for 
use of an asset, such as rent, is revenue in nature and is 
income. However, that logic may not apply to all receipts 
in relation to a capital asset. Again, for a receipt to be 
a capital receipt it is not necessary that there should be 
a transfer of a capital asset or a diminution in value of 
a capital asset. Transfer of a capital asset is only 
necessary in order to subject a capital receipt to tax as 
capital gains.

When a landlord gives his consent for transfer of a 
tenancy, in substance, he is consenting to grant of the 
possessory rights to a new tenant. Therefore, he is giving 
up his possessory rights over the premises in favour of a 
new tenant. This can be viewed as a right in respect of 
the premises being agreed to be foregone for the future 
as well.

Another way of examining the matter is whether the receipt 
is in relation to a capital asset. The right to consent to a 
new tenant is also a right associated with the ownership 
of the immovable property. It is therefore part of the 

bundle of rights which constitute the immovable property. 
The exercise of such right in favour of the incoming tenant 
amounts to exercise of a capital right, the compensation 
for which would necessarily be capital in nature.

Therefore, the better view of the matter is that the premium 
received by the landlord for according his consent to 
transfer of tenancy rights is a capital receipt, subject at 
best to capital gains tax, and is not a revenue income.

The connected important issue is whether there is any 
cost of acquiring / holding such a right in the hands of the 
landlord. Can a part of the cost of acquiring the immovable 
property be attributed to the cost of the tenancy rights and 
be claimed and allowed as deduction in computing the 
capital gains? In our considered opinion, yes, such cost 
though difficult to ascertain is not an impossible task and 
should be determined on commercial consideration and 
be allowed in computing the capital gains arising on grant 
of the consent to transfer the tenancy rights or for creation 
of such rights.

Once it is held that the receipt is in the nature of a capital 
receipt that is liable to tax in the hands of the landlord 
under the head capital gains, the question of applicability 
of section 56(2)(x) should not arise. In any case, the 
receipt, in our opinion, is for a lawful consideration and 
cannot be subjected to the provisions of this provision that 
should not have had any place in the Income-tax Act. 
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ISSUES IN TAXATION OF DIVIDEND INCOME, 
Part – 2

In the first of this two-part article published in April, 2021, 
we had analysed the various facets of the taxation of 
dividends from a domestic tax perspective as well as 
the construct of the dividend Article in the DTAAs. In this 
second part, we analyse some specific international tax 
issues related to dividends, such as applicability of DTAA 
to the erstwhile dividend distribution tax (‘DDT’) regime, 
application of the Most Favoured Nation clause in a few 
DTAAs, some issues relating to beneficial ownership, 
application of the Multilateral Instrument to dividends and 
some issues relating to underlying tax credit.

1. APPLICATION OF DTAA TO THE 
ERSTWHILE DDT REGIME
From A.Y. 2004-05 to A.Y. 2020-21, India followed the 
DDT system of taxation of dividends. Under that regime, 
the company declaring the dividends was liable to pay 
DDT on the dividends declared. One of the issues in the 
DDT regime was whether the DTAAs would restrict the 
application of the DDT. While this issue may no longer 
be relevant for future payments of dividends, with the 
Finance Act, 2020 reintroducing the classical system of 
taxation of dividends, this may be relevant for dividends 
paid in the past.

This controversy has gained significance because of a 
recent decision of the Delhi ITAT in the case of Giesecke 
& Devrient (India) (P) Ltd. vs. Add. CIT [2020] (120 
taxmann.com 338). However, before considering 
the above decision, it would be important to analyse 
two decisions of the Supreme Court which, while not 
specifically on the issue, would provide some guidance in 
analysing the issue at hand.

The first Supreme Court decision is that of Godrej & 
Boyce Manufacturing Company Limited vs. DCIT 
(2017) (394 ITR 449) wherein the question before the 
Court was whether section 14A applied in the case of 
dividend income (under the erstwhile DDT regime). The 
issue to be addressed was whether dividend income was 

income which does not form part of the total income under 
the Act. In the said case, the assessee argued that DDT 
was tax on the dividends and, therefore, dividends being 
subject to tax in the form of DDT, could not be considered 
as an income which does not form part of the total income 
of the shareholder. The Supreme Court did not accept this 
argument and held that the provisions of section 115-O 
are clear in that the tax on dividends is payable by the 
company and not by the shareholders and by virtue of 
section 10(34) the dividend income received by the 
shareholder is not taxable. Therefore, the Apex Court 
held that the provisions of section 14A would apply even 
for dividend income in the hands of the shareholders.

Interestingly, in the case of Union of India & Ors. vs. Tata 
Tea Co. Ltd. & Anr. (2017) (398 ITR 260), the Supreme 
Court was asked to adjudicate on the constitutional 
validity of DDT paid by tea companies as the Constitution 
of India prohibits taxation of profits on agricultural income. 
In this case the Court held that DDT is not a tax on the 
profits of the company but on the dividends and therefore 
upheld the constitutional validity of DDT.

Now the question arises, how does one read both 
the above decisions of the Supreme Court, delivered 
in different contexts, to give effect to both the orders 
in respect of DDT. One of the interpretations of the 
application of DDT, keeping in mind the above decisions 
of the Supreme Court, is that while DDT is not a tax on 
the shareholders but the company distributing dividends, 
it is a tax on the dividends and not on the profits of the 
company distributing dividends.

One would need to evaluate whether the above principle 
emanating from both the above judgments could be 
applied in the context of a DTAA. Article 10 of the UN 
Model Convention reads as under:

‘(1) Dividends paid by a company which is a resident of 
a Contracting State to a resident of the other Contracting 
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State may be taxed in that other State.
(2) However, such dividends may also be taxed in 
the Contracting State of which the company paying the 
dividends is a resident and according to the laws of that 
State, but if the beneficial owner of the dividends is a 
resident of the other Contracting State, the tax so charged 
shall not exceed:…..’ (emphasis supplied).

Therefore, the UN Model Convention as well as the DTAAs 
which India has entered into provide for taxation of the 
stream of income and do not refer to the person in whose 
hands such income is to be taxed. Accordingly, one may 
be able to take a view that a DTAA restricts the right of 
taxation of the country of source on dividend income and 
this restriction would apply irrespective of the person liable 
for payment of tax on the said dividend income. In other 
words, one may be able to argue that DTAA would restrict 
the application of DDT to the rates specified in the DTAA.

Interestingly, the Protocol to the India-Hungary DTAA 
provides as under,

‘When the company paying the dividends is a resident 
of India the tax on distributed profits shall be deemed to 
be taxed in the hands of the shareholders and it shall not 
exceed 10 per cent of the gross amount of dividend.’

In other words, the Protocol deems the DDT to be a tax 
on the shareholders and therefore restricted the DDT to 
10%.

Further, as Hungary is an OECD member and the DTAA 
between India and Hungary was signed in 2003, one could 
also have applied the Most Favoured Nation clause in the 
Protocols in India’s DTAAs with Netherlands, France and 
Sweden to apply the above restriction on shareholders 
resident in those countries.

The Delhi ITAT in the case of Giesecke & Devrient 
(India) Pvt. Ltd. (Supra) also held that the DDT would be 
restricted to the tax rates as prescribed under the relevant 
DTAA. The argument that the Delhi ITAT has considered 
while applying the tax treaty rate for dividends is that the 
introduction of the DDT was a form of overriding the treaty 
provisions, which is not in accordance with the Vienna 
Convention of the Law of Treaties, 1969 and hence the 
DTAA rate should override the DDT rate.

Now, the question is whether one can claim a refund of 
the DDT paid in excess of the DTAA rate applying the 
above judicial precedents and, if so, which entity should 

claim the refund – the company which has paid the 
dividends or the shareholder? In respect of the second 
part of the question, the Supreme Court in the case of 
Godrej & Boyce (Supra) is clear that DDT is a tax on 
the company declaring the dividends and not on the 
shareholders. Therefore, the claim of refund, if any, for 
DDT paid in excess of the DTAA rates should be made by 
the company which has paid the dividends and not by the 
shareholders.

In order to evaluate whether one can claim refund of the 
excess DDT paid, it is important to analyse two scenarios 
– where the case of the taxpayer company is before the 
A.O. or an appellate authority, and where there is no 
outstanding scrutiny or appeal pending for the taxpayer 
company.

In the first scenario, where the taxpayer is undergoing 
assessment proceedings or is in appeal before an appellate 
authority, such a refund may be claimed by making such 
a claim before the A.O. or the relevant appellate authority. 
While the A.O. may apply the principle of the Supreme 
Court in the case of Goetze (India) Ltd. vs. CIT (2006) 
(284 ITR 323), the appellate authorities are empowered 
to consider such a claim even if not claimed in the return 
of income following various judicial precedents, including 
the Bombay High Court in the case of CIT vs. Pruthvi 
Brokers & Shareholders (P) Ltd. (2012) (349 ITR 336).

In the second scenario, the options are limited. One may 
evaluate whether following certain judicial precedents this 
could be considered as a mistake apparent from record 
requiring rectification u/s 154 or whether one can obtain 
an order from the CBDT u/s 119.

In the view of the authors, if the taxpayer falls in the 
category as mentioned in the first scenario, one should 
definitely consider filing a claim before the A.O. or the 
appellate authority as even if such claim is rejected or 
subsequently the Supreme Court rules against the 
taxpayer on this issue, given that the DDT has already 
been paid by the taxpayer company, there may not be any 
penal consequences.

2. ISSUE IN APPLICATION OF MFN 
CLAUSE IN SOME TREATIES
Another recent issue is the application of the MFN clause 
to lower the rate of taxation of dividends. While application 
of the MFN clause is not a new concept, this issue has 
been exacerbated with the reintroduction of the classical 
system of taxation.
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Article 10(2) of the India-Netherlands DTAA provides for 
a 10% tax in the country of source. Paragraph IV(2) of 
the Protocol to the India-Netherlands DTAA provides as 
follows,

‘If after the signature of this Convention under any 
Convention or Agreement between India and a third State 
which is a member of the OECD, India should limit 
its taxation at source on dividends, interests, royalties, 
fees for technical services or payments for the use of 
equipment to a rate lower or a scope more restricted than 
the rate or scope provided for in this Convention on the 
said items of income, then as from the date on which the 
relevant Indian Convention or Agreement enters into force 
the same rate or scope as provided for in that Convention 
or Agreement on the said items of income shall also apply 
under this Convention’ (emphasis supplied).

The India-Netherlands DTAA was signed on 13th July, 
1988. Pursuant to this, India entered into a DTAA with 
Slovenia on 13th January, 2003. Article 10(2) of the India-
Slovenia DTAA provides for a lower rate of tax at 5% 
in case the beneficial owner is a company which holds 
at least 10% of the capital of the company paying the 
dividends.

While the DTAA between India and Slovenia was signed 
in 2003, Slovenia became a member of the OECD only in 
2010. In other words, while the Slovenia DTAA was signed 
after the India-Netherlands DTAA, Slovenia became a 
member of the OECD after the DTAA was signed.

Therefore, the question arises whether one can apply 
the MFN clause in the Protocol of the India-Netherlands 
DTAA to restrict India from taxing dividends at a rate not 
exceeding 5%.

In this context, the Delhi High Court in a recent decision, 
Concentrix Services Netherlands BV vs. ITO (TDS) 
(2021) [TS-286-HC-2021(Del)] has held that one could 
apply the rates as provided under the India-Slovenia DTAA 
by applying the MFN clause in the India-Netherlands 
DTAA. In this case, the assessee sought to obtain a 
lower deduction certificate from the tax authorities u/s 
197 by applying the rates under the India-Slovenia 
DTAA. However, the tax authorities issued the 
lower deduction certificate with 10% as the tax rate. 
Following the writ petition filed by the taxpayer, 
the Delhi High Court upheld the view of the taxpayer. 
The Delhi High Court relied on the word ‘is’ in the 
India-Netherlands DTAA in the term ‘….which is a 

member of the OECD…’ of the Protocol. The High Court 
held that the said word describes a state of affairs that 
should exist not necessarily at the time when the subject 
DTAA was executed but when the DTAA provisions are to 
be applied.

Interestingly, the High Court also referred to the contents 
of the decree issued by the Netherlands in this respect 
wherein the India-Slovenia DTAA was made applicable to 
the India-Netherlands DTAA on account of the Protocol. 
In this regard, the Court followed the principle of ‘common 
interpretation’ while applying the interpretation of the issue 
in the treaty partner’s jurisdiction to the interpretation of 
the issue in India.

Therefore, one may be able to apply the lower rates under 
the India-Slovenia DTAA (or even the India-Colombia 
DTAA or India-Lithuania DTAA which also provide for a 
5% rate) to the India-Netherlands DTAA by virtue of the 
MFN clause in the latter.

Similarly, India’s DTAAs with Sweden and France also 
contain a similar MFN clause and both the DTAAs are 
also signed before the India-Slovenia DTAA. Therefore, 
one can apply a similar principle even in such DTAAs.

However, it is important to consider the practical aspects 
such as how should one disclose the same in Form 
15CB or in the TDS return filed by the payer as the TDS 
Centralised Processing Centre may process the TDS 
returns with the actual DTAA rate without considering the 
Protocol.

3. SOME ISSUES RELATING TO 
BENEFICIAL OWNER
In the first part of this article, we analysed the meaning 
of the term ‘beneficial owner’ in the context of DTAAs. 
This article seeks to identify some other peculiar issues 
around beneficial owner in DTAAs.

Firstly, it is important to understand that the term ‘beneficial 
owner’ is used in relation to ownership of income and 
not of the asset. Therefore, in respect of dividends 
one would need to evaluate whether the recipient is 
the beneficial owner of the income. The fact that the 
recipient of the dividends is a subsidiary of another 
company may not have any influence on the interpretation 
of the term. If, however, the recipient is contractually 
obligated to pass on the dividends received to its holding 
company, it may not be considered as the beneficial 
owner of the income.
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Article 10 relating to dividends in most of India’s DTAAs 
requires the recipient of the dividends to be a beneficial 
owner of the income. For example, Article 10(2) of the 
India-Singapore DTAA provides as follows,

‘However, such dividends may also be taxed in the 
Contracting State …… but if the recipient is the 
beneficial owner of the dividends, the tax so charged 
shall not exceed….’ (emphasis supplied).

On the other hand, some of India’s DTAAs require the 
beneficial owner to be a resident of the Contracting State 
as against the recipient being the beneficial owner. For 
example, Article 10(2) of the India-Belgium DTAA provides 
as follows,

‘However, such dividends may also be taxed in the 
Contracting State ….. but if the beneficial owner of 
the dividends is a resident of the other Contracting 
State, the tax so charged shall not exceed....’ (emphasis 
supplied).
 
Now, the question arises whether the difference in the 
above languages would have any impact. In order to 
understand the same, let us consider an example wherein 
I Co pays dividends to A Co which is a resident of State 
A and A Co is obligated to transfer the dividends received 
to its holding company HoldCo, which is also a resident 
of State A. In other words, the recipient of the income is A 
Co and the beneficial owner of the income is HoldCo, and 
both are tax residents of State A.

In case the DTAA between India and State A is similar 
to that of the India-Singapore DTAA, the benefit of the 
lower rate of tax under the DTAA may not be available as 
the lower rate applies only if the recipient is the beneficial 
owner of the dividends, and in this case the recipient, i.e., 
A Co, is not the beneficial owner of the dividends.

On the other hand, if the DTAA between India and State A 
is similar to that of the India-Belgium DTAA, the benefit of 
the lower rate of tax under the DTAA would be available 
as the beneficial owner of the dividends, i.e., HoldCo, is a 
resident of State A. Therefore, one should also carefully 
consider the language in a particular DTAA before 
applying the same.

Another peculiar issue in respect of beneficial owner is 
the consequences of the recipient not being considered 
as the beneficial owner. The issue is further explained by 
way of an example.

Let us consider a situation where I Co, a resident of India, 
pays dividend to A Co, a resident of State A, and A Co is 
obligated to transfer the dividends received to its holding 
company B Co, a resident of State B.

In this scenario, the benefit of the DTAA between India 
and State A would not be available as the beneficial 
owner is not a resident of State A. This would be the 
case irrespective of whether the language is similar to 
the India-Singapore DTAA or the India-Belgium DTAA. 
Now the question is whether one can apply the DTAA 
between India and State B as the beneficial owner, B 
Co, is a resident of State B. While B Co is the beneficial 
owner of the income, the dividend is not ‘paid’ to B Co. 
Therefore, the Article on dividend of the DTAA between 
India and State B would not apply. Moreover, in the Indian 
context, the entity in whose hands the income would be 
subject to tax would be A Co and therefore evaluating 
the application of the DTAA between India and State B, 
wherein A Co is not a resident of either, would not be 
possible. Accordingly, in the view of the authors, in this 
scenario the benefit of the lower rate of tax on dividends 
in both the DTAAs would not be available.

4. APPLICATION OF THE 
MULTILATERAL INSTRUMENT (‘MLI’)
Pursuant to the Base Erosion and Profit Shifting Project 
of the OECD, India is a signatory to the MLI. The MLI 
modifies the existing DTAAs entered into by India. Some 
of the Indian DTAAs are already modified, with the MLI 
being effective from 1st April, 2020. We have briefly 
evaluated the relevant articles of the MLI which may apply 
in the context of dividends.

(a) Principal Purpose Test (‘PPT’) – Article 7 of the MLI
Article 7 of the MLI provides that the benefit of a Covered 
Tax Agreement (‘CTA’), i.e., DTAA as modified by the 
MLI, would not be granted if it is reasonable to conclude 
that obtaining the benefit of the said DTAA was one of 
the principal purposes of any arrangement or transaction, 
unless it is established that granting the benefit is in 
accordance with the object and purpose of the relevant 
provisions of the said DTAA.

In respect of dividends, therefore, the benefit under a 
DTAA may be denied in case it is reasonable to conclude 
that the transaction or arrangement was structured in 
a particular manner with one of the principal purposes 
being to obtain a benefit of that DTAA.

For example, US Co, a company resident in the US, 
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365 days should be considered for the period immediately 
preceding the date of payment of dividends, or can one 
consider the period after the dividend has been paid as 
well. While one may be able to take a view that as the 
Article does not require the holding period to be met 
on the date of the payment of the dividend, the period 
of holding after the payment of dividend may also be 
considered. However, there may be practical challenges, 
especially while undertaking withholding tax compliances 
for payment of such dividend.

5. ISSUES RELATED TO TAX CREDIT 
ON DIVIDENDS RECEIVED
Having analysed various aspects in the taxation of 
dividends in the country of source, we have also analysed 
some specific issues arising in respect of dividends in the 
country of residence. India follows the credit system of 
relieving double taxation.

One of the issues in respect of tax credit is that of conflict 
of interpretation between both the Contracting States. Let 
us take an example; F Co, a resident of State A, pays 
dividend on compulsorily preference shares to I Co, an 
Indian company. Assume that under the domestic tax 
law of State A such a payment is considered as interest. 
Assume also that the tax rate for interest and dividends 
is 15% and 10%, respectively, under the DTAA between 
India and State A.

In this scenario, State A would withhold tax at the rate of 
15%. Now the question is whether India would provide 
a credit of 15% or would the tax credit be restricted to 
10% as India considers such payment as dividends? The 
Commentary on Article 23 of the OECD Model Convention 
provides that in the case of a conflict of interpretation, 
the country of residence should permit credit for the tax 
withheld in the country of source even if the country of 
residence would treat this income differently. The only 
exception to this rule provided by the Commentary is when 
the country of residence believes that the country of source 
has not applied the provisions of a DTAA correctly, would 
the country of residence deny such higher tax credit.

In the present case, one may be able to contend that the 
country of source, State A, has correctly applied the DTAA 
in accordance with its domestic tax law and therefore 
India would need to provide tax credit of 15% subject to 
other rules relating to foreign tax credit.

Another peculiar aspect in respect of tax credit for 
dividends received from a foreign jurisdiction is that of 

wishes to invest in I Co, an Indian company. However, 
as the tax rate on dividends in the India-US DTAA is 
15%, it interposes an intermediate holding company in 
the Netherlands, NL Co, with an objective to apply the 
India-Netherlands DTAA to obtain a lower rate of tax on 
dividends (5% after applying the MFN clause and the 
India-Slovenia DTAA as discussed above). In such a 
scenario, the tax authorities in India may deny the benefit 
of the dividend article in the India-Netherlands DTAA as 
one of the principal purposes of investment through the 
Netherlands was to obtain the benefit of the DTAA.

The PPT is wider in application than the General Anti-
Avoidance Rules (‘GAAR’). Further, as it is a subjective 
test, there are various issues and challenges in the 
interpretation and the application of the PPT.

(b) Dividend transfer transactions – Article 8 of the 
MLI
Article 10(2) of some of the DTAAs India has entered into 
provide two rates of taxes as the maximum amount taxable 
in the country of source, with a lower rate applicable in 
case a certain holding threshold is met. For example, 
Article 10(2) of the India-Singapore DTAA provides for the 
following rates of tax as a threshold beyond which the 
country of source cannot tax:
(i) 10% of the gross amount of dividends in case the 
beneficial owner is a company which owns at least 25% 
of the shares of the company paying dividends; and
(ii) 15% in all other cases.

Such DTAAs provide a participation exemption by 
providing a lower rate of tax in case a certain holding 
threshold is met.

Article 8 of the MLI provides that the participation 
exemption which provides for a lower rate of tax in case 
a holding threshold is met would not apply unless the 
required number of shares for the threshold are held for 
at least 365 days, including the date of payment.

Therefore, in case of an Indian company paying dividends 
to its Singapore shareholder which holds more than 25% 
of the shares of the Indian company, the tax rate of 10% 
would be available only in case the Singapore company 
has held the shares of the Indian company for a period of 
at least 365 days.

One of the issues in the interpretation of Article 8 of the 
MLI is that the Article does not specify the manner of 
computing the period of holding – whether the period of 
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the underlying tax credit. Some of the DTAAs India has 
entered into provide for an underlying tax credit.

For example, Article 25(2) of the India-Singapore DTAA, 
dealing with tax credit, provides as under,

‘Where a resident of India derives income which, in 
accordance with the provisions of this Agreement, may 
be taxed in Singapore, India shall allow as a deduction 
from the tax on the income of that resident an amount 
equal to the Singapore tax paid, whether directly or by 
deduction. Where the income is a dividend paid by a 
company which is a resident of Singapore to a company 
which is a resident of India and which owns directly or 
indirectly not less than 25 per cent of the share capital 
of the company paying the dividend, the deduction shall 
take into account the Singapore tax paid in respect of the 
profits out of which the dividend is paid.’

Therefore, tax credit would include the corporate tax paid 
by the company which has declared the dividend. This 
is explained by way of an example. Let us consider that 
I Co, an Indian company, is a 50% shareholder in Sing 
Co, a tax resident of Singapore. Assuming that Sing Co 
has profits (before tax) of 100 which are distributed (after 
payment of taxes) as dividend to the shareholders, the 
tax credit calculation in the hands of I Co would be as follows:

Particulars Amount

A Profit of Sing Co 100

B (-) Corporate tax of 17% in Singapore (17)

Particulars Amount

C Dividend payable (A-B) 83

D Dividend paid to I Co (50% of C) 41.5

E (-) Tax on dividends in Singapore (0)

F Net amount received by I Co (D-E) 41.5

G Tax in India u/s 115BBD (15% of F) 6.2

H (-) Tax credit for taxes paid in Singapore (=E) 0

I (-) Underlying tax credit for taxes paid by Sing 
Co (50% of B)

(8.5)

J Actual tax credit [(H + I ) subject to maximum 
to G]

(6.2)

K Tax payable in India (G – J) 0

L Net amount received in India (net of taxes) 
(F – K)

41.5

6. CONCLUSION
Each DTAA may have certain peculiarities. For example, 
the India-Greece DTAA provides for an exclusive right of 
taxation of dividends to the country of source, and the country 
of residence is not permitted to tax the dividends. With the 
reintroduction of the classical system of taxation of dividends, 
therefore, it is important to understand and evaluate the 
DTAA in detail in cross-border payment of dividends.

It is also important to evaluate the tax credit article in 
respect of dividends received from foreign companies in 
order to examine whether one can apply underlying tax 
credit as well. 

DO YOU SEE UNFAIRNESS AROUND YOU? 
WRITE ABOUT IT IN THE BCA JOURNAL!

There are many provisions of law and procedures that are outright unfair! Inequitable, unjust, anti-tax payer/
citizen, lop sided, vague, causing unnecessary hardship, complex, and tilting excessively in the favour of taxman. 
Sounds familiar right?

We invite you to write about such unfairness you observe and face in the areas of accountancy, audit, tax, 
international tax, GST, FEMA or such related topics. 

Word limit: 1200 words 

Structure and Format: Background, Problem / Issue, Unfairness and Solution/Recommendation.  

Email your contributions to: journal@bcasonline.org

All contributions are subject to review by the Editorial Board.

Have questions: Speak to the Knowledge Manager at 022-61377600
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Ind AS/IGAAP–INTERPRETATION & 
PRACTICAL APPLICATION

ACCOUNTING OF COMPLEX CONVERTIBLE 
BONDS WITH A CALL OPTION

A convertible bond instrument may have additional 
derivatives, such as a call or a put option. The accounting 
of such instruments can get very complex with regard 
to determining the values of and thereafter accounting 
for the host instrument, the equity element and the call 
option. The example in this article explains the concept in 
a very simplified manner.

EXAMPLE – MULTIPLE DERIVATIVES

Facts 

• A Ltd. has issued Optionally Convertible Debentures 
(OCD) amounting to INR 300 crores to B Ltd. on the 
following terms:
 Tenure: 4 years
 Coupon: Nil
 IRR: 15% p.a.
 
• During the tenure of the OCDs, A Ltd. can call the OCD 
and redeem it with the stated IRR.
• The market rate for similar debt without conversion 
feature is 17% p.a.
• B Ltd. can also ask for conversion at any time before 
maturity based on the following formula:
 No. of equity shares = (Investment amount + applicable 

IRR) divided by (Face value of equity share; i.e., 
INR 10)
• If redemption or conversion doesn’t happen before 
maturity, then the OCDs will be redeemed mandatorily at 
maturity.

How is this instrument accounted for in the books of A Ltd. 
in the following two scenarios?
Scenario A – If B Ltd. opts for conversion before maturity 
at end of year 1.
Scenario B – B doesn’t opt for conversion and OCDs are 
redeemed at maturity.

Response

Let us first consider the relevant provisions under the 
Standards before we attempt to solve the problem.

Ind AS 32 Financial Instruments: Presentation

19. If an entity does not have an unconditional right to 
avoid delivering cash or another financial asset to settle a 
contractual obligation, the obligation meets the definition 
of a financial liability, except …………….

29. An entity recognises separately the components of 
a financial instrument that (a) creates a financial liability 
of the entity and (b) grants an option to the holder of 
the instrument to convert it into an equity instrument of 
the entity. For example, a bond or similar instrument 
convertible by the holder into a fixed number of ordinary 
shares of the entity is a compound financial instrument. 
From the perspective of the entity, such an instrument 
comprises two components: a financial liability (a 
contractual arrangement to deliver cash or another 
financial asset) and an equity instrument (a call option 
granting the holder the right, for a specified period of time, 
to convert it into a fixed number of ordinary shares of the 
entity). The economic effect of issuing such an instrument 
is substantially the same as issuing simultaneously a 
debt instrument with an early settlement provision and 
warrants to purchase ordinary shares, or issuing a debt 
instrument with detachable share purchase warrants. 
Accordingly, in all cases, the entity presents the liability 
and equity components separately in its balance sheet.

32. Under the approach described in paragraph 31, the 
issuer of a bond convertible into ordinary shares first 
determines the carrying amount of the liability component 
by measuring the fair value of a similar liability (including 
any embedded non-equity derivative features) that does 

DOLPHY D’SOUZA
Chartered Accountant
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not have an associated equity component. The carrying 
amount of the equity instrument represented by the option 
to convert the instrument into ordinary shares is then 
determined by deducting the fair value of the financial 
liability from the fair value of the compound financial 
instrument as a whole.

Ind AS 109 Financial Instruments

B 4.3.5 (e) A call, put, or prepayment option embedded 
in a host debt contract or host insurance contract is not 
closely related to the host contract unless:

i. the option’s exercise price is approximately equal on 
each exercise date to the amortised cost of the host debt 
instrument or the carrying amount of the host insurance 
contract; or

ii. ………..

The assessment of whether the call or put option is 
closely related to the host debt contract is made before 
separating the equity element of a convertible debt 
instrument in accordance with Ind AS 32.

DAY 1 ACCOUNTING

Compound financial instrument (see paragraphs 19, 29 
and 32 of Ind AS 32)
• The OCD issued by A Ltd. is a compound financial 
instrument. The host instrument will be classified as 
liability, since there is contractual obligation to pay cash 
toward interest (i.e., guaranteed IRR of 15% p.a.) and 
principal repayment that issuer A Ltd. cannot avoid. The 
equity conversion option is accounted as equity.
• The equity conversion option can’t be considered 
as closely related to the host instrument, because 
an equity conversion option is not a normal feature 
of a typical debt instrument, so it needs to be 
separated. The usual treatment for an instrument 
with these terms is to conclude that the ‘fixed 
for fixed’ criterion is met. This is because the number 
of shares is predetermined at the outset and the only 
variable is the passage of time. Accordingly, conversion 
option is classified as equity on Day 1.
• During the life of the host bond, expectations about 
early conversion should not be taken into account when 
estimating the cash flows used to apply the effective 
interest rate. The early conversion option is a characteristic 
of the equity component (the conversion option) and not 
of the host liability. The estimated cash flows used to 

apply the effective interest rate method are, therefore, 
the contractual cash flows based on the contractual final 
maturity of the host liability. The Effective Interest Rate 
(EIR) is 17% p.a.

Early call option to redeem OCD [see paragraph B4.3.5(e) 
of Ind AS 109]
• The call option’s exercise price is set at par value of 
OCD plus stated IRR till the date of exercise of call option. 
Therefore, at each exercise date the option’s exercise 
price is likely to be approximately equal to the amortised 
carrying amount of the OCDs plus the equity conversion 
option. Therefore, the call option is closely related to 
the host debt instrument. As a result, the call option is 
not separately accounted for but it remains part of the 
liability component. The assessment of whether the call 
option is closely related to the host debt contract is made 
before separating the equity element of a convertible debt 
instrument in accordance with Ind AS 32.

Date Particulars Amount (rounded 
off in crores)

Day 1 Bank 300

To Equity (balancing figure 
representing residual 
interest)

20

To Debenture (future cash 
flows discounted at 17%) 

280 

(Initial recognition of the 
financial instrument in the 
nature of a compound 
instrument comprising of 
elements of debt and equity)

   
Subsequent accounting

Date Particulars Amount (rounded 
off in crores)

End of Year 1 Interest on Debentures 48 

To Debenture (classified 
under 'Liability component 
of compound financial 
instrument')

48 

(Interest recognised in P&L 
at EIR of 17%; i.e. 280*17%) 

 

Scenario A – If B Ltd. opts for conversion at end of 
Year 1
If B Ltd. opts for conversion before maturity – Since 
conversion was allowed under the original terms of 
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instrument, the entity should determine the amortised 
cost of liability component using the original EIR till the 
conversion date. It will derecognise the liability component 
and recognise it as equity. There is no gain or loss on 
early conversion. 

Date Particulars Amount (rounded 
off in crores)

End of Year 1 Debenture [280+48] 328 

To Equity share capital 328

(Conversion of OCD 
into equity shares of the 
company)

Scenario B – If B doesn’t opt for conversion and 
OCDs are redeemed at maturity

Date Particulars Amount (rounded 
off in crores)

Year 1-4 Interest on debentures 
(cumulative interest for 4 
years)

245

To Debenture 245

(Interest recognised in P&L at 
EIR of 17%)

Date Particulars Amount (rounded 
off in crores)

End of 
Year 4

Debenture [280+245] 525

To Bank 525

(Being debentures redeemed)

KEY TAKEAWAYS:

 In the case of a compound financial instrument, the 
instrument has to be separated for the liability and equity 
component;
 The instrument may have additional derivatives, such as 
a put or a call option. The accounting of such derivatives 
will depend upon whether those are closely related to the 
liability component. If the option is closely related to the 
liability component it is not separated from the liability 
component. On the other hand, if the option is not closely 
related to the liability component, it is separately accounted 
for and marked to market at each reporting date, till such 
time as it is finally settled;
 On settlement of the compound financial instrument, 
the equity element (INR 20) recognised initially, may be 
transferred to retained earnings. 

है कौन विघन ऐिा जग में,
टिक िके िीर नर के मग में
खम ठोंक ठेलता है जब नर,
पि्वत के जात ेपाँि उखड।
मानि जब जोर लगाता है,
पतथर पानी बन जाता है।
 —  Ramdhari Singh Dinkar

When writers die they become books 
which is after all not too bad an 

incarnation
 —  Jorge Luis Borges
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FROM PUBLISHED ACCOUNTS 

IMPLEMENTATION OF Ind AS 116 
‘LEASES’ USING FULL RETROSPECTIVE 
APPROACH

Compiler’s Note
The Ministry of Company Affairs, on 30th March, 
2019, notified Ind AS 116 ‘Leases’. Under Ind AS 116 
lessees have to recognise a lease liability reflecting 
future lease payments and a ‘right-of-use asset’ for all 
material lease contracts. Almost all companies that 
adopted Ind AS 116 applied the standard using the 
modified retrospective approach, with the cumulative 
effect of initially applying the standard, recognised on 
the date of initial application. Accordingly, there was 
no restatement of comparative information; instead, 
the cumulative effect of initially applying this standard 
was recognised as an adjustment to the opening 
balance of retained earnings on the date of initial 
application (refer to this column in the BCAJ of July, 2020 
for illustrative disclosures on the modified retrospective 
approach).

Given below is an illustration of a company that has 
adopted the full retrospective approach by restating of 
previous years’ figures to make them comparable.

NESTLE INDIA LTD. (31ST DECEMBER, 
2020)

From Notes forming part of Financial Statements
Leases 
Effective 1st January, 2020, the Company has applied 
Ind AS 116 ‘Leases’ using full retrospective approach 
recognising the cumulative effect of adopting Ind AS 
116 as an adjustment to the retained earnings as on 
the transition date, i.e., 1st January, 2019. Accordingly, 
previous year figures have been restated to make them 
comparable. Ind AS 116 has replaced the existing leases 
standard, Ind AS 17 ‘Leases’.

The Company assesses whether a contract is or contains 
a lease at inception of a contract. A contract is or contains 
a lease if the contract conveys the right to control the use 
of an identified asset for a period of time in exchange for 
consideration.

At the date of commencement of the lease, the 
Company recognises a right-of-use asset (‘ROU’) and a 
corresponding lease liability for all lease arrangements in 
which it is a lessee.

The right-of-use assets are initially recognised at cost, 
which comprises the initial amount of the lease liability 
adjusted for any lease payments made at or prior to the 
commencement date of the lease plus any initial direct 
costs less any lease incentives. They are subsequently 
measured at cost less accumulated depreciation and 
impairment losses, if any. Right-of-use assets are 
depreciated from the commencement date on a straight-
line basis over the shorter of the lease term or useful life 
of the underlying asset.

The lease liability is initially measured at the present value 
of the future lease payments. The lease payments are 
discounted using the interest rate implicit in the lease or, if 
not readily determinable, using the incremental borrowing 
rates. The lease liability is subsequently remeasured by 
increasing the carrying amount to reflect interest on the 
lease liability, reducing the carrying amount to reflect the 
lease payments made. A lease liability is remeasured 
upon the occurrence of certain events such as a change 
in the lease term or a change in an index or rate used 
to determine lease payments with a corresponding 
adjustment to the carrying value of right-of-use assets.

Lease liability and right-of-use assets have been 
separately presented in the Balance Sheet and lease 
payments have been classified as financing cash flows.

The Company’s leases mainly comprise of land, 
buildings and vehicles. The Company leases land and 
buildings primarily for offices, manufacturing facilities and 
warehouses.

The Company recognises lease payments as operating 
expense on a straight-line basis over the period of lease 
for certain short-term (one month or below) or low value 
arrangements.

From Notes forming part of Financial Statements
First time adoption, Ind AS 116 ‘Leases’

HIMANSHU V. KISHNADWALA
Chartered Accountant
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(i) The Company has adopted Ind AS 116 ‘Leases’ 
effective 1st January, 2020 using the full retrospective 
method with a transition date of 1st January, 2019. The 
impact of the Ind AS 116 adoption on the Balance Sheet 
as at 31st December, 2019 and 1st January, 2019 is as 
under:

As at 1st January, 2019
(Rs. in million)

Particulars Pre-implemen-
tation of Ind 

AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Property, Plant 
& Equipment

24,006.2 (1,192.1) 22,814.1

Right of use 
assets

- 2,429.4 2,429.4

Others 56,874.6 - 56,874.6

Total assets 80,880.8 1,237.3 82,118.1

Other equity 35,773.2 (122.8) 35,650.4

Others 964.2 - 964.2

Total equity 36,737.4 (122.8) 36,614.6

Non-current 
lease liabilities

- 960.4 960.4

Current lease 
liabilities

- 440.9 440.9

Deferred tax 
liabilities (net)

588.2 (41.2) 547.0

Trade payables 12,403.7 - 12,403.7

Others 31,151.5 - 31,151.5

Total equity 
and liabilities

80,880.8 1,237.3 82,118.1

As of 1st December, 2019
(Rs. in million)

Particulars Pre-implemen-
tation of Ind 

AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Property, Plant 
and Equipment

22,267.1 (1,179.0) 21,088.1

Right of use 
assets

- 2,326.4 2,326.4

Others 48,314.9 - 48,314.9

Total assets 70,582.0 1,147.4 71,729.4

Particulars Pre-implemen-
tation of Ind 

AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Other equity 18,358.4 (133.9) 18,224.5

Others 964.2 - 964.2

Total equity 19,322.6 (133.9) 19,188.7

Non-current 
lease liabilities

- 896.0 896.0

Current lease 
liabilities

- 462.0 462.0

Deferred tax 
liabilities

179.5 (45.1) 134.4

Trade payables 14,946.9 (31.6) 14,915.3

Others 36,133.0 - 36,133.0

Total equity 
and liabilities

70,582.0 1,147.4 71,729.4

(i) The cumulative impact of application of the 
standard net of deferred taxes has been adjusted 
through opening equity (1st January, 2019) and previous 
year’s equity has been restated. Reconciliation of equity 
as previously reported versus the restated equity is as 
under:

Particulars As at 31st 
December, 2019

As at 1st 
January, 2019

Equity reported in accordance 
with Ind AS 17

19,322.6 36,737.4

a) Recognition of ROU assets 1,147.4 1,237.3

b) Recognition of short-term 
and long-term lease liabilities

(1,326.4) (1,401.3)

c) Deferred tax impact 45.1 41.2

Restated equity in 
accordance with Ind AS 116

19,188.7 36,614.6

(ii) Reconciliation of profit reported for 2019 to restated 
profit after adoption of Ind AS 116 ‘Leases’ is as under:

Particulars Pre-implementa-
tion of 

Ind AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Revenue of 
operations

123,689.0 - 123,689.0

Total income 126,157.8 - 126,157.8
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Particulars Pre-implementa-
tion of 

Ind AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Finance costs 
(including 
interest cost 
on employee 
benefit plans)

1,198.3 92.9 1,291.2

Depreciation 
and 
amortisation

3,163.6 537.9 3,701.5

Employee 
benefit 
expenses

12,629.5 (47.8) 12,581.7

Other expenses 29,545.4 (568.0) 28,977.4

Others 52,871.1 - 52,871.1

Total expenses 99,407.9 15.0 99,422.9

Profit before tax 26,749.9 (15.0) 26,734.9

Tax expenses 7,054.4 (3.9) 7,050.5

Profit after tax 19,695.5 (11.1) 19,684.4

Other 
comprehensive 
income

(1,547.7) - (1,547.7)

Total 
comprehensive 
income

18,147.8 (11.1) 18,136.7

Profit from 
operations

25,862.5 77.9 25,940.4

(iii) Effect on the statement of cash flows for the year 
ended 31st December, 2019 is as under:

Particulars Pre-imple-
mentation of 
Ind AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Profit before tax 26,749.9 (15.0) 26,734.9

Particulars Pre-imple-
mentation of 
Ind AS 116

Implementation 
adjustments

Post-imple-
mentation of 
Ind AS 116

Depreciation & 
amortisation 

3,163.6 537.9 3,701.5

Interest on lease 
liabilities

- 92.9 92.9

Others (7,576.8) - (7,576.8)

Net cash 
generated 
from operating 
activities

22,336.7 615.8 22,952.5

Net cash 
generated 
from investing 
activities

829.9 - 829.9

Interest on lease 
liabilities

- (92.9) (92.9)

Principal 
payment on 
lease liabilities

- (522.9) (522.9)

Others (35,399.5) - (35,399.5)

Net cash used 
in financing 
activities

(35,399.5) (615.8) (36,015.3)

Net decrease in 
cash and cash 
equivalents

12,232.9 - 12,232.9

Total cash and 
cash equivalents 
at the beginning 
of the year

35,239.0 - 35,239.0

Total cash and 
cash equivalents 
at the end of the 
year

23,006.1 - 23,006.1

(iv) Impact of restatement on earnings per share 
(EPS) for the year ended 31st December, 2019 is not 
significant. 

My interest is in the future because I am going to 
spend the rest of my life there

 —  Charles Kettering

Live quietly in the moment and see the beauty of all before you. 
The future will take care of itself

 —  Yogananda
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Digitisation of tax administration has been a progressive 
step of the Government in the recent past. Understandably, 
the primary thrust for it came from increasing tax 
complexities and allegedly evasive measures adopted 
by business enterprises. This warranted Governments 
to arrest such activities through real-time and non-
erasable trails of events. Now, tax administrations are 
increasingly harnessing the benefits of digitisation by 
instant identification, examination and conclusion of tax 
challenges.

Therefore, a robust IT infrastructure was the key to the 
success of the implementation of a ‘self-policing’ GST 
in India. The need for such infrastructure led to the 
birth of the GST Network (GSTN) which was entrusted 
with the responsibility of setting up, operating and the 
maintenance of IT systems. GSTN was established as 
a special purpose vehicle by the Ministry of Finance to 
provide common IT infrastructure, systems and services 
to the Central and State Governments, taxpayers and 
other stakeholders for supporting the implementation and 
administration of the GST in India.

Much like the GST scheme, the GST Network has also 
been subjected to critiques. Firstly, the structure and 
functioning of the GSTN with the possibility of interference 
by non-governmental bodies, and secondly, the privacy 
concerns emerging from such large-scale collection 
of data. That apart, the GSTN has been entrusted to 
operate the GST common portal under the domain and 
boundaries of the GST law.

LEGAL BACKGROUND
Section 146 of the CGST / SGST Act, 2017 empowers 
the Government to notify a common electronic portal for 
facilitating registration, tax payments, furnishing of returns, 
computation / settlement of integrated tax, electronic 
way-bill and such other functions as may be necessary. 
Notification No. 4/2017-CT dated 19th June, 2017 notified 
www.gst.gov.in (the website managed by GSTN) as the 
common portal for the purpose of facilitating ‘registration, 

payment of tax, furnishing of returns and computation 
and settlement of integrated tax’. On the GST portal, 
the website states that the said portal includes all its 
sub-domains, internal and external services serviced by 
the domain and mobile applications of the GST portal. 
Similarly, Notification No. 9/2018-CT dated 23rd January, 
2018 has notified www.ewaybillgst.gov.in as the Common 
Goods and Services Tax Electronic Portal for furnishing of 
electronic way-bill.

Recently, Notification No. 69/2019-CT dated 13th 

December, 2019 notified www.einvoice1-10.gov.in as the 
portal for e-invoice preparation. Parallel Notifications were 
issued by States for recognising the said web-portal(s) for 
specific purposes. Through such provisions, legal sanctity 
was sought to be provided to the said portal(s) but only 
for limited functions as specified in the Notifications. 
Interestingly, transition returns, refund applications and 
appeals do not find mention in the enabling Notifications 
notifying the common portal for specific purposes and one 
may resort to this as a legal contention in the days to come.

LEGAL QUESTIONS
Some critical questions arising from the e-governance 
initiatives of the Government are:
(a) What is the scope of the common portal in 
administration of the law?
(b) Whether the Notification issued under the CGST / 
SGST on the common portal would apply to the IGST Act 
even though a Notification has not been issued for this 
purpose?
(c) Whether the frameworks / contents, conditions, 
restrictions in the portal are backed by legal provisions? 
Is the Government imposing its view of the law on the 
taxpayer? Are there any remedies left to the taxpayer 
where the GST portal does not permit one to apply the 
law in a particular manner?
(d) What are the consequences of a failure in the 
GSTN systems, especially on down-time, lack of proper 
response, etc.? Whether the ‘proper officer’ can cite 
helplessness in matters of substantive rights where the 

GSTN COMMON PORTAL: E-GOVERNANCE

SUNIL GABHAWALLA I RISHABH SINGHVI I PARTH SHAH 
Chartered Accountants

DECODING GST
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Interestingly, the statute does not enlist the criteria for 
selection, operation and regulation of an IT service 
provider (whether Government-owned or otherwise). The 
GST Council in its minutes also does not formally identify 
/ appoint the GSTN as the sole service provider for this 
massive task. This question is important because the 11th 
meeting had specifically approved a proposal of appointing 
GSTN for the development of the e-way bill IT infrastructure 
but the appointment of GSTN for the basic GST portal 
seems to be missing in the minutes. The legal sanctity 
of entrusting / delegating the IT infrastructure to GSTN 
through the Government of India is unclear from public 
domain documents and requires immediate attention.

ANALYSIS
Compliance under the erstwhile laws under Excise, 
Service Tax, VAT, Entry Tax was largely performed 
electronically. It was thus expected that the reporting and 
compliance under the GST law would also continue to be 
driven by technology. However, the level of technological 
complexities was relatively lower under those laws. The 
electronic forms under the erstwhile laws had limited 
functionalities and were meant for the limited purpose of 
capturing data. The administration then utilised the data 
collected at the back-end for risk management purposes.

However, the GST portal ushered in a much higher 
level of legal control at the data entry point itself by the 
taxpayers and in many instances hindered the decision-
making of the taxpayer. Although the insertion of legal 
control might have been intended to assist taxpayers in 
accurate data capture, in certain cases it appears to have 
breached the legal framework. For a start, we should read 
this disclaimer of the GSTN portal for its users:

‘Though all efforts have been made to ensure the 
accuracy and currency of the content on this website, 
the same should not be construed as a statement of 
law or used for any legal purposes or otherwise. GSTN 
hereby expressly disowns and repudiates any claims 
or liabilities (including but not limited to any third party 
claim or liability, of any nature, whatsoever) in relation 
to the accuracy, completeness, usefulness and real-
time of any information and contents available at this 
website, and against any intended purposes (of any 
kind whatsoever) by use thereof, by the user/s (whether 
used by user/s directly or indirectly). Users are 
advised to verify / check any information and contents, 
with the relevant Government department(s) and / or 
other source(s) and to obtain any appropriate professional 
advice before acting thereon as may be provided, from 

portals restrict functionalities? What is the legal sanctity 
of the response / lack of response of GSTN helpdesks?

SETTLED PRINCIPLES
Before going into details, it may be important to assimilate 
the critical concepts of law which would govern the above 
questions. The first one is the well-settled provision 
that delegated authorities would have to operate within 
the framework of law and the legislations or actions are 
subject to the vires of the governing statute. This reminds 
one of the decision of the Supreme Court in St. Johns 
Teachers Training Institute vs. Regional Director, 
NCTE (2003) 3 SCC 321 at page 331 which held that 
regulations and rules are directed towards ‘supplementing’ 
the law rather than ‘supplanting’ the law. The Court stated 
as follows: ‘What is permitted is the delegation of ancillary 
or subordinate legislative functions, or, what is fictionally 
called, a power to fill up details.’

The other principle is that ‘forms / returns’ forming part 
of a statute cannot drive its interpretation1. The Supreme 
Court in the context of adjustment of MAT credit referred 
to the forms and held in CIT vs. Tulsyan NEC Ltd. (330 
ITR 226) as follows: ‘It is immaterial that the relevant form 
prescribed under the Income-tax Rules, at the relevant 
time (i.e., before 1st April, 2007), provided for set-off of 
MAT credit balance against the amount of tax plus interest, 
i.e., after the computation of interest under section 234-
B. This was directly contrary to a plain reading of section 
115-JAA(4). Further, a form prescribed under the Rules 
can never have any effect on the interpretation or 
operation of the parent statute.’

And finally, procedural laws are meant to further the object 
of the substantive provisions and not restrict their scope 
[CCE vs. Home Ashok Leyland (2007) 4 SCC 51].

RELATIONSHIP BETWEEN GSTN AND 
GOVERNMENT OF INDIA
GSTN was incorporated on 28th March, 2013 for the 
purpose of implanting e-governance and technology 
initiatives for the efficient rollout of the GST law. As per 
media reports, it can be inferred that work on the creation 
of the IT infrastructure commenced much before the 
passage of the Constitution (One Hundred and First 
Amendment) Act, 2016. It was during the 4th GST meeting 
on 3rd-4th November, 2016 that GSTN made a presentation 
about the status of the web development and the services 
being offered by GSTN on this front.

1 LIC vs. Escorts Ltd. (1986) 1 SCC 264
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time to time, in the website.’

Thus, the GSTN portal clearly disclaims its responsibility 
over administering the law and states that the web 
functionality does not represent the interpretation of law. 
In fact, the portal also does not claim responsibility over 
the accuracy of the contents which are uploaded on it and 
has directed taxpayers to either approach Government 
officials or seek professional advice.

DAWN OF THE PORTAL
The e-governance initiative under GST commenced with 
the migration of registration(s) of erstwhile taxpayers into 
the GST regime. This involved the filling of Form REG-
26 which contained checks and balances in terms of 
back-end validation of PAN numbers, legacy registration 
numbers, bank accounts, etc. This is usually done to 
sanitise the data at the entry point so that redundancies 
can be avoided. As time passed, additional functionalities 
were introduced on the GSTN portal. The most critically 
discussed of these were related to the returns in GSTR1, 
GSTR2, GSTR3 and their ancillary forms. Though 
these forms were notified in law, due to various reasons 
including lack of technical preparedness of the GSTN, the 
alternative summary form in GSTR3B was introduced. 
Subsequently, additional modules on transition returns, 
refunds, input tax credit (ITC), etc., were introduced in a 
phased manner. The transition module has been widely 
debated in legal forums since it directly impacted the 
eligibility of taxpayers to claim the said credit. Technical 
glitches in the form, lack of clarity in the transition module, 
coupled with the complexity of the user tabs, made the 
form difficult to comprehend for taxpayers resulting in 
non-availment of credit.

In September, 2019 the refund module was launched 
envisaging electronic processing of refund from 
application to disbursement. There have been instances 
where taxpayer refunds have been delayed due to internal 
technical glitches in the refund disbursement process and 
its interaction with other external databases (such as 
PFMS). Recently, the portal has enabled the functionality of 
appeals (including advance rulings) in respect of refunds, 
registrations, etc. The portal is progressively digitising the 
inter-face between the administration and taxpayers.

In the effort to digitise the process, internal controls / 
checkpoints have been placed at the point of data entry 
itself which may hinder even genuine cases. The GSTN 
assumes that taxpayers have uploaded accurate data 
at all entry points in the manner expected by the portal. 

Taxpayers in many cases have failed to understand 
the data expectations due to lack of technical guidance 
material or ineffective helpdesk support from the GSTN, 
thus resulting in incorrect data entry. Moreover, the 
portal has been developed based on the administration’s 
perspective / interpretation of law which may or may 
not be accurate. In an era of self-assessment (in 
contradistinction to officer-assessment), taxpayers 
should be granted the liberty to apply the law as per their 
own understanding without any technical hindrances. The 
vires of taxing statutes have been tested multiple times 
in higher forums and reading down or striking down of 
legal provisions is not unknown. With several technical 
restrictions (enlisted below), taxpayers have been thrust 
with the administration’s view of law.

The ensuing paragraphs are an attempt to list the 
technical challenges in the portal which appear to be 
either contradictory to law or hamper a taxpayer’s right 
to perform a self-assessment of his taxes based on his 
interpretation. The important pointers under each module 
are herewith tabulated2:

Return module

Table Ref. Functionality Comments

GSTR1: 
Aggregate 
turnover

Data filed auto-
populated used 
for various 
threshold 
limits such as 
E-invoice, etc.

The functionalities use turnover for 
enabling facilities of e-invoicing, 
etc. This causes issues where 
taxpayers might have reported 
an incorrect turnover in the 
previous year(s) which may have 
been rectified in annual returns 
/ left unrectified. The system 
merely aggregates the turnover 
and adopts this as the basis for 
enabling / disabling features

GSTR1: 
Date of 
invoice and 
invoice No.

Date of invoice 
cannot be 
before date of 
registration

A taxable person who has availed 
GST registration belatedly is 
barred from reporting the original 
tax invoice even though taxes may 
have been charged / paid in the 
said invoice to the recipient

GSTR1: 
B2C and 
B2B

Amendment 
from B2C to 
B2B

One may view section 39(7) as 
being a time limit only to rectify 
any particulars which have an 
impact on the tax liability. In cases 
where the particulars do not have 
any tax liability such as this, the 
time limit provisions should not 
apply, but the portal restricts such 
revisions

2 The tables are illustrative and not exhaustive – over the period GSTN has 
gradually addressed many such challenges
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Table Ref. Functionality Comments

GSTR1 : 
SEZ

SEZ supplies 
liable for 
CGST / SGST

Certain advance rulings have 
stated that restaurant services are 
liable to CGST / SGST and not 
IGST. Return functionalities do 
not permit CGST / SGST for SEZ 
invoices

GSTR1 : 
B2CL

Amendment in 
B2CL invoices

B2C large invoices (in excess 
of Rs. 2.5 lakhs) are entered at 
an invoice level but amendment 
tables in GSTR1 do not provide 
any functionality to update the 
GSTIN of these invoices and 
shift them to the B2B section – 
taxpayers are forced to raise credit 
notes to the B2CL data and upload 
fresh invoices in the B2B section

GSTR1 – 
DNs / CNs

Linking DNs 
/ CNs with 
multiple 
invoices

Until recently, DNs / CNs were 
mandatorily required to be linked 
to a single invoice. The law has 
been amended making the linking 
an open-ended feature. The 
GSTN portal has only recently 
opened this feature by de-linking 
the mapping of DNs / CNs with a 
single invoice. Till now, taxpayer(s) 
were unable to upload this data

GSTR1 
– Export 
details

Alterations in 
type of exports

Alteration in invoices from ‘with 
payment’ to ‘without payment’ 
is not permissible which causes 
disabilities in other refund 
functionalities

GSTR3B: 
Taxable 
turnover

Negative 
turnover is not 
permissible

In cases where the credit note 
raised in a tax period exceeds the 
output turnover, the data field does 
not permit negative values. CBEC 
Circular / Helpdesk suggest that 
the unadjusted credit notes are to 
be reported in subsequent months. 
Moreover, due to zero-values 
being reported in GSTR3B, there 
arises a variance between GSTR1 
and GSTR3B and disables certain 
other functionalities in other 
modules (such as refunds, etc.)

GSTR3B – 
ITC

ITC order of 
set-off

GSTR3B mandatorily requires the 
ITC to be utilised prior to making 
cash payments or performing 
inter-head set-offs. Taxpayers 
may choose to avail ITC and 
refrain from utilising the same on 
the grounds of ambiguity. But the 
utilisation is thrust upon them, 
consequently opening the scope 
for incorrect utilisation

GSTR9 – 
Table 9

Details of tax 
paid

Annual return auto-populates 
details of taxes paid in a non-
editable format in GSTR9. 
Taxpayers who have paid taxes

Table Ref. Functionality Comments

GSTR9 – 
Table 9

(continued)

Details of tax 
paid

through DRC 03, etc., and have
included the turnover in annual 
return would not be able to record 
this tax payment, resulting in 
glaring discrepancies

GSTR9 – 
Table 6

Details of input 
tax availed

Annual return permits reversal of 
ITC and accordingly directs filing 
of DRC 03 for such reversals but 
the reverse is not permissible. 
Taxpayers are not permitted to 
avail ITC through the annual 
return. In the absence of a clear 
GSTR1, 2 and 3 and a stop-gap 
GSTR3B, taxpayers have looked 
at GSTR9 as the only 
final return to report the tax 
credits / liabilities. The law 
neither specifies the document of 
availing credit nor bars claim of 
credit through GSTR9. Yet, the 
functionality in the tax portal does 
not permit availing of such ITC in 
the electronic credit ledger through 
GSTR9

GSTR9 Table 8 – 
GSTR2A

Details auto-populated in Table 
8 representing input invoices 
uploaded by suppliers does not 
reconcile with the taxpayers’ 
GSTR2A. Until 2018-19, the 
taxpayers were not provided with 
item-wise listing of such auto-
population and in many cases 
taxpayers were forced to file 
the document as it was auto-
populated

GSTR9 Table 9 – Auto 
population

Form GSTR9 keeps the data fields 
for this table open to alteration by 
the taxpayer but the portal freezes 
the tax payment details through 
ITC and / or cash

GSTR1/9 Exempt 
supplies / HSN 
tables

The exempt supplies / HSN 
tables are static and not open to 
alteration. Without the functionality, 
the taxpayers would be faced with 
questioning on classification even 
though it may not be admittance 
by taxpayer in its strict sense

GSTR1/3B/9 Unfructified 
supplies

Taxpayers may have situations 
where supplies are rejected 
by the recipient at the doorstep. 
Though the law provides for 
cancellation of invoice, once 
the invoice is uploaded on the 
GSTR1 the portal does not have 
any feature to mark a particular 
invoice as cancelled, forcing the 
taxpayer to raise credit notes 
which is itself not permissible 
under law
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GSTR2A & 2B module

Table Ref. Functionality Comments

GSTR2B ITC not 
available 
summary

The form provides an ‘advisory’ 
that invoices which do not meet the 
conditions of section 16(4), or the 
place of supply is different from the 
location of the recipient, should not 
be eligible for credit. The criterion 
of place of supply does not seem 
to emerge from any specific 
provision

GSTR2A 
/ 2B time 
limit

Delayed 
reporting of 
invoice by 
counter-party

GSTR2A/ 2B mark credit which 
is belatedly reported as ineligible 
even though the supplier would 
have reported taxes appropriately 
and complied with section 16 in 
its entirety, e.g., alteration of an 
invoice from B2C table to B2B 
table involving updation of GSTINs

GSTR2A 
/ 2B

DTA clearance 
by SEZ

Bill of entry filed by DTA on 
procurement of goods by an SEZ 
does not appear in the GSTR2B. 
This throws up red flags while filing 
GSTR3B as this data is not auto-
populated in the said form

Adjudication modules

Table Ref. Functionality Comments

GST APL-
01

Disputed tax Taxes which are reported through 
DRC 03 challan are reported as 
‘admitted tax’ even though the 
tax payments are made under 
protest to avoid the interest / penal 
consequences. While filing the 
appeal, the online module directs 
an additional 10% to be paid as 
pre-deposit towards disputed 
liability. Effectively, the taxpayers 
are required to pay 110% of the tax 
demanded for filing the appeal online

Job work module

Table Ref. Functionality Comments

ITC-04 Unit of 
measurement 
(UOM)

The form raised red flags where 
the UOM of outward movement 
towards job work is different from 
inward movement from job worker. 
The form does not appreciate 
that job work activity can result in 
complete transformation of inputs 
resulting in difference in UOMs. 
The portal attempts to map the 
outward dispatches with inward 
receipts at the same UOM

Refund modules

Table Ref. Functionality Comments

RFD-01 Sequential 
filing

RFD-01 are mandatorily required 
to be filed sequentially forcing 
the taxpayer to file Nil refund 
applications even though he / she 
may want to come back and file a 
refund for past period (of course 
within the time limit)

RFD-01 Export 
turnover

Incorrect reporting of export turnover 
in other tables (such as B2B, etc.) of 
GSTR3B / GSTR1 is not reflected in 
the refund form resulting in incorrect 
application of refund formula

RFD-01 Lower of three 
figures

RFD-01 restricts refunds to the lower 
of (a) input tax credit at the end of 
the tax period; (b) refund as on date 
of application; and (c) input tax credit 
as per formula. The refund module is 
not reflective of the law as it restricts 
refund of ITC based on the balance 
as at the end of the tax period. 
Taxpayers who have accumulated 
ITC after the relevant tax period 
would still be restricted to the ITC as 
at the end of the tax period

RFD-01 Input tax credit Taxpayers may have reversed 
ITC pertaining to past periods 
while filing GSTR3B. Though prior 
period reversals are not relevant 
for refund computations, the online 
form auto-populates the net figure 
from GSTR3B, causing a deviation 
from the statutory formula

E-way bill modules

Table Ref. Functionality Comments

EWB-01 Validity of 
E-way bill

The E-way bill portal calculates 
the validity automatically based 
on the PIN codes specified by the 
taxpayer. It is quite possible that 
transporters adopt a route of their 
choice depending on accessibility, 
convenience, etc. To freeze the 
validity based on pin codes from 
external third party data is not 
specified under law

EWB-01 Back-end 
validation 
of vehicle 
numbers

E-way bill portal performs a 
back-end validation of the vehicle 
numbers with the government-
approved ‘vaahan’ website. 
Inefficiencies in those websites also 
creep into the GST system as the 
E-way bill portal raises red flags for 
a vehicle number not visible in the 
‘vaahan’ website
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JUDICIAL PRECEDENCE UNDER GST
The prominence of law over forms and procedures has 
been the hallmark of even recent decisions under GST. 
The Delhi High Court in Bharti Airtel Limited vs. UOI 
[2020 (5) TMI 169] examined the plea of the taxpayer who 
was restricted from rectifying the returns for a particular tax 
period and was directed by a CBEC Circular to rectify only in 
subsequent tax periods. The Court examined the limitations 
of the GSTN portal and held that the taxpayer had a right to 
rectify the very same return and claim refund of the excess 
taxes paid for the tax period under consideration. The 
Madras High Court in Sun Dyechem vs. CST 2020 TIOL-
1858-HC-MAD-GST held that incorrect reporting of tax 
type by the supplier cannot be left unamended as it would 
hamper the tax credits at the customer’s end. The Court 
directed the jurisdictional officer to make amendments in 
supplier’s GSTR1 so that the correct tax type is reflected in 
the customer portal, thus undermining the influence of the 
portal over equity and law.

In another case, the Delhi High Court in Brand Equity 
Treaties Limited vs. UOI [2020 (5) TMI 171] recognised 
that technical glitches should be granted a wider scope 
to include even challenges faced at the taxpayer’s end 
(such as lack of internet connectivity, IT infrastructure, 
etc.). In the context of Transition Credit, Courts in many 
instances (such as Tara Exports [2020 (7) TMI 443]) 
have permitted manual filing of Tran-1 forms to avail the 
tax credit as an alternative to filing the same on the online 
portal. These decisions affirm the settled proposition that 
procedural laws are meant to further the substantive 
rights acquired under law.

However, one must also not lose sight of the decision of 
NELCO vs. UOI [2020 (3) TMI 1087] wherein the Bombay 
High Court upheld the vires of the rule defining technical 
glitches as being those arising at the GSTN end and 
cannot be interpreted to cover those difficulties prevailing 
at the taxpayer’s end. The Madhya Pradesh High Court 
in Shri Shyam Baba Edible Oils vs. CC 2020-VIL-567-
MP held that the procedure prescribed in law should be 
strictly followed. Where the law prescribes SCNs, orders, 
etc., which are to be communicated through the common 
portal, they should necessarily be communicated only 
through the common portal. These decisions uphold the 
importance of the common portal and imply that taxpayers 
should take necessary steps to equip themselves with the 
technological upgradations warranted under the new law.

Let us now take up the question whether the GSTN portal 
can be described as a portal to report the numbers of the 

taxpayer or can be it designed to administer the law by 
placing checks and balances at the data entry point itself, 
thereby curbing the right of the taxpayer to self-assess 
its taxes. Going by the propositions laid down above, the 
portal cannot place fetters on the taxpayer’s right to fill 
up data as per its computation and should not be driven 
by pre-filled data points contained in the GST portal. 
Moreover, even where the data is auto-populated, the 
taxpayers should be granted the right to alter the auto-
population and place their self-assessed values. The tax 
administration can without doubt examine the data at the 
back-end and seek clarifications to the alteration of the 
data plugged into the form, but that should be performed 
through a due process of adjudication or assessment. A 
website-driven automated assessment is not warranted 
under the GST law. Therefore, the GSTN portal should 
refrain from being a legislative or administrative tool and 
rather restrict itself to being a repository of information of 
all taxpayers.

A second question is to examine whether the enabling 
Notifications under the CGST / SGST Act of identifying 
the GSTN portal as a common portal would apply to the 
IGST Act as well. Whether separate Notifications are 
required to be issued under the IGST Act empowering 
the GSTN portal to operate as a common portal for all 
purposes of the IGST Act? Going by the implication of 
the phrase mutatis mutandis3 in section 20 of the IGST 
Act which links it to the CGST Act, the rules, notifications, 
including the prescription of the common portal, would 
apply equally to the IGST Act as well. The entire chapter 
of ‘Miscellaneous provisions’ under the CGST Act has 
been made applicable to the IGST Act and consequently 
the common portal notified in terms of section 146 of the 
CGST Act falling under this chapter would be operative 
for the IGST Act as well.

A third question, on the vires of the restrictions / controls 
placed in the GSTN portal, has been discussed above. 
The forms are aimed at capturing the self-assessed data 
of the taxpayers and not to regulate the taxpayer itself. 
The restrictions are questionable and even where the 
common portal is the primary forum for making necessary 
applications, the Court has devised an alternative 
approach of manual filing of the applications. The taxpayer 
ought to have a fit case for seeking this alternative 
remedy of filing manual applications. The taxpayers could 
face hurdles subsequently in enabling the functionalities 
of refund, reflection in electronic credit ledgers, etc., and 

3 (1983) 2 SCC 82 Ashok Service Centre vs. State of Orissa
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hence should use this as a measure of last resort only.

Coming to a fourth, crucial question, proper officers have 
been the ‘go-to persons’ for taxpayers in case of technical 
difficulties. But the situation here is such that proper officers 
are neither equipped with legal nor technological powers 
and therefore claim helplessness. Taxpayers run from 
pillar to post between the GSTN helpdesk and the proper 
officer. In many cases the helpdesk directs taxpayers to 
reach out to the proper officer for technical snags. Without 
any specific direction from the Board, taxpayers are 
unable to enforce their right to receive a resolution to their 
technical problems from the proper officer. In certain cases, 
helpdesks also provide solutions without legal backing (for 
example, in one case a helpdesk directed the taxpayer to 
apply for cancellation and seek fresh registration due to 
a technical snag). The helpdesks are not proper officers 
under law and have no authority to decide on legal matters 
and it is imperative for the administration to issue binding 
guidelines to the field formations to accept the technical 
queries, seek speedy resolution at the back-end from the 
helpdesk and respond to the taxpayer with a solution. Until 

then, the taxpayers would be left on their own to comply 
with the law and then offer extensive explanations at the 
time of audits / assessments on what had transpired at the 
time of filing the applications on the portal and the reason 
for plugging the numbers as it stood therein.

In conclusion, the helpdesk does not have any legal 
authority to resolve taxpayer grievances and the 
proper officers should be directed through appropriate 
administrative instructions to take up these matters.

The authority to design, operate and regulate the IT 
infrastructure is open to questioning as the Legislature 
has not empowered the Government(s) or their Boards 
to direct the creation or regulation of the website. The 
involvement of GSTN as a separate entity appears to be 
on a questionable foundation and open to examination. 
Until then, taxpayers should make earnest efforts to 
reconcile themselves to the portal requirements and 
record the deviations from the data expectations suitably 
to enforce their legal rights of a self-assessment rather 
than a portal-assessment at higher forums. 
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NOTIFICATIONS
(a) Waiver of penalty – Notification No. 06/2021-Central 
Tax dated 30th March, 2021
By the above Notification, the Government has granted 
immunity from levy of penalty u/s 125 in relation to non-
compliance with the requirement as per Notification No. 
14/2020 dated 21st March, 2020. The Notification No. 
14/2020 is about QR code on invoices. It may be noted 
that earlier the penalty was waived for the period from 1st 
December, 2020 to 31st March, 2021 vide Notification No. 
89/2020 dated 29th November, 2020. Now, with the above 
Notification dated 30th March, 2021, the last date (31st 
March, 2021) for non-imposition of penalty is extended 
to 30th June, 2021 with the further condition that there 
should be compliance with effect from 1st July, 2021.

(b) Amendments effected by Finance Act, 2021 (Act 
No. 13 of 2021) dated 28th March, 2021
The Finance Act, 2021 (Act No. 13 of 2021) has received 
assent of the President on 28th March, 2021 and it is also 
published for general information. Sections 108 to 123 
are in relation to amendments in the CGST Act / IGST 
Act. The said sections shall come into force on such date 
as the Central Government may appoint by Notification 
in the official Gazette. The proposed amendments by the 
Finance Act, 2021 have been discussed in the March, 
2021 issue of the BCAJ.

(c) Clarification on reporting 4-digit / 6-digit HSNs 
dated 12th April, 2021
The CBIC has issued the above clarification in view of the 
fact that certain 6-digit HSN codes are not available in 
the HSN Master / nor accepted on the e-invoice / e-way 
bill portal. The CBIC has given modalities for resolving 
the issue and also given guidelines for reporting the 
continuing issues on the GST self-service portal.

ADVANCE RULINGS
1. Concessional rate vis-à-vis second sub-contractor
M/s Hadi Power Systems (Advance Ruling No. KAR-
ADRG-18/2021 dated 6th April, 2021)
The issue before the Authority for Advance Ruling (AAR), 

Karnataka was related to eligibility to concessional rate as 
a sub-contractor.

The applicant sought advance ruling in respect of the 
following question: ‘Whether concessional rate of GST 
shall apply to the sub-contractor who is sub-contracted 
from a sub-contractor of the main contractor, the 
main contractor being provider of works contract to a 
Government Entity?’

The applicant states that M/s Ocean Constructions 
(India) Pvt. Ltd. (the ‘main contractor’) has been 
awarded a contract by M/s Karnataka Neeravari Nigam 
Ltd. for civil, electrical and mechanical works. The work 
delegated to the main contractor is for the construction 
of the Channabasaveshwara Lift Irrigation Scheme which 
includes preparation of plans and drawings, construction 
of intake canal, jackwell-cum-pumphouse, rising main, 
electrical sub-station, erection of vehicle turbine pumps, 
including commissioning of entire project, including 
maintenance for five-year period on turnkey basis.

The applicant has also stated that the main contractor 
has sub-contracted certain electrical works to M/s Shaaz 
Electricals (the ‘first sub-contractor’). Further, this first 
sub-contractor has in turn entered into a sub-contract 
agreement with the applicant for providing electrical 
works.

The applicant is of the opinion that the services provided by 
him fall under clause (ix) to serial number 3 of Notification 
11/2017-Central Tax (Rate) dated 28th June, 2017, as 
amended by Notification No. 01/2018-Centra1 Tax (Rate) 
dated 25th January, 2018 and the concessional rate of tax 
@ 12% shall apply to him. The relevant clause is as under:

Description of the 
service

Rate 
(per 
cent)

Condition

(ix) Composite supply of 
works contract as

6 Provided that where the 
services are supplied to a
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Description of the 
service

Rate 
(per 
cent)

Condition

(continued) 

defined in clause 
(119) of section 2 of 
the Central Goods 
and Services Tax Act, 
2017 provided by 
a sub-contractor to 
the main contractor 
providing services 
specified in item (iii) or 
item (vi) above to the 
Central Government, 
State Government, 
Union Territory, a 
local authority, a 
Governmental Authority 
or a Government Entity

6 Government Entity, they 
should have been procured 
by the said entity in relation 
to a work entrusted to it by 
the Central Government, 
State Government, Union 
Territory or local authority, 
as the case may be

The applicant contended that the activity of the electrical 
sub-contracted works and infrastructure works carried out 
by him is on the immovable property of M/s Karnataka 
Neeravari Nigam Ltd. which is a Government Entity and 
the same is awarded by the first sub-contractor M/s Shaaz 
Electricals who, in turn, is awarded the said work by the 
main contractor M/s Ocean Construction (India) Pvt. Ltd. 
Hence, according to the applicant, the work is liable to tax 
at the rate of 12% as per Notification (tax rate) 01/2018 
dated 25th January, 2018.

The AAR observed that in the instant case there is 
no privity of contract between the applicant and M/s 
Karnataka Neeravari Nigam Ltd. The original contract 
is awarded to M/s Ocean Constructions (India) Private 
Limited. Hence, as per the Notification, any sub-contractor 
providing services to the main contractor by executing the 
works mentioned in serial number 3 of clause (iii) and 
clause (vi) which is exclusively covered under the clause 
(ix) of serial No. 3 of Notification No. 11/2017-Central 
Tax (Rate) dated 28th June, 2017 (as amended from time 
to time) will be exempted from payment of GST subject to 
M/s Karnataka Neeravari Nigam Limited being qualified 
to be called a Government Entity. In the present case, 
it is M/s Shaaz Electricals who is the sub-contractor 
who is covered under the said Entry. As there is no 
privity of contract between the applicant and M/s Ocean 
Constructions (India) Private Limited and the contract 
is between the applicant and M/s Shaaz Electricals, the 
AAR held that the services provided by the applicant are 
not covered under the said Entry. The concessional rate 
is therefore denied to the applicant.

2. Composition Scheme, E-commerce
M/s Kou-chan Technologies Pvt. Ltd. (Advance Ruling 
No. KAR-ADRG-22/2021 dated 7th April, 2021)
The applicant is a taxi aggregator on a pan-India basis 
under the trade name ‘Dyut Rides’.

The applicant’s mode of operation is summarised by the 
Karnataka AAR as under:

‘5.3. The applicant, private limited company, submitted that 
they propose to operate mobile-based taxi aggregation 
service on a pan-India basis; they are responsible for 
linking the driver to the passenger; they neither own any 
vehicle nor employ the drivers; the drivers are registered 
with them; they utilise the services of an “Associate 
Partner”, one or more in a district, who is responsible 
for the well-being of the passengers and of the drivers, 
viz., accidents, etc. In the revenue break-up provided by 
the applicant, it is seen that they are charging GST from 
passenger on the basic fare paid to the driver, collecting 
pick-up cost from the passenger, service charge, associate 
partner’s charge and payment gateway charge. Besides, 
the applicant also collects toll charges, luggage charges, 
waiting charges, cancellation, insurance, etc., which may 
be shared with drivers. Further, there is “Goodwill Bonus” 
which is purely a voluntary amount paid by passengers to 
drivers at the time of rating the services which is credited 
to the drivers. Lastly, there is a participation fee which is a 
payment made by drivers to the applicant when they bid 
for passengers offering different fares.’

The AAR has also reproduced the break-up chart of 
various charges collected by the applicant as under:

Particulars Amounts (Rs.)

1. Basic fare paid to vehicle owner 100.00

2. Add: Pick-up cost or incentive to owner 12.00

3. Total 112.00

4. Add: Share of participating service 
providers:

4.1. a) Applicant’s service charges 7.90

4.2 b) Associate partner’s charges 0.10

4.3 c) Payment gateway charges 
(approximately) for loading money to the 
DYUT Wallet by passengers, borne by 
the applicant

2.00

5. Total 122.00
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Particulars Amounts (Rs.)

6. Add: GST @ 5% on basic fare 5.00

7. Gross fare collected from the passenger 127.00

Note 
1:

The sharing from Rs. 10 service charge collected will be 
Rs. 9.90 and is retained by the applicant and Rs. 0.10 is 
paid to the associate partner as his service charges

Note 
2:

The applicant may also collect toll charges, luggage 
charges, waiting charges, cancellation charges, insurance, 
etc., which are not shared with associate partner but some 
may be shared with owners or drivers

Based on the above, the applicant has posed certain 
questions before the AAR. The AAR has dealt with them 
one by one and ruled on them as under:

1. Do the various supplies (of the applicant, the vehicle 
owner, the driver and the associate partner together) 
mentioned above qualify as ‘Composite Supply’?
In relation to this question, the AAR referred to the definition 
of ‘composite supply’ in section 2(30) of the CGST Act 
and observed that as per the chart, the applicant is an 
intermediary for certain services and also a provider for 
certain services.

The AAR observed that the applicant is providing two 
services, viz., an online platform and insurance coverage 
to the passenger. The insurance is optional on the part 
of the passenger. Hence, the AAR held that the online 
platform service and insurance services are not composite 
supply.

2. Do the pick-up charges paid to the owner / driver fall 
under the GST rate of 5%?
In this respect, the AAR observed that section 9(5) 
stipulates services on which tax is payable by the 
e-commerce operator. The pick-up service is incidental to 
the main service of transport of passengers by the drivers.

By the Notification No. 17/2017 Central Tax (Rate) dated 
28th June, 2017 tax @ 5% is provided in relation to electronic 
commerce operator for services by way of transportation of 
passengers by a radio taxi. Therefore, the AAR confirmed 
the rate @ 5% on pick-up charges also, being incidental to 
the main passenger transportation service.

3. The associate partner renders services to the 
passengers and to the drivers / vehicle owners directly, 
and in that case does any supply of service exist between 
the applicant / aggregator and the associate partner, and 
if yes, what is the rate at which GST has to be collected 

and remitted?
The AAR observed that the associate partner helps in 
boarding and scaling up of the business of the applicant. 
Hence, the associate partner is providing support services 
to the applicant and it is the associate partner who should 
pay tax on the charges passed on to it. The said services, 
not being part of passenger service covered by section 
9(5) of the CGST Act, the AAR held that it will be liable to 
tax @ 18% in the hands of the associate partners.

4. Does the amount received from drivers / owners 
towards bidding get covered in the 5% GST or should it 
be separately charged at 18%?
The AAR observed that bidding charges received from 
drivers / owners cannot be covered in the 5% rate as 
they are not falling in the category of support services. 
Therefore, they are held liable @ 18%.

5. Does the goodwill bonus being paid by the passenger to 
the driver and on which the applicant collects the service 
charges, attract GST, and if so at what rate?
Such payment is a voluntary payment made by the 
passengers when they are happy with the services 
provided by the drivers. The bonus itself is not liable to 
GST. However, the applicant has charged service charges 
for facilitating the payment of goodwill amount to drivers 
and such charges are liable to GST at 18%.

6. Do the charges for cancelling the trip for any reason 
attract GST liability?
In respect of cancellation charges, the learned AAR held 
that they are for tolerating the cancellation by the applicant 
for consideration and hence it is supply of service as per 
clause (e) of Paragraph 5 of Schedule II of the CGST Act, 
liable to tax @ 18%.

7. Do the charges for insurance come under composite 
supply?
In view of the answer to question (1) above, it is held that 
the insurance charge is not composite supply.

8. If the principal supplier / applicant collects GST, say 
at 5% along with fare from passengers (as mentioned in 
the table submitted by the applicant), does it amount to 
compliance of the GST Rules?
The AAR observed that liability be considered as per 
discussion in relation to earlier questions.

3. Interest paid on late payment and RCM
M/s Enpay Transformer Components India Pvt. Ltd. 
(Advance Ruling No. GUJ-GAAR/R/01/2021 dated 
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20th January, 2021)
The applicant is an importer of goods. RCM is paid under 
IGST on the value of the imported goods. However, 
the issue raised is about inclusion of the following two 
charges in the taxable import value:
(i) The applicant is importing goods from the holding 
company located in Turkey, namely, M/s Enpay Endustriyel 
Pazarlama ve Yatirim A.S. (Enpay, Turkey) for which the 
payment terms is 120 days from the date of invoice for 
import of goods, and if the applicant does not pay to M/s 
Enpay, Turkey on the due date, M/s Enpay, Turkey charges 
interest on late payment to the applicant – and the issue is 
whether such interest payment is liable to RCM;
(ii) The applicant has obtained bank credit facility from 
Citibank based on the corporate guarantee issued by M/s 
Enpay Endustriyel Pazarlama ve Yatirim A.S. (Enpay, 
Turkey) and they have paid stamp tax in Turkey as per 
their land rules and they have raised reimbursement 
invoice of the said payment to the applicant. The issue is 
whether RCM is applicable on such reimbursement.

In short, the applicant pays the above two charges to 
the seller in addition to the value of goods in the invoice. 
Based on the above facts, the applicant has raised the 
following issues for an answer by the AAR:
(i) Whether liability to pay GST on reverse charge arises if 
amount is paid as interest on late payment of invoices of 
imported goods? If yes, then at what rate?
(ii) Whether liability to pay GST on reverse charge arises 
if amount is paid for reimbursement of stamp tax paid as 
a pure agent by M/s Enpay, Turkey on its behalf?

The application was examined by the learned AAR. In 
respect of the interest paid for late payment, he referred 
to clause (e) in Paragraph 5 of Schedule II of the CGST 
Act and also to section 15(2) of the CGST Act. He 
observed that the interest is for tolerating late payment 
and hence covered as supply of service as per clause 
5(e) in Schedule II. This is covered by section 15(2)(d) 
also. Therefore, the interest to be paid to the foreign 
supplier is liable to RCM and it is liable at the same rate 
as applicable to goods.

In respect of the other issue, the AAR referred to the 
definition of ‘consideration’ in section 2(31) of the CGST 
Act and noted that the payment of stamp tax is in direct 
relation to goods supplied and it is not in the excluded 
category given in section 15(3) of the CGST Act.

In respect of the claim about pure agent, the AAR referred 
to the requirements to be fulfilled as per Rule 33(i) to 

33(iii) and observed as under:
(i) No documents provided to show that the supplier is 
authorised by the applicant to act as his agent.
(ii) For reimbursement a separate invoice is raised, 
whereas the rule requires indication of reimbursement in 
the invoice made for the supply of goods. Therefore, as 
per the AAR, this condition is also not fulfilled.
(iii) The reimbursement for stamp tax is not separate from 
goods supplied by the supplier. For the same reason, it 
is observed that the conditions mentioned in Rule 33 are 
not fulfilled. The condition about reimbursement of actual 
amount is also not fulfilled as the documents produced 
are in a language other than English and no translated 
documents are provided to understand the same. The 
financial records of the supplier to know the real position 
are also not produced.

Based on above observations, the AAR held that the 
stamp tax reimbursement is also part of import value and 
liable to RCM.

4. ITC vis-à-vis cross-utilisation of same
M/s Aristo Bullion Pvt. Ltd. (Advance Ruling No. GUJ-
GAAR/R/15/2021 dated 27th January, 2021)
A unique issue came up for consideration before the 
Gujarat AAR. The facts of the case are as under:
1. The applicant deals in gold products. Gold dore / silver 
dore and other raw materials are inputs for the same on 
which the applicant is entitled for ITC.
2. The applicant also wants to deal in castor oil seeds. 
No ITC is available on inward supply of castor oil seeds 
as they are purchased from unregistered agriculturists. 
However, on outward supply of castor oil seeds the 
applicant is liable to pay GST.
3. There will be excess ITC in the credit ledger in relation 
to inward of inputs for gold products. The excess / 
accumulated ITC arises due to various factors like sale at 
lesser value than purchase, stock-in-hand, etc.
4. The applicant intends to use the excess ITC towards 
discharge of liability on the supply of castor oil seeds.

Against this background, the applicant raised the following 
question before the Gujarat AAR: ‘Can the applicant use 
Input Tax Credit balance available in the electronic credit 
ledger legitimately earned on the inputs / raw materials 
/ inward supplies (meant for outward supply of bullion) 
towards the GST liability on ‘castor oil seeds’ which were 
procured from agriculturists and subsequently meant for 
onward supply?’

Continued on Page 105   
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RECENT DECISIONS–INDIRECT TAXES
PART A IGOODS AND SERVICES TAX (GST) 

PULOMA DALAL I JAYESH GOGRI I MANDAR TELANG 
Chartered Accountants

I. HIGH COURT

[2020 (1) TMI 795]
Vinodkumar Murlidhar Chechani, Proprietor, 
M/s Chechani Trading Co. vs. State of Gujarat 
& one other
Date of order: 4th January, 2021

Section 83 of Central Goods and Services Tax Act, 
2017 – Since there was a balance of hardly Rs. 
22,065 in two bank accounts, there was no good 
reason to continue the provisional attachment of 
such accounts

FACTS
The petitioner was engaged in the business of trading 
in metal scrap. A search, seizure and inspection u/s 67 
was conducted at his premises. Further, an order under 
FORM GST DRC-22 was issued to him under which three 
of his bank accounts were provisionally attached u/s 83. 
Of the three, one CC/Current bank account held with 
AMCO Bank was released by the Hon’ble High Court vide 
order dated 9th December, 2020. However, the remaining 
two accounts, i.e., one savings and one current account 
held with HDFC Bank Limited, were still provisionally 
attached. The petitioner filed the present petition to lift the 
attachment over the remaining two accounts.

HELD
Taking a practical view, the High Court held that the 
accounts shall be provisionally attached only to protect the 
interest of Revenue. It was found that the amount in these 
two accounts aggregates to Rs. 22,065 and there was no 
good purpose the Department achieved by provisionally 
attaching accounts with such paltry balance. Therefore, 
the Court lifted the attachment over these two accounts as 
well. However, the Court clarified that such attachments 
have to be ordered only when the Commissioner is of the 
opinion and has reasons to believe in doing the same 
in the interest of Revenue. Thus, the same shall differ 
from case-to-case and the order shall be issued after 

considering the complete facts of the matter.

[2021 (45) GSTL 109 (All)]
Ansari Construction
W.P. No. 626 of 2020
Date of order: 24th November, 2020

Sections 29, 30, Rule 23 – Department officials 
cannot exhibit callous attitude while cancelling 
GST registrations

FACTS
The petitioner was served with a show cause notice 
cancelling GST registration on the ground that he failed to 
file the returns for a continuous period of six months. The 
petitioner claimed that all the returns were filed; however, 
despite this the respondent rejected the application for 
restoration of registration. The respondent stated that 
the petitioner did not upload any documents online while 
replying to the query and had simply stated that all the 
liabilities had been cleared without disclosing the date 
of filing of the return and that no proper evidence was 
provided.

HELD
It was held that the order passed was wholly arbitrary 
and demonstrated the lack of a legally-trained mind as 
no efforts were made to verify the correctness of the 
assertions made by the petitioner; the cancellation of 
registration was revoked and the respondent was directed 
to pay a cost of Rs. 10,000 to the petitioner.

II. ADVANCE RULING
 

[2021-TIOL-60-AAR-GST]
M/s VDM Hospitality Pvt. Ltd.
Date of order: 21st June, 2020
[AAR-Haryana]

Pandal and shamiana constructed in one’s own 
premises meant for permanent enjoyment is an 

4 5

6
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PULOMA DALAL I JAYESH GOGRI I MANDAR TELANG 
Chartered Accountants

PART B ISERVICE TAX 

I. TRIBUNAL

[2021-TIOL-207-CESTAT-Bang]
Textronix India Pvt. Ltd. vs. Commissioner of 
Central Tax
Date of order: 6th April, 2021

Penalty cannot be levied u/s 78 of the Finance Act, 
1994 when tax with interest is paid before issuance 

of show cause notice

FACTS
During the course of audit it was observed that the 
appellant had wrongly availed service tax credit on 
services not used for providing output service which 
includes civil interior works carried out on office building, 
garden maintenance charges, pooja expenses, etc. The 

immovable property and therefore credit of iron 
and steel is not allowable

FACTS
The applicant seeks a ruling as to whether the temporary 
structure that is a hall or pandal or shamiana or any 
other place built with iron / steel pillars tightened 
with nuts and bolts and specially created for functions 
would be treated as movable or immovable property 
in pursuance of the GST law. The question before the 
Authority is whether credit of the tax paid on iron / steel 
pillars tightened with nuts and bolts used for the creation 
of the temporary structure is admissible u/s 16 of the 
CGST Act, 2017.

HELD
The Authority noted the decision in the case of 
Commissioner, Trade Tax vs. Triveni N.L. Limited 
dated 13th January, 2014 where it has been observed 
that ‘permanently fastened to anything attached to the 
earth’ has to be read in context for the reason that nothing 
can be fastened to the earth permanently so that it can 
never be removed. If the article cannot be used without 
fastening or attaching it to the earth and it is ‘not removed 
under ordinary circumstances’, it may be considered 
permanently fastened to anything attached to the earth. In 
the present case, the shamiana and the pandal are built 
in the company’s own premises which suggests that they 
are meant for permanent enjoyment. It is not the case 
of the applicant that it plans to dismantle and move the 
structure to some other place.

The pictures attached with the application also depict that 
the civil work has been undertaken on a very large scale 
at the premises and this also indicates the permanent 
nature of the construction / erection. Further, the concrete 

base and the pillars used as platform and support to the 
structure are also of large dimensions and the platform or 
the structure cannot be put to beneficial use without the 
existence of the other. Thus, it is held that the structure is 
an immovable property and therefore it is not entitled to 
avail credit of input tax in view of section 17(5)(d) of the 
CGST Act.

[2021-TIOL-67-AAR-GST]
M/s KSF-9 Corporate Services Pvt. Ltd.
Date of order: 29th January, 2021
[AAR-Karnataka]

In case of manpower supply services, GST is 
chargeable on the entire sum billed which includes 
wages and the supplier’s service charges

FACTS
The applicant entered into an agreement with The 
Karnataka State Rural Development & Panchayat Raj 
University, Karnataka State Warehouse Corporation for 
provision of manpower supply services. The question 
before the Authority is whether GST @ 18% is leviable 
only on the service charges or on the total bill amount 
including the wages?

HELD
The applicant is being paid services charges @ 2%, in 
addition to the wages. The applicant and the recipients 
are not related and the price is the sole consideration, 
therefore in terms of section 15 of the 2017 Act the value 
of the taxable supply of manpower services shall be the 
transaction value which is the total bill amount inclusive of 
actual wages of the manpower supplied and the additional 
2% amount paid to the applicant. Thus, GST @ 18% is 
payable on the entire bill amount.

7
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credit availed was immediately reversed on being pointed 
out by the Department. Further, the credit availed was 
not utilised and sufficient balance was available during 
the relevant period. However, penalty u/s 78 for wrongly 
availing the credit was confirmed on the ground that the 
same was detected only during the audit.
 
HELD
The Tribunal noted that the credit was reversed 
immediately on it being pointed out by the Department 
before issuance of show cause notice. It was also noted 
that the credit was not utilised and sufficient balance was 
available during the relevant period. The Tribunal, relying 
on the decision in the case of YCH Logistics (India) Pvt. 
Ltd. [2020] 43 GSTL 518 (Tri-Bang), where it has been 
held that when tax with interest is paid before issuance of 
show cause notice, no show cause notice is required to 
be issued. Further, the Department has not bought any 
material on record to prove suppression and concealment 
of facts to evade payment of tax. Accordingly, the appeal 
is allowed and the demand of penalty is dropped.
 

[2021-TIOL-160-CESTAT-Bang]
24/7 Customer Pvt. Ltd. vs. Commissioner of 
Central Tax, Bengaluru East
Date of order: 8th March, 2021

There is no requirement of nexus between input 
services and output services exported – The 
Department cannot question the eligibility of credit 
at the time of claiming refund

FACTS
The appellant is engaged in the export of Call Centre 
Services besides domestic supply of Renting of 
Immovable Property service. They are an STPI unit 
located in Bangalore and they availed CENVAT credit of 
service tax paid on various input services in respect of 
STPI unit and used the same in the export of services 
and taxable services provided in India. The CENVAT 
credit was availed after setting off against output service 
tax liability arising on domestic services; a refund claim 
was filed under Rule 5 of the CENVAT Credit Rules. The 
refund claim was rejected on the ground that there was no 
nexus between the input service and the output service 
exported.

HELD
The Tribunal noted that the services on which the credit 
is proposed to be rejected have been consistently held to 
be input services in various decisions. It was also noted 

that the Department has not questioned the eligibility 
of input services at the time when the CENVAT credit 
was taken and that as per the decision of this Tribunal 
in the case of K Line Ship Management [2019-TIOL-
100-CESTAT-Mum], the Department is not permitted to 
question the same at the time of claiming refund. Further, 
Rule 5 of the CENVAT Credit Rules does not require a 
correlation between the output service exported and the 
input services used in such output services exported. 
Accordingly, the appeal was allowed.

[2021-TIOL-159-CESTAT-Del-LB]
Kafila Hospitality and Travels Pvt. Ltd. vs. 
Commissioner, Service Tax
Date of order: 18th March, 2021

Incentive received by air travel agents from airlines 
and CRS companies is not liable for service tax

FACTS
The assessee is a travel agent paying service tax 
considering the value of service as determined under 
Rule 6(7) of the Service Tax Rules, 1994. The main issue 
in the present case is whether incentive received from the 
airlines is liable for service tax. Besides, the assessee 
receives commission from the CRS companies and the 
same is alleged to be taxed under business auxiliary 
service on the ground that the assessee is promoting and 
marketing the business of such companies. The reference 
is made to the larger bench.

HELD
It is noted that for an activity to be considered as 
promotional, it is necessary that a service provider must 
‘promote’ or ‘endorse’ the service of the client. It is, 
therefore, to be seen whether in the present case the travel 
agent is encouraging a passenger to purchase a ticket of 
a particular airline. The facts reveal that the travel agent 
is only providing options to the passenger and it is the 
passenger who determines the airline for travel. It is only 
when the target of having achieved the pre-determined 
number of bookings is achieved that the airline pays an 
incentive to the travel agent. It cannot, therefore, be said 
that the travel agent is promoting the services of any 
airline. Incidentally, the airlines may benefit if more tickets 
are sold, but this would not mean that the travel agent is 
providing a service for promoting the airlines. Thus, by 
rendering of services connected to travel by air, a travel 
agent would render ‘air travel agent’ services, which 
services cannot be said to be for ‘promotion or marketing’ 
of the airlines.

6
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Similarly, in the case of CRS companies, the passenger 
is not aware of the CRS company being utilised by 
the travel agent for booking the segment, nor can a 
passenger influence a travel agent to avail the services 
of a particular CRS company. For an activity to qualify 
as ‘promotional’, the person before whom the promotional 
activity is undertaken should be able to use the services. 
The passenger cannot directly use the CRS software 
provided by the company to book an airline ticket. It 
cannot, therefore, be said that a travel agent is promoting 
any activity before the passenger. A mere selection of 
software would not result in any promotional activity. 
Accordingly, the assessee is neither promoting the 
business of the airlines nor of the CRS companies. 
Therefore, in the absence of a service there cannot be 
any liability of service tax.

[2020 (43) GSTL 540 (Tri-Hyd)]
Infotech Enterprises Ltd. vs. CCCE & ST, 
Hyderabad-IV
Date of order: 17th February, 2020

The real test of determining the nature of service is 
to understand the ‘deliverable service’ agreed in the 
agreement – Merely because billing is measured 
based on the number of man hours / man days, it 
does not become a manpower supply service
 
FACTS
The appellant was engaged in providing software 
services to customers located abroad. The provision of 
such services required some of the work to be done at the 
customers’ site. As these activities could not be done from 
Hyderabad, they created subsidiaries in different countries 
to carry out the services required at the customers’ end. 
The appellant received payment for the entire services 
from the customers and paid the subsidiaries for their 
services as per the performance agreements. Two show 
cause notices were issued to the appellant demanding 
service tax, inter alia, under reverse charge mechanism 
on the amounts paid to the subsidiaries located abroad 
under the head ‘manpower recruitment or supply agency 
services’ along with interest and penalty on the ground 
that the subsidiary had billed them based on the number 
of man hours which were required to perform these 
services.

HELD
Merely because the total amount has been billed using the 
number of man hours as a measure, it does not become a 
manpower supply service. If this logic is accepted, every 

case where the billing is done based on the number of 
man hours / man days would be treated as a manpower 
supply service. The real test of determining the nature 
of service is to go through the agreement to understand 
what is the deliverable that was agreed to be delivered to 
the service recipient. In the present case, the deliverable 
was software services and not supply of manpower. 
Therefore, the demand made under reverse charge 
mechanism under the head ‘manpower recruitment or 
supply agency service’ along with interest and penalties 
was set aside.

[2020 (43) GSTL 549 (Tri-All)]
Radhey Krishna Technobuild (P) Ltd. vs. 
Commr. of C. Ex., Lucknow
Date of order: 17th December, 2019

Charges collected along with the consideration 
for residential units are considered as bundled 
service – Therefore, abatement under construction 
of residential complex service is admissible on 
such charges
 
FACTS
On the sale of residential units, in addition to the 
consideration the appellant also collected some charges 
from the flat buyers under the head ‘electric meter main 
load supply charges’. It appeared to Revenue that the 
appellant had taken abatement on the said charges 
even though such charges were collected for a purpose 
other than construction of residential complex service. 
Therefore, such abatement was not admissible, it said.

HELD
The Tribunal held that the charges for electric meter main 
load supply were collected along with the consideration for 
sale of residential units. They were collected from the very 
person to whom the residential unit was sold. Therefore, 
the said services were bundled services u/s 66F of the 
Finance Act, 1994 and, consequently, abatement was 
admissible.

[2020 (43) GSTL 533 (Del-Trib)]
Vaatika Constructions Pvt. Ltd. vs. Pr. Commr. 
of ST, Delhi-III
Date of order: 2nd March, 2020

Section 65(105) of Finance Act, 1994 – When a 
show cause notice is issued under a particular 
category of service, then the demand cannot be 
confirmed under a different category

8
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FACTS
At the time of issue of the show cause notice, service tax 
was demanded under the category of ‘construction of 
complex’ services. However, the Principal Commissioner 
passed the order by confirming the demand under the 
category of ‘works contract’ services. Hence, the present 
appeal was filed.

HELD
The Tribunal, relying on some past judgments, held that 
a demand of service tax under a particular category 
cannot be confirmed under a different category. Thus, 
the demand of service tax could not have been confirmed 
under ‘works contract’ when the show cause notice was 
issued under ‘construction of complex’ services.

[2020 (43) GSTL 562 (Ahmd-Trib)]
Mafatlal Industries Ltd. vs. CCE & ST, 
Ahmedabad
Date of order: 1st June, 2020

CENVAT credit cannot be denied only on technical 
infraction

FACTS
In the present appeal, various queries pertaining to 
CENVAT credit were placed before the Tribunal. CENVAT 
credit was denied, inter alia, for the following reasons:

1. CENVAT credit of Rs. 3,31,189 was denied on the 
ground that invoices did not carry either the serial number 
or the service tax registration number.
2. CENVAT credit of Rs. 41,94,123 was denied on the 
ground that credit lying in other branches of the appellant 
was transferred under centralised registration without any 
documents.
3. CENVAT credit of Rs. 5,59,851 was denied on various 
services such as Mediclaim, vehicle insurance, canteen 
expenses, CHA bills, guest house, vehicle hire charges, 
membership charges and residential premise on the 
ground that the said services do not have any nexus with 
the manufacturing activity.
4. CENVAT credit of Rs. 39,60,634 was denied on the 
ground that it pertained to ISD invoices issued by the 
appellant’s branches for services received by the said 
units prior to their registration as ISDs.

HELD
The Tribunal heard the matter extensively and held in 
respect of each issue as follows:

1. Denial of CENVAT credit on the ground that invoices do 
not carry either serial number or service tax registration 
number is in the nature of technical infraction which was 
not done by the appellant. It was not the case of the 
Department that in the said invoices no service tax was 
paid and there is no dispute about receipt and use of the 
services, which are the main criteria for allowing CENVAT 
credit on input service. Therefore, CENVAT credit cannot 
be denied merely on technical infraction.

2. No documents are prescribed to transfer CENVAT 
credit from branches under centralised registration. It 
is undisputed that the appellant had made necessary 
recording in the statutory books of the transferee’s 
branch. There is no case that transferor branches have 
transferred excess credit or wrong credit. Therefore, 
CENVAT credit cannot be denied only on the ground that 
proper documents under centralised registration were not 
issued for transfer of credit.

3. It was held that CENVAT credit in respect of input 
services such as Mediclaim, vehicle insurance, canteen 
expenses, CHA bills, guest house, vehicle hire charges, 
membership charges and residential premise have been 
allowed in various judgments:
(a) For Mediclaim, the Tribunal relied on Chennai vs. 
Spectrasoft Technologies Limited 2019 (24) GSTL 
224 (Tri-Chennai) and CST Mumbai vs. FIL Capital 
Advisors (India) Pvt. Limited 2015 (40) STR 1073 (Tri-
Mumbai).
(b) For canteen and insurance services, the Tribunal 
relied on CCE, Bangalore vs. Stanzen Toyotetsu India 
(P) Limited 2011 (23) STR 444 (Kar).
(c) For vehicle insurance, the Tribunal relied on Vinayak 
Steels Limited vs. CCE & ST, Hyderabad 2017 (4) 
GSTL 188 (Tri-Hyderabad).

4. The Tribunal, by relying upon the judgment in mPortal 
(I) Wireless Solutions (P) Limited vs. CST, Bangalore 
2012 (27) STR 134 (Kar), held that CENVAT credit 
cannot be denied even if ISD invoices were issued for the 
distribution of input service credit prior to registration. 

11

The past is always tense, the future perfect
 —  Zadie Smith



100 BOMBAY CHARTERED ACCOUNTANT JOURNAL  MAY 2021

232 (2021) 53-A  BCAJ 

ALLIED LAWS

Sobha Hibiscus Condominium vs. Managing 
Director, M/s Sobha Developers Ltd. & Anr.
AIR 2020 Supreme Court 1163
Date of order: 14th February, 2020
Bench: Mohan M. Shantanagoudar J., 
R. Subhash Reddy J.

Condominium – Maintainability – Complainant 
– Condominium is neither ‘consumer’ nor 
‘recognised voluntary association’ but group 
of individual consumers [S. 2(1)(d), S. 12(1)(b) 
Consumer Protection Act]

FACTS
The appellant / complainant is a statutory body. It consists 
of members who are the owners of the apartments in a 
multi-storey building, namely, ‘Sobha Hibiscus’, situated 
in South Bangalore Taluk in Karnataka.

The National Consumer Disputes Redressal Commission 
(NCDRC) rejected the complaint filed by the appellant on 
the ground that the appellant condominium has no locus 
standi to file the complaint since neither is it a ‘consumer’ 
nor a ‘recognised consumer association’ within the meaning 
of section 12 of the Consumer Protection Act, 1986.

HELD
The Court held that the finding of the NCDRC that a 
recognised consumer association can file a complaint on 
behalf of a single consumer but cannot file a complaint on 
behalf of several consumers in one complaint is erroneous 
and there is no legal basis for it. From a reading of section 
12(1)(b) of the Act read with Explanation to section 12 it 
is clear that a voluntary registered association can file 
a complaint on behalf of its members to espouse their 
grievances. There is nothing in the aforesaid provision of 
the Act which would restrict its application to the complaint 
pertaining to an individual complainant. If a recognised 
consumer association is made to file multiple complaints 
in respect of several consumers having a similar cause of 
action, that would defeat the very purpose of registration of 
a society or association and it would result only in multiplicity 

of proceedings without serving any useful purpose.

The matter is remitted back to the NCDRC with a direction 
to consider the complaints on merits and pass appropriate 
orders.

Shaik Janimiya vs. State Bank of India
AIR 2020 Telangana 126
Date of order: 27th April, 2020
Bench: M.S. Ramachandra Rao J., 
T. Amarnath Goud J.

Registration – Transfer of prohibited property 
– Impossible – Highest bidder cannot wait until 
bank gets clear title – Bidder entitled to relief 
[Registration Act, 1908]
 
FACTS
The petitioner is the Managing Director of M/s Crescent 
Formulations Pvt. Ltd. which is engaged in the manufacture 
and marketing of pharmaceutical formulations. The 
respondent bank issued an e-auction notice under the 
Securitisation and Reconstruction of Financial Assets and 
Enforcement of Security Interest Act proposing to conduct 
an e-auction of several properties on 29th February, 2017 
[sic]. The petitioner deposited Rs. 21,80,000 as EMD 
and later became the highest bidder after quoting Rs. 
2,19,00,000. On 30th November, 2017 the respondent 
addressed a letter to the petitioner declaring him as the 
highest bidder and directed him to deposit the balance 
EMD amount of 25% (Rs. 32,75,000) immediately. 
The petitioner complied and another letter dated 30th 
November, 2017 was issued by the respondent directing 
him to deposit Rs. 1,61,81,000 being 75% of the sale 
consideration within 15 days from the date of the auction. 
The petitioner was also asked to make arrangements for 
registration of the sale certificate with the Sub-Registrar 
concerned.

When the petitioner approached the Sub-Registrar, the 
latter informed him that the properties in Sy. No. 11 of 
Khanamet village were in the prohibitory list notified under 
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section 22-A of the Registration Act, 1908 by the State of 
Telangana and that he would not register the certificate of 
sale issued by the respondent in favour of the petitioner.

The petitioner contends that he demanded the respondent 
to refund the sum of Rs. 2,19,00,000 deposited by him 
with interest at 12% per annum.

HELD
It is not disputed that before the sale certificate could 
be registered the State Government had imposed a 
prohibition on the registration of plots in Sy. No. 11 of 
Khanamet village, in which the above property is located. 
Hence it became impossible for the title to the property 
to be conveyed to the petitioner by registering the sale 
certificate. The petitioner cannot be compelled to wait till 
the bank litigates with the State and resolves the issue.

This Court has repeatedly expressed the view that 
Governments and statutory authorities should be model 
or ideal litigants and should not put forth false, frivolous, 
vexatious, technical (but unjust) contentions to obstruct 
the path of justice.

The bona fide claims of the petitioner cannot be defeated 
by the respondent by raising hyper-technical pleas. 
The petitioner was entitled to the prayed relief. The writ 
petition was allowed.

Surender Kumar Singhal & Ors. vs. Arun Kumar 
Bhalotia & Ors.
CM(M) 1272 of 2019 dated 25th March, 2021
Date of order: 25th March, 2021
Bench: Prathiba M. Singh J.

Arbitration – Tribunal can decide objections 
on its jurisdiction – High Courts have limited 

interference – Jurisdiction should be adjudicated 
first [Arbitration and Conciliation Act, 1996]

FACTS
Disputes arose between two branches of one family. The 
Delhi High Court referred the matter to arbitration by a 
sole arbitrator.

The petitioners herein then filed an application before the 
arbitrator u/s 16 of the Arbitration and Conciliation Act, 
1996 (Act) and raised the objection that the Tribunal does 
not have any jurisdiction to adjudicate the claims against 
the petitioners. The arbitrator held that the issue of 
jurisdiction would be dealt with along with the final order. 
An application was made for recall of the said order. The 
said application was rejected by the arbitrator. The orders 
rejecting the applications were challenged in the present 
proceedings.

HELD
The Court observed that the arbitrator was of the opinion 
that a final decision on the application of the petitioners 
u/s 16 of the Act cannot be taken without further evidence 
in the matter. The property which the petitioners have 
purchased as per the arbitrator is clearly the subject 
matter of the arbitral proceedings and thus the arbitrator, 
after evidence being recorded, may be required to mould 
relief in the same manner. The Court did not deem it 
appropriate to interfere under Article 227. However, 
the Court held that the arbitrator’s observation that 
the said objection shall be decided ‘while passing the 
award’ may also not be fully in line with the legal position 
as held in McDermott International Inc. vs. Burn 
Standard Co. Ltd. and Ors. (2006) 11 SCC 181. Thus, 
the question of jurisdiction raised by the petitioners would 
have to be adjudicated first, prior to the passing of the 
final award. 

7

You can’t connect the dots looking forward; you can only connect them looking 
backwards. So you have to trust that the dots will somehow connect in your future. 

You have to trust in something — your gut, destiny, life, karma, whatever. This 
approach has never let me down, and it has made all the difference in my life

 —  Steve Jobs

Always remember that the future comes one day at a time
 —  Dean Acheson
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LAWS AND BUSINESS

OCI: A FEW CHANGES, BUT LOTS OF CONFUSION

DR. ANUP P. SHAH
Chartered Accountant

INTRODUCTION
The Overseas Citizen of India or OCI was a modified form 
of dual citizenship introduced by the Indian Government 
in 2005 for the benefit of Non-Resident Indians (NRIs) 
and Persons of Indian Origins (PIOs) resident abroad. 
India currently does not permit dual citizenship, i.e., a 
person cannot be the citizen of both India and a foreign 
country, say the USA. He must select any one. An OCI 
cardholder is not a full-fledged citizen but he has certain 
benefits at par with a citizen. As of 2020, there were over 
six million OCIs abroad.

This scheme has seen certain regulatory and legal 
developments which have caused a great deal of 
confusion and anxiety amongst the OCI cardholders 
resident abroad. The University of WhatsApp (sic!) has 
played a stellar role in fuelling this fire. The intent of this 
article is to discuss those forwards and dispel some 
myths.

WHAT IS REGULATORY FRAMEWORK?
An OCI card is granted by the Government of India to 
a person under the aegis of the Citizenship Act, 1955. 
Section 7A of this Act provides for the registration of OCIs. 
At the cost of repetition, an OCI is not a full-fledged Indian 
citizen under the Citizenship Act but he is only registered 
as an OCI. Section 7A allows the Government to register 
the following individuals as OCIs on an application made 
by them:

(a) Any person who currently is a foreign citizen but was 
an Indian citizen at the time of commencement of the 
Constitution of India, i.e., in 1950;
(b) Any person who currently is a foreign citizen but 
was eligible to be an Indian citizen at the time of 
commencement of the Constitution of India, i.e., in 1950;
(c) Any person who currently is a foreign citizen but 
belonged to a territory that became part of India after 
Independence;
(d) Any person who is a child or a grandchild of the above 

persons;
(e) A minor child of a person mentioned in the clause 
above;
(f) A minor child both of whose parents are citizens of 
India or one of whose parents is a citizen of India;
(g) Spouse of a citizen of India or spouse of an Overseas 
Citizen of India cardholder;
(h) Spouse of a person of Indian origin who is a citizen of 
another country and whose marriage has been registered 
and subsisted for a continuous period of not less than 
two years immediately preceding the presentation of the 
application under this section.

Thus, all of the above persons are eligible to be registered 
as OCIs. Interestingly, even a person of non-Indian origin 
can be registered as an OCI if he marries a citizen / an 
OCI cardholder. For example, a Caucasian American man 
marries an Indian OCI woman residing in the USA. He, 
too, would be eligible to be registered as an OCI along 
with their children. The Act further provides that the OCI 
card granted u/s 7A to a spouse is liable to be cancelled 
upon dissolution of marriage by the competent court. The 
special privileges can then be withdrawn.

The Bombay High Court in Lee Anne Arunoday Singh 
vs. Ministry of Home Affairs, WP 3443/2020 has held 
that the provisions of section 7 of the Act cast a duty 
on the Government to take necessary steps regarding 
cancellation of the OCI card issued on spouse basis, if 
the marriage is dissolved by a competent court of law.

The Government of India has recently made a submission 
in a similar case before the Delhi High Court that a 
foreigner registered as an OCI on the strength of marriage 
to an Indian citizen loses that status when the marriage 
is dissolved. Such foreigners are no longer eligible to be 
registered as OCIs under the Citizenship Act. Such a 
person could, however, continue to visit India by applying 
for an ordinary / long-term visa. A PIL (public interest 
litigation) has also been filed before the Delhi High Court 
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in Jerome Nicholas Georges Cousin vs. Union of 
India, W.P. (C) 8398/2018 by a French national against 
this provision. In his plea he states that he would have to 
close down his business and go back to France since he 
would now not have permission to run a business in India.

WHAT ARE THE BENEFITS AVAILABLE 
TO AN OCI?
The OCI card is a life-long visa granted to these foreign 
citizens. While their passport is the primary document 
to enter India, the OCI card is an additional document 
that they receive. They can visit India as many times as 
they want and stay as long as they wish. They can even 
permanently reside in India and work and study here. 
Non-OCI cardholders need to get registered with the 
Foreigners Regional Registration Office if they want to 
stay for more than six months in India. These procedures 
are not applicable to OCIs.

Earlier, there was a concept of a Person of Indian Origin 
(PIO) card which was also a long-term visa. However, 
issuance of new PIO cards has been discontinued and 
all PIO cardholders are being encouraged to migrate to 
the OCI card.

The Government has made some changes in the benefits 
available to OCIs by a Notification issued in March, 2021. 
This Notification has caused a lot of confusion amongst 
the Indian diaspora. The revised list of benefits available 
to OCIs is as follows:

(1) It grants a multiple entry life-long visa for visiting India 
for any purpose. The revised Notification has added that 
for undertaking the following activities, the OCI cardholder 
shall be required to obtain a special permission or a 
Special Permit, as the case may be, from the competent 
authority or the Foreigners Regional Registration Officer 
or the Indian Mission concerned, namely:
(i)  to undertake research;
(ii) to undertake any missionary or tabligh or 
mountaineering or journalistic activities. This amendment 
is to overrule the Delhi High Court’s decision in the case 
of Dr. Christo Thomas Philip vs. Union of India, W.P. 
(C) 1775/2018 where an OCI card was cancelled on 
the ground that the person was involved in missionary 
activities in India. The Court held that there is no law which 
prevents missionary activities by an OCI and hence the 
cancellation was invalid. The Court had held that prima 
facie the rights under Article 14 (equality before law) and 
19 (freedom of speech and expression) of the Constitution 
of India which are guaranteed to the citizen of India, also 

appear to be extended to an OCI card-holder;
(iii) to undertake internship in any foreign Diplomatic 
Missions or foreign Government organisations in India or 
to take up employment in any foreign Diplomatic Missions 
in India;
(iv) to visit any place which falls within the Protected or 
Restricted or prohibited areas as notified by the Central 
Government or competent authority.
 
(2) Exemption from registration with the Foreigners 
Regional Registration Officer or Foreigners Registration 
Officer for any length of stay in India. The revised 
Notification has added that the OCI cardholders who are 
normally resident in India shall intimate the jurisdictional 
Foreigners Regional Registration Officer or the Foreigners 
Registration Officer by email whenever there is a change 
in permanent residential address and in their occupation.

(3) It provides parity with NRIs in the matter of
(i)  inter-country adoption of Indian;
(ii) appearing for the all-India entrance tests to make them 
eligible for admission against any NRI seat. However, the 
OCI cardholder shall not be eligible for admission against 
any seat reserved exclusively for Indian citizens. This 
overrules the decision of the Karnataka High Court in the 
case of Pranav Bajpe vs. The State of Karnataka, WP 
27761/2019 which held that when the parity between the 
OCI cardholder and Non-Resident Indians is removed, the 
concept of OCI cardholder cannot be given a restricted 
meaning as Non-Resident Indian so as to restrict such 
admission only to Non-Resident Indian quota in the 
State quota of seats and not in the institutional quota or 
Government quota of seats under the NEET Scheme. It 
had concluded that the minor children of Indian citizens 
born overseas must have the same status, rights and 
duties as Indian citizens, who are minors;
(iii) purchase or sale of immovable properties other than 
agricultural land or farmhouse or plantation property; and
(iv) pursuing the following professions in India as per the 
provisions contained in the applicable relevant statutes 
or Acts as the case may be, namely, doctors, dentists, 
nurses and pharmacists; advocates; architects; chartered 
accountants.

(4) In respect of all other economic, financial and 
educational fields not specified in this Notification or the 
rights and privileges not covered by the Notifications 
made by the Reserve Bank of India under the Foreign 
Exchange Management Act, 1999, the OCI cardholder 
shall have the same rights and privileges as a foreigner. 
This is a new addition by the March, 2021 Notification. 



104 BOMBAY CHARTERED ACCOUNTANT JOURNAL  MAY 2021

236 (2021) 53-A  BCAJ 

Thus, if any benefit is not specifically conferred either 
under the Citizenship Act or under the FEMA, 1999, then 
the OCI would only be entitled to such privileges as are 
available to a foreigner.

An OCI is not entitled to vote in India, whether for a 
Legislative Assembly or Legislative Council, or for 
Parliament, and cannot hold Constitutional posts such as 
those of President, Vice-President, Judge of the Supreme 
Court or the High Courts, etc., and he / she cannot 
normally hold employment in the Government.

CAN AN OCI BUY PROPERTY IN INDIA?
One of the benefits of being an OCI is that such a person 
can buy immovable property in India other than agricultural 
land. The Foreign Exchange Management (Non-Debt 
Instrument) Rules, 2019 deal with this aspect. Rule 21 
permits an OCI to purchase any immovable property 
in India other than agricultural land or farmhouse or 
plantation property. An OCI is also allowed to get a gift of 
such a property from an Indian resident / NRI / OCI who 
is a relative as per the definition under the Companies 
Act, 2013. Citizens of certain countries, such as Pakistan, 
Bangladesh, Sri Lanka, Afghanistan, China, Iran, Nepal, 
Bhutan, Hong Kong or Macau, or the Democratic People’s 
Republic of Korea (DPRK), cannot purchase immovable 
property in India without permission from the RBI but even 
this prohibition is not applicable to OCI cardholders. It 
may be noted that the above relaxations under the FEMA 
Rules are only for OCI cardholders and not for all persons 
of Indian origin. If a foreign citizen of Indian origin does 
not have an OCI card, then he cannot buy immovable 
property in India without prior permission of the RBI. This 
is one of the biggest benefits of having an OCI card.

In this respect, misunderstanding of a Supreme Court 
decision in Asha John Divianathan vs. Vikram Malhotra, 
CA 9546/2010 Order dated 26th February, 2021 has 
created great heartburn amongst the OCI community. 
This was a decision rendered under the erstwhile 
Foreign Exchange Regulation Act, 1973 (which has been 
superseded by the FEMA in 1999). Section 31 of the 
erstwhile law provided that any foreign citizen desirous 
of buying immovable property in India required the prior 
approval of the RBI. The Court held that entering into any 
such transaction without RBI approval was treated as an 
unenforceable act and prohibited by law. It further held 
that when penalty was imposed by law for the purpose of 
preventing something on the ground of public policy, the 
thing prohibited, if done, would be treated as void, even 
though the penalty if imposed was not enforceable. It is 

important to note that this decision is not applicable in the 
light of the current provisions of the FEMA Regulations. 
As explained above, the law now, by virtue of Rule 21 
of the Foreign Exchange Management (Non-Debt 
Instrument) Rules, 2019 expressly provides that an OCI 
can purchase any immovable property in India other than 
agricultural land or farmhouse or plantation property.

WHAT DOES FEMA PROVIDE IN 
RESPECT OF OCIs?
The provisions relating to OCIs have been dealt with in 
great detail under the FEMA Regulations and it would be 
difficult to elaborate on all of them here. However, a few 
examples are explained here. At most places under the 
FEMA Regulations, the provisions available to persons of 
Indian origin have been replaced with OCIs. Thus, it is 
mandatory for the PIOs to have an OCI card. For instance, 
the facility of investment on a non-repatriable basis under 
Schedule IV of the Foreign Exchange Management 
(Non-Debt Instrument) Rules, 2019 is allowed only to 
Non-Resident Indians and OCI cardholders. Persons of 
Indian origin who do not have OCI cards cannot avail of 
this facility.

Similarly, under the Foreign Exchange Management 
(Borrowing and Lending) Regulations, 2018 an Indian 
bank is allowed to lend in Indian rupees only to an NRI or 
an OCI cardholder.

However, in a few Regulations under FEMA, it is not 
mandatory to have an OCI card. For example, a Non-
Resident External (NRE) Bank Account or a Non-Resident 
Ordinary (NRO) Bank Account can be opened by any 
Person of Indian origin. It is not necessary that such a 
person has an OCI card. Similarly, the Foreign Exchange 
Management (Remittance of Assets) Regulations, 
2016 allows a PIO to remit up to US $1 million every year 
out of balances held in the NRO account and from the 
sales proceeds of assets.

IS THE DEEMED RESIDENCY 
PROVISION APPLICABLE?
Under section 6 of the Income-tax Act, any Indian citizen 
having total Indian income exceeding Rs. 15 lakhs during 
the previous year is deemed to be an Indian tax resident 
in that year, if he is not liable to tax in any other country 
or territory by reason of his domicile or residence or any 
other criteria of similar nature. This provision is applicable 
only to an Indian citizen, i.e., a person holding an Indian 
passport. An OCI does not have an Indian passport and 
so he would be out of the deemed taxation net.
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CONCLUSION
The law relating to OCIs is dynamic in nature. In respect 
of all other economic fields not expressly specified or 
not covered by the Notifications under the FEMA, 1999, 

the OCI cardholder is equated with the same rights and 
privileges as a foreigner. Thus, it becomes very important 
to understand what are the benefits and provisions for an 
OCI cardholder. 

After referring to the facts as stated above, the AAR 
referred to section 16(1) of the CGST Act relating to 
eligibility of ITC and section 17(5) blocking ITC. He then 
observed that section 17(5) does not block ITC available 
to the applicant in respect of gold dores.

However, in respect of the validity of the use of ITC of gold 
business towards the castor business, the AAR observed 
that it is not possible in view of section 16(1) of the CGST 
Act. His observations are as under:

‘11. On going through the provisions of section 17(5) as 
mentioned hereinabove, we find that the inputs, i.e., gold 
dores and silver dores on which the applicant intends to 
avail input credit, are not covered under the excluded 
provisions of the said section. Further, on going through 
the provisions of the section 16 as mentioned above, 
we find that sub-section (1) specifically mentions that 
the registered person shall, subject to such conditions 
and restrictions as may be prescribed and in the manner 
specified in section 49, be entitled to take credit of input 
tax charged on any supply of goods or services or both 
to him which are used or intended to be used in the 
course or furtherance of his business. This means that, 
for the applicant to be eligible to take input tax credit on 
any supply of goods or services, the same has to be 
used or should be intended to be used in the course or 
furtherance of his business, i.e., the nexus / connection 
between the inputs and the final products manufactured 
from these inputs is required to be proved. For example, 

inputs such as dores of gold, silver, etc., procured by 
the applicant are used in the manufacture of their final 
product, i.e., gold (including gold plated with platinum), 
unwrought or in semi-manufactured forms, or in powder 
form, based metal clad with silver, not further worked 
than semi-manufactured, coin, etc. It can, therefore, be 
derived from the above that the aforementioned inputs 
are used in the course or furtherance of their business, 
i.e., supply of gold, gold-plated with platinum, etc. In this 
context, even a layman can make out that dores of gold 
and silver are indeed used as inputs in the manufacture of 
the aforementioned final products (made up of gold) and 
are therefore used or intended to be used in the course 
or furtherance of the business of supply of gold and we 
certainly do not need the services of an expert to know 
that.’

Based on the above interpretation, the AAR further 
observed that the applicant has not produced any 
documents suggesting any nexus between the gold 
business and the castor seed business. Though the 
applicant has cited section 49(4), the application of the 
said section was not analysed by the AAR.

Observing as above, since in the present case the nexus 
between inputs on which ITC is availed and outward 
liability on supply of castor oil seeds is not established, 
the AAR held that accumulated ITC cannot be used for 
adjusting liability on such unrelated outward supply. The 
reply was in the negative. 
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All you who sleep tonight
Far from the ones you love,

No hands to left or right,
And emptiness above –

Know that you aren’t alone.
The whole world shares your tears,

Some for two nights or one,
And some for all their years

 —  Vikram Seth
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SECURITIES LAWS

SAT SETS ASIDE INSIDER TRADING ORDERS

As discussed several times earlier in this column, SEBI has 
been investigating stock market frauds, insider trading, 
etc., by tracking the use of social media / messaging 
applications. About a year back, we also discussed 
certain SEBI orders where it was held that some persons 
shared unpublished price-sensitive information through 
the popular chat application WhatsApp. Stiff penalties 
were levied on such persons under the Insider Trading 
Regulations. Those who were penalised appealed to 
the Securities Appellate Tribunal (‘SAT’) which has now 
reversed those orders. SAT has held that, on the facts, 
there was no violation of the SEBI Regulations on insider 
trading.

This decision of SAT has several interesting aspects. Has 
SAT made any significant interpretation of the law that has 
far-reaching implications as suggested by some reports? 
When can a person, who shares unpublished price-
sensitive information (‘UPSI’), be held to have violated 
the Regulations? Is it necessary that a link be established 
between the person having the UPSI and the source 
within a company who had leaked such information? 
There are also lessons generally for persons using social 
media applications. Let us consider this decision (Shruti 
Vora vs. SEBI, dated 22nd March, 2021) in greater detail.

BROAD SCHEME OF SEBI (PROHIBITION
OF INSIDER TRADING) REGULATIONS, 
2015 AS RELEVANT HERE
The Regulations seek to prohibit and punish insider 
trading. They prohibit what is commonly understood as 
insider trading – that is, trading by an insider who is in 
possession of, or has access to, UPSI. However, they 
also prohibit several other things like communication 
of UPSI except where permitted under the Regulations. 
The Regulations also have further requirements of 
disclosure of holdings and dealings by certain insiders, 
prohibition of trading during periods when the trading 
window is required to be closed, etc.

In the present case, the relevant provision is related to 

the sharing of UPSI. Insiders are prohibited from sharing 
UPSI. The reason for this prohibition is obvious. Sharing 
such information may result in the recipient dealing and 
profiting out of it. However, such recipient may also 
further pass on such information to others. Such 
sharing is also covered by the offence of ‘insider 
trading’.

However, as this case shows, three interesting questions 
arise: Is it required to show that a person who shared 
UPSI had received it from a particular person within the 
company? Is it required that he should know that such 
information was UPSI? Would the offence of insider 
trading also cover sharing of UPSI by a person who is not 
aware that it is UPSI?

The first question has been answered by a deeming 
provision in the Regulations itself. It is provided that a 
person would be deemed to be an insider even if he is in 
mere possession of UPSI. Thus, it is not required that his 
source of such information be traced within the company 
(a little more on this later). He is deemed to be an insider. 
If he then deals in the securities, or shares such UPSI, 
he would be deemed to have committed the offence of 
insider trading.

The second question is interesting and indeed became, 
as we will see, the core issue in this case. Should a 
person know that the information in his possession is 
UPSI? The Regulations have not made an express 
provision on this. SAT has held that a person should be 
aware that such information is UPSI and it is only in such 
a case that the person would be deemed to be an insider. 
However, the equally critical question is how does one 
establish whether a person knows that the information 
he possesses is UPSI? This can be tricky as this would 
be something in the person’s mind. This aspect will be 
discussed further while analysing the decision.

The third question would be answered by implication 
from the answer to the second question although, again, 

JAYANT M. THAKUR
Chartered Accountant
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the Regulations have no express provision about it. If a 
person does not know that the information he possesses 
is UPSI, then sharing of such information would not make 
him guilty of the offence of insider trading.

With this brief background, let us consider the case and 
then discuss what SAT has held.

FACTS OF THE CASE AND SEBI’S ORDER
It appears that SEBI was alerted especially by media 
reports that financial results of reputed companies were 
being leaked and shared in advance on social media 
through chat applications like WhatsApp. It conducted 
investigations and amongst its findings was some data 
relating to two appellants in the present case. It was 
found that they worked in the industry and had forwarded 
financial results through WhatsApp to many persons, 
including clients. The financial results forwarded were 
eerily accurate and very closely matched the actual 
results published soon after. However, SEBI could not 
trace who had sent this information to such persons. 
Even the companies concerned could not find any leak 
that could have happened internally from within the 
companies themselves.

SEBI, however, held that the law was clear. Possession of 
UPSI made the person an insider. The law also prohibited 
insiders from sharing UPSI with others. Since these 
persons did share the UPSI, they committed the offence 
of insider trading. It levied stiff penalties on such persons. 
Since similar orders were passed separately for sharing 
of results for each company, the penalties cumulatively 
rose to an even larger amount.

The parties had argued that not only these messages 
but several others were also forwarded in the same 
manner. And these messages were forwarded to groups 
of numerous persons. The messages were sent almost 
as soon as they were received. The other messages had 
information which was not UPSI and in any case often did 
not even match with the actual financial results in those 
other cases. However, SEBI stuck to its position and 
held that they had indulged in insider trading and levied 
penalties.

APPEAL BEFORE SAT
In the appeal before SAT, the appellants made several 
arguments. It was pointed out that they were not aware 
that what they had was UPSI. They had received 
numerous such messages and those were also forwarded 
along with the ones under question. They had no means 

to verify the authenticity of any of the information. The 
messages / information so received could be compared 
to ‘heard in the street’ columns common in media and 
while such pieces are read by many, it was accepted that 
their authenticity was not assured. Indeed, some could 
be just rumours or informed guesses. The appellants 
also pointed out that the specific messages that were of 
concern were not differently coded while being forwarded. 
So the recipients could not distinguish those messages 
from the others.

DECISION OF SAT
SAT accepted the arguments of the appellants and set 
aside the orders of SEBI levying penalties. It also made 
some important points about the interpretation of the law.

At the outset, SAT confirmed that possession of UPSI 
did make a person an insider under law and sharing of 
such UPSI by such person would be an offence under 
the Regulations. SEBI did show that the person was in 
possession of the UPSI and hence it may appear that one 
part was fulfilled. The information was shared, too.

However, and this was the crucial point, did such person 
know the information received and shared was UPSI? 
And, if not, would the information still be UPSI qua such 
person? The law is silent on this point. However, this did 
matter because it is from the perspective of the person 
accused of insider trading. If such person did not know 
it was UPSI, then that person cannot be held to be in 
possession of UPSI and hence is not an insider. And if 
this was so, his sharing of the information was not insider 
trading.

It was apparent from the record itself that the persons 
had received numerous bits of information and had 
forwarded the same to many other persons. Neither the 
persons sending them nor the persons receiving them 
could have had any way of knowing that the information 
was authentic and hence UPSI. SAT observed, ‘The 
above definitions of the “unpublished price sensitive 
information” and “insider” would show that a generally 
available information would not be an unpublished price 
sensitive information… The information can be branded 
as an unpublished price sensitive information only when 
the person getting the information had a knowledge that 
it was unpublished price sensitive information’. Thus, the 
information was not UPSI. One could take the example 
of the numerous WhatsApp forwards many of us receive. 
We have become used to examine them with so much 
scepticism that we generally have stopped even reading 
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most of them.

While it is true that possession of UPSI was sufficient 
to make a person an insider, there were sufficient 
circumstances to doubt that it was UPSI and thus the 
onus shifted back to SEBI. It was now up to SEBI to 
prove, even with a reasonably low benchmark of proof 
or of the preponderance of probability, that the persons 
knew it was UPSI. SEBI could not and it did not so prove.

SAT also noted that SEBI has not connected the 
information to any source within the companies and even 
the companies did not have any such findings of leakage.

The order was thus set aside.

CONCLUSION
The important legal point thus is that UPSI is from the 
perspective of the person who is in possession of the 

same. If I have a pile of stones with me and I do not know 
that a couple of the ‘stones’ are really diamonds, I may 
give the same to someone else for a low value. And even 
he may do the same with them.

That said, this does not mean one should be lax with 
the law. The law provides for serious consequences 
for insider traders and the benchmark of proof remains 
relatively low. In this particular case, the facts were peculiar 
and hence did not allow any wider generalisation. One 
should remain ever vigilant while forwarding information. 
The law has sufficient deeming provisions. Chartered 
Accountants are typically and even otherwise deemed 
to be insiders as auditors, advisers, CFOs, etc. They are 
also expected to know the importance of figures and it 
is even possible that information shared by them may 
be given more weightage by the recipient, and thereby 
also by SEBI while deciding guilt. Thus, this case should 
induce even more caution. 

This is my prayer to thee, my lord - strike, strike at the root of penury in my heart. 
Give me the strength lightly to bear my joys and sorrows. 
Give me the strength to make my love fruitful in service. 

Give me the strength never to disown the poor or 
bend my knees before insolent might. 

Give me the strength to raise my mind high above daily trifles. 
And give me the strength to surrender my strength to thy will with love

 —  Rabindranath Thakur, Gitanjali, No. 31, 1912

Don't climb mountains so that people can see you.
Climb so that you can see the world

 —  Anonymous

Well, almost all government policy is wrong, 
but… frightfully well carried out

 —  Sir Humphrey Appleby
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CORPORATE LAW CORNER

Indus Biotech Private Limited vs. Kotak India 
Venture (Offshore) Fund (earlier known as 
Kotak India Venture Limited) & Ors.
Arbitration Petition (Civil) No. 48/2019 with 
Civil Appeal No. 1070 / 2021 @ SLP (C) No. 
8120 of 2020
Date of order: 26th March, 2021

Section 7 of the Code and Arbitration Act – NCLT 
is duty-bound to examine the claim of insolvency 
on the grounds whether debt is due and there is a 
default even if the application of arbitration is filed 
simultaneously – Dispute before NCLT becomes 
matter in rem only after application is admitted by 
NCLT and not before that

FACTS
Kotak India Venture Fund (‘Kotak’) had subscribed to 
Optionally Convertible Redeemable Preference Shares 
(‘OCRPS’) issued by I Co (the ‘Corporate Debtor’) in 
the year 2007. Subsequently, the Corporate Debtor 
had entered into a share subscription and shareholder 
agreement (‘SSSA’). In pursuance of regulation 5(2) of 
the Securities Exchange Board of India (Issue of Capital & 
Disclosure Requirement) Regulations, 2018 (‘SEBI ICDR 
Regulations’), Kotak chose to convert the OCRPS into 
equity shares to make a Qualified Initial Public Offering 
(‘QIPO’).

During the conversion process, the parties had a dispute 
over the computation of the exchange ratio, the formula to 
be used and the valuation of the shares to be issued. The 
formula, which was sought to be applied by Kotak, would 
have yielded approximately 30% of the paid-up share 
capital of the Corporate Debtor. On the other hand, the 
formula that was sought to be applied by the Corporate 
Debtor (which was in line with the reports of auditors, 
independent valuers and the agreed formula), would have 
given Kotak 10% of the total paid-up share capital of the 
Corporate Debtor.

At the same time, the Corporate Debtor invoked the 
arbitration clause provided under the SSSA and requested 
the National Company Law Tribunal (‘NCLT’) to refer the 

parties to arbitration u/s 8 of the Arbitration & Conciliation 
Act, 1996.

The Corporate Debtor failed to redeem the debt on the 
redemption date. Kotak then filed an application for 
initiating corporate insolvency resolution process (‘CIRP’) 
against the Corporate Debtor under the Insolvency and 
Bankruptcy Code, 2016 (‘the Code’).

The NCLT observed that in a section 7 petition there has 
to be a judicial determination as to whether there has 
been a default within the meaning of section 3(12) of the 
Code. It was held that a default had not occurred in the 
instant case. The NCLT also noted that the Corporate 
Debtor was a solvent, debt-free and profitable company. 
Considering that the dispute was purely contractual in 
nature, the NCLT directed the parties to resolve their 
dispute by arbitration, thereby dismissing the application 
filed by Kotak under the Code.

Kotak filed a special leave petition before the Supreme 
Court. The primary contention raised in it was that the 
dispute, being a matter in rem, belongs to that class 
of litigation which falls out of the scope and ambit of 
arbitration.

HELD
The Supreme Court heard the arguments of both sides 
at length. It also relied on the decision laid down in Vidya 
Drolia vs. Durga Trading Corporation (2021 2 SCC 1) 
to hold that a dispute is non-arbitrable when a proceeding 
is in rem and IB proceedings are considered to be in rem 
only after being admitted.

The Court held that insolvency proceedings become in 
rem only after they are admitted. On admission, third-
party right is created in all the creditors of the corporate 
debtors and will have an erga omnes effect. The mere 
filing of the petition and its pendency before admission, 
therefore, cannot be construed as the triggering off of a 
proceeding in rem. Hence, the admission of the petition 
for consideration of the CIRP is the relevant stage which 
would decide the status and the nature of the pendency 
of the proceedings and the mere filing cannot be taken as 
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the triggering off of the insolvency process.

Further, the Supreme Court observed that the position 
of law that the provisions of the Code shall override all 
other laws as provided u/s 238 needs no elaboration. It 
was observed that in any proceeding which is pending 
before the NCLT u/s 7 of the IB Code, if such petition is 
admitted upon the NCLT recording the satisfaction with 
regard to the default and the debt being due from the 
corporate debtor, any application u/s 8 of the Act, 1996 
made thereafter will not be maintainable.

The Court held that the NCLT is duty-bound to deal with 
the inquiry u/s 7 of the IBC by examining the material 
placed before it and record a satisfaction as to whether 
or not there is a default, even if an application u/s 8 of the 
Arbitration Act has been filed simultaneously.

It was also held that it would be premature to arrive at a 
conclusion that there was default in payment of any debt 
until the said issue is resolved and the amount repayable 
by the Corporate Debtor to Kotak with reference to equity 
shares being issued is determined. In the process, if 
such determined amount is not paid it will amount to 
default at that stage. The Court proceeded to appoint the 
arbitration tribunal in accordance with the provisions of 
the agreement.

The appeal was thus dismissed and the arbitration petition 
was allowed.

Anuj Mittal vs. Union of India
125 taxmann.com 10 (Delhi)
Date of order: 15th January, 2021

Petitioners were directors who had been 
disqualified prior to 7th May, 2018, qua other 
companies in addition to the defaulting company 
– In such cases, proviso to section 167(1)(a) of 
the Companies Act, 2013 would not apply and 
petitioners would continue to be directors in 
companies other than defaulting companies and, 
therefore, DINs and DSCs of petitioners would be 
reactivated

FACTS
The petitioners were directors in ‘N’ Private Limited 
(hereinafter ‘N’). Due to alleged non-compliance / 
default by ‘N’ u/s 164(2)(a) of the Companies Act, 2013, 
i.e., non-filing of financial statements or annual returns 
for any continuous period of three financial years, the 

said petitioners were disqualified as directors from 1st 
November, 2017 to 31st October, 2022. Their DINs and 
DSCs were deactivated. ‘N’ had also been struck off from 
the Register of Companies. The petitioners were directors 
in other active companies and also wished to start a fresh 
business.

The Court, after considering the facts, analysed a few 
judgments and came to the conclusion that the following 
facts have emerged from the previous judgments. The 
same are tabulated for ease of reference:

Category Situation Decision

A Directors who have 
been disqualified 
prior to 7th May, 2018 
qua other companies 
in addition to the 
defaulting company

Since there is no stay on 
the judgment in Mukut 
Pathak, it continues to hold 
the field. Thus, in cases 
where directors have been 
disqualified prior to 7th May, 
2018, the proviso to section 
167(1)(a) of the Companies 
Act, 2013 would not apply and 
the directors would continue 
to be directors in companies 
other than the defaulting 
company. The disqualification 
of such directors qua active 
companies would therefore 
be liable to be set aside 
and their DINs and DSCs 
reactivated

B Directors who have 
been disqualified 
post 7th May, 2018 
qua other 'active' 
companies

As held in Mukut Pathak, in 
all cases where the directors 
have been disqualified on 
or after 7th May, 2018, the 
proviso to section 167(1)
(a) would apply and such 
directors would cease 
to be directors in all the 
companies, including the 
defaulting company. In 
March, 2020, in light of the 
Covid-19 pandemic, the 
Ministry of Corporate Affairs 
vide General Circular No. 
12/2020 introduced CFSS-
2020 to allow a fresh start 
for defaulting companies and 
directors of such companies. 
The Court, in Sandeep 
Agarwal, has analysed 
CFSS-2020 to conclude that 
the purpose of the scheme 
is to provide an opportunity 
for 'active' companies, i.e., 
companies whose names 
have not been struck off, who 
may have defaulted in filing of 
documents, to put their affairs 
in order

3
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Category Situation Decision

B 
(continued)

Directors who have 
been disqualified 
post 7th May, 2018 
qua other 'active' 
companies

Thus, the DINs and DSCs 
of disqualified directors 
of struck-off companies, 
who are also directors in 
active companies, may be 
reactivated qua the active 
companies in line with the 
spirit of the CFSS-2020

C Directors of 'active' 
companies who have 
been disqualified

In cases where directors of 
'active' companies have been 
disqualified, CFSS-2020 
would squarely apply. Such 
directors would be entitled to 
avail of CFSS-2020 and file 
documents of the defaulting 
company

D Disqualified directors 
of struck-off 
companies seeking 
appointment as 
directors in other / 
new companies

In furtherance of the purpose 
of the scheme, directors 
of struck-off companies 
who seek to be appointed 
as directors of other / new 
companies ought to be 
provided an opportunity 
to avail of the scheme, 
provided that they have 
undergone (completed) a 
substantial period of their 
disqualification. The scheme 
clearly seeks to provide 
a fresh start for directors 
of defaulting companies 
who seek appointment in 
other companies or wish 
to start new businesses. 
Therefore, if a substantial 
period has passed since 
the disqualification of such 
directors, they ought to be

Category Situation Decision

D 
(continued)

Disqualified directors 
of struck-off 
companies seeking 
appointment as 
directors in other / 
new companies

given an opportunity to avail 
of the scheme

At this stage, the Registrar of Companies, Delhi was 
requested to join the proceedings. On a specific query from 
the Court, he informed that the Companies Fresh Start 
Scheme-2020 has expired as on 31st December, 2020. 
However, he submitted that in case struck-off companies 
are willing to file their annual returns and balance sheets, 
the restoration of these companies is being considered by 
the ROC. He further informed the Court that in the case 
of more than 2,000 struck-off companies, their restoration 
has been permitted by the NCLT as the jurisdiction for 
restoring the struck-off companies rests with the NCLT.

After deliberations, the High Court held as under:
 
In terms of the judgment in Anjali Bhargava, the 
petitioners would fall in category ‘D’. Further, since the 
disqualification of the petitioners is prior to 7th May, 
2018, they would also fall in category ‘A’. In terms of the 
judgment in Mukut Pathak vs. Union of India [2019] 111 
taxmann.com 41 (Delhi) and Anjali Bhargava vs. UOI 
[W.P. (C) No. 11264 of 2020 dated 6th January, 2021] 
(Unreported), the DINs and DSCs of the petitioners shall 
be reactivated within a period of ten days. If, in addition, 
the petitioners wish to seek restoration of the struck-
off company, they are permitted to seek remedies in 
accordance with law before the NCLT. 

Life can only be understood backwards, 
but it must be lived forwards

 —  Søren Kierkegaard

It’s amazing how a little tomorrow can make up 
for a whole lot of yesterday

 —  John Guare

The future belongs to those who believe in the beauty of their dreams
 —  Eleanor Roosevelt
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REGULATORY REFERENCER

DIRECT TAX

1. Clarifications on provisions of the Direct Tax 
Vivad se Vishwas Act, 2020 A ‘search case’ means 
an assessment or reassessment made under sections 
143(3), 144, 147, 153A, 153C, 158BC of the Income-tax 
Act in the case of a person referred to in section 153A, 
section 153C, section 158BC or section 158BD of the Act 
on the basis of a search initiated u/s 132, or requisition 
made u/s 132A. The FAQ No. 70 of Circular 21/2020 
stands modified to this extent [Circular 4 of 2021 dated 
23rd March, 2021.]

2. Reporting under clause 30C and clause 44 of Form 
3CD shall be kept in abeyance till 31st March, 2022 
[Circular 5 of 2021 dated 25th March, 2021.]

3. Income-tax Rules – Income-tax (6th Amendment) 
Rules, 2021 Procedure and forms for application for the 
purpose of grant of approval of a fund, trust, institution, 
university, or hospital or other medical institution under 
clauses (i), (ii), (iii) or (iv) of the first proviso to clause (23C) 
of section 10, intimation of registration u/s 35, registration 
of charitable or religious trusts, approval of institution for 
the purpose of section 80G [Notification No. 19 of 2021 
dated 26th March, 2021.]

4. Income-tax Rules – Income-tax (7th Amendment) 
Rules, 2021 Substitution of forms Sahaj ITR-1, ITR-
2, ITR-3, Sugam ITR-4, ITR-5, ITR-6, ITR-7 and ITR-V 
[Notification No. 21 of 2021 dated 31st March, 2021.]

5. Insertion of Rule 6G of the Income-tax Rules and 
Form 3CD – Income-tax (8th Amendment) Rules, 2021 
A new sub-rule 3 has been inserted in Rule 6G which 
permits furnishing of a revised audit report. It provides that 
if there is payment by a person after furnishing of report 
which necessitates recalculation of disallowance u/s 40 or 
section 43B, he may furnish a revised audit report before 
the end of the relevant assessment year to which the 
report pertains. Such revised report is to be signed and 
verified by the accountant.

An Amendment has also been prescribed in clauses 17, 

18, 32 and 36 of Form 3CD [Notification No. 28 of 2021 
dated 1st April, 2021.]

6. DTAA between India and Iran shall have effect 
in India in respect of taxes on income arising in 
any fiscal year beginning on or after 1st April, 2021 
[Notification No. 29 of 2021 dated 1st April, 2021.]

7. Format, procedure and guidelines for submission 
of statement of financial transactions (SFT) for 
dividend income and interest With the aim to pre-fill 
the ITR form with dividend and interest income earned 
by different classes of assessees, Rule 114E has been 
amended and sub-rule 5A has been added wherein three 
types of transactions – dividend paid, interest paid and 
capital gains on transfer of listed securities or units of 
mutual funds – are required to be reported by certain 
reporting entities in Form 61A [Notification Nos. 1 and 2 of 
2021 dated 21st April, 2021.]

COMPANIES ACT, 2013

(I) Penalty provision on non-compliance of unpaid 
dividend account enforced w.e.f. 24th March, 2021 
The Ministry of Corporate Affairs (MCA) has enforced a 
penalty provision on non-compliance of unpaid dividend 
account from the Companies (Amendment) Act, 2020 
with effect from 24th March, 2021. [MCA Notification No. 
S.O. 1303(E), dated 24th March, 2021.]

(II) Companies (Audit and Auditors) Second 
Amendment Rules, 2021 Rule 11(g) inserted in the 
Companies (Audit and Auditors) Rules, 2014 vide 
Notification dated 24th March, 2021 relating to Auditor 
Reporting (‘Other Matters to be included in Auditor’s 
Report’) on whether accounting software used for 
maintaining books of accounts by a company has a 
feature of recording audit trail facility, has now been made 
effective in respect of financial years commencing on or 
after 1st April, 2022. [MCA Notification G.S.R. 248 (E) 
dated 1st April, 2021.]

(III) Companies (Accounts) Second Amendment 
Rules, 2021 Sub-rule (1)  of Rule 3 inserted in the 

SONALEE GODBOLE I PRAMOD S. PRABHUDESAI I VINAYAK PAI I RUTVIK SANGHVI 
Chartered Accountants
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Companies (Accounts) Rules, 2014 that mandated every 
company which uses accounting software for maintaining 
its books of accounts to use only such accounting 
software which has a feature of recording audit trail for 
each and every transaction, has now been made effective 
for financial years commencing on or after 1st April, 2022. 
[MCA Notification G.S.R. 247 (E) dated 1st April, 2021.]

(IV) Setting up of makeshift hospitals and temporary 
Covid Care facilities are now eligible as CSR activity 
MCA has clarified that spending of CSR funds for setting 
up of makeshift hospitals and temporary Covid Care 
facilities are eligible as CSR activities under items (i) 
and (xii) of Schedule VII of the Companies Act, 2013 to 
promote health care. Companies may spend CSR funds 
for such specified activities in consultation with the State 
Government to comply with the Companies (CSR) Rules, 
2014. [MCA General Circular No. 5/2021 dated 23rd April, 
2021.]

SEBI

(V) SEBI issues registration norms on transfer of 
business by intermediaries SEBI has issued new 
registration norms for transferring of business by 
intermediaries whereby it has been clarified that the 
transferee shall obtain fresh registration from SEBI in the 
same capacity before the transfer of business if it is not 
registered with SEBI in the same capacity. In addition to 
the above, SEBI will issue a new registration number to 
the transferee different from the transferor’s registration 
number in the various scenarios mentioned in the Circular. 
[Circular No. SEBI/HO/MIRSD/DOR/CIR/P/2021/46, 
dated 26th March, 2021.]

(VI) SEBI issues guidelines pertaining to surrender 
of FPI Registration In order to have a uniform market 
practice for processing of surrender requests, SEBI 
has revised the guidelines for the surrender of FPI 
(Foreign Portfolio Investor) registration and directed 
Designated Depository Participants (’DDPs’) to follow the 
additional guidelines. [Circular No. SEBI/HO/IMD/FPI&C/
CIR/P/2021/045, dated 30th March, 2021.]

(VII) SEBI reduces timelines for refunding investors’ 
money SEBI has decided to reduce the timelines for 
refund of investors’ money to four days from seven days 
in case of non-receipt of minimum subscription and the 
issuer failing to obtain listing or trading permission from 
the stock exchanges. [Circular No. SEBI/HO/CFD/DIL1/
CIR/P/2021/47 dated 31st March, 2021.]

(VIII) Alternative Investment Funds to submit report on 
their activity on quarterly basis Based on consultations 
with various stakeholders and recommendation of the 
Alternative Investment Policy Advisory Committee, the 
SEBI has decided that all AIFs shall submit a report on 
their activity as AIFs to SEBI on a quarterly basis within 
ten calendar days from the end of each quarter in the 
revised formats. [Circular No. SEBI/HO/IMD/IMD-I/DOF6/
CIR/2021/549, dated 7th April, 2021.]

FEMA

(i) RBI has decided to collect more details of 
international transactions using credit card / debit 
card / unified payment interface (UPI) along with their 
economic classification (merchant category code – MCC) 
through a new return called ‘FETERS-Cards’. RBI has 
provided the manner and format in which the details are 
to be submitted by AD Banks on the web-portal. [A.P. 
(DIR Series) Circular No.13 dated 25th March, 2021.]

(ii) RBI has stated that the limits for FPI investment 
in corporate bonds remain unchanged at 15% of 
outstanding stock of securities for the F.Y. 2021-
22 The revised limits for FPI investment in Central 
Government securities (G-Secs) and State Development 
Loans (SDLs) for F.Y. 2021-22 will be advised separately. 
Till such announcement, the current limits shall continue 
to be applicable. [A.P. (DIR Series 2020-21) Circular No. 
14, dated 31st March, 2021.]

(iii) Borrowers availing External Commercial 
Borrowings (ECBs) are allowed to park ECB proceeds 
in term deposits with AD Category-I banks in India for 
a maximum period of 12 months cumulatively With a 
view to provide relief to the ECB borrowers affected by the 
Covid-19 pandemic, RBI has decided to relax the above 
stipulation as a one-time measure. Accordingly, unutilised 
ECB proceeds drawn down on or before 1st March, 2020 
can be parked in term deposits with AD Category-I banks 
in India prospectively for an additional period up to 1st 
March, 2022. [A.P. (DIR Series 2021-22) Circular No. 1, 
dated 7th April, 2021.]

ICAI ANNOUNCEMENTS

Accounts and Audit
(A) Temporary exceptions to hedge accounting 
prescribed under the Guidance Note on Accounting 

Continued on Page 115   
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Many payment gateways also provide tools to 
automatically screen orders for fraud, blocked card 
lookups, velocity pattern analysis, ‘black-list’ lookups, IP 
address lookups, etc.

Points to be considered by a seller of goods and services 
while choosing a good Payment Gateway:

(i) The Payment Gateway needs to be fast and secure. 
Speed and security are the main considerations, since 
without either of them the Payment Gateway would be 
unsuitable for use.
(ii) A good Payment Gateway also needs to provide a 
variety of payment options to the user. Apart from Credit 
Cards and Debit Cards, many Payment Gateways in India 
also allow use of e-wallets, Online Banking and Virtual 
Cards. This gives total flexibility to the client and ensures 
that the client can complete the transaction, irrespective 
of his preferred mode of payment.
(iii) If your business is global, multi-currency options 
would be a great advantage.
(iv) Many Payment Gateways make it extremely easy to 
integrate them in your website or other software platforms, 
which can get you up and running immediately.
(v) The settlement cycle may vary from a day to a 
week which will depend on the number and value of 
transactions.
(vi) Earlier, there used to be one-time setup charges 
being levied by Payment Gateways – nowadays, the one-
time setup charge is waived by many providers.
(vii) The per transaction fees may vary for each Payment 
Gateway and for each type of transaction. This is 
negotiable with the Payment Gateway service. The higher 
the value and volume of transactions, the lower will be 
the per transaction fee. Typical transaction costs may 
have a fixed component and a variable component. The 
variable component may range from 0.25% to 3% of the 
value of the transaction.

PayPal is one of the pioneers in the field. It has an 
international presence and handles a variety of currencies. 
It is different in the way it handles payments. You have to 

A Payment Gateway is a service that provides a payment 
transaction interface between a customer and the 
supplier. It can be used for direct payments in-store or 
for e-businesses or online commercial transactions. 
Earlier, banks were the primary payment gateway 
service providers. However, today specialised Fintech 
organisations are the preferred providers of this service.

When a customer makes a payment using a Payment 
Gateway, the following tasks are performed to complete 
the transaction:

1. Typically, the credit / debit card number is entered 
online, or a credit / debit card is swiped or scanned using 
a contactless card-reading device. In the case of online 
transactions, the CVV and the name on the card is also 
requested.
2. The card number is encrypted as soon as it is entered 
and transmitted to the Card Association (Master / Visa / 
Amex) through the Acquiring Bank.
3. The Card Association then routes the transaction to the 
appropriate Card Issuing Bank.
4. The Card Issuing Bank verifies the debit or credit 
available on the card concerned and sends a response 
back to the Acquiring Bank and subsequently to the 
Payment Gateway with a response code, i.e., whether 
approved or denied.
5. The Payment Gateway then conveys the response 
back to the device or website from which the transaction 
originated.
6. The merchant will then process the transaction for 
goods or services based on his own internal guidelines.
7. The entire process will take not more than five to ten 
seconds!
8. At the end of the day, or at periodic intervals, the 
Issuing Bank will settle the aggregate of transactions to 
the Acquiring Bank after deducting its commission on the 
same.
9. The Acquiring Bank will pay the Payment Gateway 
service provider who will in turn settle all amounts received 
on behalf of the merchant after deducting its charges for 
the same.

TECH MANTRA
YAZDI TANTRA

Chartered Accountant

PAYMENT GATEWAYS
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enter your credit card information only once and create 
a user-id and password. PayPal will then handle all your 
payments going through its gateway. The merchant never 
gets to access your credit card information at all, hence it 
is completely safe.

Amazon Pay is designed for Amazon merchants and 
shoppers. It facilitates easy payment through its wallet 
which needs to be refilled from time to time.

Square is a Payment Gateway which also has its own 
hardware, making it very easy to acquire payments. 
The hardware may be in the form of a POS terminal, 
contactless slide-in, magstripe squares connected to your 
mobile or in-Stand form.

Among the Indian Payment Gateways, the most 
popular are Razorpay, CCAvenue, PayUBiz, Instamojo, 
PayTm and Atom. Each of them has similar features 
with ease of use and a variety of payment options. PayTm 
is easiest to deploy – both for the customer and the 

seller for offline and online transactions. However, 
Razorpay and Instamojo are the easiest to integrate 
into your website. A detailed comparison between the 
15 popular Payment Gateway providers is available at 
http://bit.ly/pgcomparison.

As for the risk factors, all Payment Gateways are 
regulated by Reserve Bank of India and have strict 
reporting norms. Transactions are encrypted with 128 bit 
(or higher) security protocol and are therefore extremely 
safe and reliable. Breaches, if any, are to be instantly 
reported and monitored. Hence, most of the popular 
Payment Gateways are safe and reliable on all counts. 
RBI Guidelines on Regulation of Payment Aggregators 
and Payment Gateways are available at https://bit.
ly/3tpmCwm.

In these days of growing online transactions, a Payment 
Gateway for your website is a must-have tool, not only for 
selling goods and services but also for easy and smooth 
collection of payments! 

for Derivative Contracts due to Interest Rate 
Benchmark Reform The announcement provides 
temporary relief to entities not following Ind AS and having 
transactions in financial market products for accounting 
periods beginning on or after 1st April, 2020 on account 
of some major interest rate benchmarks ceasing to be 
published across the globe after December, 2021. [ICAI’s 
Announcement dated 31st March, 2021.]

(B) Revised criteria for classification of non-company 
entities for applicability of Accounting Standards 
(AS) The announcement effective for accounting 
periods commencing on or after 1st April, 2020 classifies 
non-company entities into four categories, viz., Level 

I (Large size entities), Level II (Medium size 
entities), Level III (Small size entities) and Level IV 
(Micro entities) based on revised criteria related to 
turnover and borrowings. Level I entities are required 
to comply in full with all Accounting Standards (AS 1 
to AS 29), while certain exemptions / relaxations have 
been provided to Level II, Level III and Level IV non-
company entities. [ICAI’s Announcement dated 31st 
March, 2021.]

ICAI MATERIAL

 Technical Guide on Revised Formats of Long Form 
Audit Report [22nd March, 2021.] 

  REGULATORY REFERENCER Continued from Page 113

A person can change his future by merely changing his attitude
 —  Earl Nightingale

Not all storms come to disrupt your life; 
some come to clear your path.

 —  Coelho, Zahir



116 BOMBAY CHARTERED ACCOUNTANT JOURNAL  MAY 2021

248 (2021) 53-A  BCAJ 

ETHICS AND U

Arjun: O Lord! I am tired of this Corona.

Shrikrishna: (smiles) Everybody is fed up and afraid!

Arjun: You are saying so! You are yourself the creator 
of everything including this Covid chaos. And you are 
smiling?

Shrikrishna: Dear Arjun, I am the Creator (Generator), 
Organiser and Destroyer of everything. That is why they 
call me ‘GOD’. Anyway, destruction is also one of my 
essential tasks.

Arjun: That reminds me. Over so many years of practice, I 
have ‘created’ so many files. Lot of paperwork. And many 
clients have discontinued more than eight to ten years 
ago.

Shrikrishna: Then why are you carrying all their records? 
Do I need to tell you that space is the most costly asset?

Arjun: This lockdown spoils the mood. Don’t feel like 
doing anything.

Shrikrishna: On the contrary. This is an opportunity for 
housekeeping, cleaning up work.

Arjun: Yes, you are right. Weeding out on mass scale is 
necessary. But there are no assistants. Even the offices 
have to be kept closed.

Shrikrishna: But there is one thing you are neglecting. 
One valuable asset that you are not utilising properly.

Arjun: What is that?

Shrikrishna: Manpower. Your articled trainees and your 
assistants.

Arjun: Oh! You are calling them an asset? We treat them 
as a liability.

Shrikrishna: Then why don’t you get rid of them?

Arjun: Ah! They do help us in audit, tax work. But they 
are not dependable. Articles have different priorities 
always.

Shrikrishna: Like what?

Arjun: Their coaching classes, exams, leave. And they 
lack sincerity. They don’t take interest in the work. They 
do only a superficial job.

Shrikrishna: But what efforts do you make to create 
interest in their minds? There is an obligation on you to 
train them. Do you really do it?

Arjun: Where is the time? We just send them somewhere 
for audit, or ask them to do data feeding for GST.

Shrikrishna: If you don’t have time, are there seniors in 
your office who can guide them?

Arjun: No. We can’t afford to have seniors. And I doubt 
whether they themselves are updated. Mine is a small 
firm.

Shrikrishna: Ok, please tell me, are you yourself updated?

Arjun: (No answer)

Shrikrishna: Remember, so many new things are coming 
up in your profession. You never had those things in your 
syllabus.

Arjun: True.

Shrikrishna: But your articles are studying those things. 
They know it better. They are also more tech-savvy than 
many of you.

C.N. VAZE
Chartered Accountant

CAPACITY-BUILDING

Continued on Page 121   
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STATISTICALLY SPEAKING
AKSHATA KAPADIA I PARTH DESAI

Chartered Accountants

1. Startups gaining traction

Number of first-time global investors who invested in Indian startups
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Source: Data published by Praxis Global Alliance

Source: Ministry of Corporate Affairs Source: Ministry of Corporate Affairs

*Major states only

Deal value of the top 10 first-time global investors in Indian start-ups*

STATE-WISE DATA OF COMPANIES STRUCK OFF*

*Deal size and not amount of capital contributed by the investors

 2019  2020

$1.2 billion

43 59

$ 7 billion

2. Income-tax refunds issued in F.Y. 2020-21 
 (up to 15th March, 2021)

4. Rise in companies incorporated last 
	 fiscal	in	India

Source: Twitter- CBDT

Refunds issued to 
over 2.06 crore 

taxpayers

Refunds issued to 
more than 2.09 
crore taxpayers

Companies were 
incorporated in India 
in 2020-21

LLPs were 
incorporated in India 
in 2020-21

Jump as compared 
to 2019-20 in 

incorporation of 
companies

Refunds issued to 
2.21 lakh 
taxpayers

Rs. 73,607 
crores

Rs. 1.31 
lakh crores

Rs. 2.04 
lakh 

crores

3. Companies voluntarily shuttered 
 operations

• A total of 10,113 companies were struck off under 
section 248(2) of the Companies Act, 2013 in 
F.Y. 2020-21 (till February, 2021)
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MISCELLANEA
JHANKHANA THAKKAR I CHIRAG CHAUHAN 

Chartered Accountants

I. Technology

Facebook faces mass legal action 
over data leak

Facebook users whose data was compromised by a 
massive data leak are being urged to take legal action 
against the tech giant. About 530 million people had some 
personal information leaked, including, in some cases, 
phone numbers. A digital privacy group is preparing to 
take a case to the Irish courts on behalf of EU citizens 
affected.

Facebook denies wrongdoing, saying the data was 
‘scraped’ from publicly available information on the site. 
Antoin Ó Lachtnain, Director of Digital Rights Ireland 
(DRI), warned other tech giants its move could be the 
beginning of a domino effect. ‘This will be the first mass 
action of its kind but we’re sure it won’t be the last,’ he 
said. ‘The scale of this breach, and the depth of personal 
information compromised, is gob-smacking.’ He added: 
‘The laws are there to protect consumers and their 
personal data and it’s time these technology giants wake 
up to the reality that protection of personal data must be 
taken seriously.’

DRI claims Facebook failed to protect user data and 
notify those who had been affected. The data leak was 
first discovered and fixed in 2019, but was recently 
made easily available online for free. DRI said individual 
users who take part in the legal action could be offered 
compensation of up to €12,000 (£10,445) if it is 
successful – based on what it says are similar cases in 
other countries.

‘If successful this could well set a precedent and open the 
door to further class action down the line,’ Ray Walsh, a 
digital privacy expert at ProPrivacy, told the BBC. ‘Big 
Tech might then find that being made to compensate 
individual users is a strong reminder to work harder on 
privacy compliance,’ he added.

The Irish Data Protection Commission announced its 

decision to launch an investigation into the leak. It will 
assess whether any parts of the GDPR or Data Protection 
Act 2018 were infringed by Facebook. If found to be in 
breach, the social media giant could face fines of up to 
4% of its turnover.

Responding to DRI’s legal case, a Facebook spokesman 
said: ‘We understand people’s concerns, which is why 
we continue to strengthen our systems to make scraping 
from Facebook without our permission more difficult and 
go after the people behind it.’

He also pointed to other firms involved in similar recent 
leaks. ‘As LinkedIn and Clubhouse have shown, no 
company can completely eliminate scraping or prevent 
data sets like these from appearing. That’s why we devote 
substantial resources to combat it and will continue to 
build our capabilities to help stay ahead of this challenge,’ 
he said.

(Source: bbc.com, dated 16th April, 2021)

Crypto firm Coinbase valued at more than oil 
giant BP, hit a market value of nearly $100bn

Cryptocurrency firm Coinbase, which runs a top exchange 
for Bitcoin and other digital currency trading, hit a market 
value of nearly $100 billion (£72.5 billion) in its stock 
market listing.

Shares debuted on the Nasdaq at a price of $381, but 
later closed below $330. The initial valuation put Coinbase 
ahead of many well-known firms, such as oil giant BP and 
key stock exchanges. The listing was seen as the latest 
step toward cryptocurrencies gaining wider acceptance 
among traditional investors.

The price of Bitcoin surged more than 300% last year – 
and has climbed even higher in 2021 – as firms including 
Tesla, Mastercard and BlackRock unveiled plans to 
incorporate digital currencies into their businesses. It hit a 
record of more than $63,000 on 13th April, 2021, ahead of 
the Coinbase listing.

5

6
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Less well-known digital currencies have also made gains 
with Dogecoin, which was created as a joke, rising more 
than 70% to more than 13 cents. US-based Coinbase, 
which makes money primarily by charging transaction 
fees, has benefited from the soaring demand.

Founded in 2012, Coinbase had more than 56 million 
users across more than 100 countries and held some 
$223 billion in users’ assets at the end of March. It reported 
$1.8 billion in estimated revenue in the first three months 
of 2021 – more than its total for all of 2020 – as interest in 
Bitcoin and other digital currencies boomed.

(Source: bbc.com dated 15th April, 2021)

NASA chooses SpaceX to 
build Moon lander

NASA has chosen Elon Musk’s company SpaceX to build 
a lander that will return humans to the Moon this decade. 
This vehicle will carry the next man and the first woman 
down to the lunar surface under the space agency’s 
Artemis programme. Another goal of the programme will 
be to land the first person of colour on the Moon.

The lander is based on SpaceX’s Starship craft, which 
is being tested at a site in southern Texas. SpaceX was 
competing against a joint bid from traditional aerospace 
giants and Amazon founder Jeff Bezos, as well as 
Alabama-based Dynetics. The total value of the contract 
awarded to Musk’s company is $2.89 billion.

‘With this award, NASA and our partners will complete 
the first crewed demonstration mission to the surface of 
the Moon in the 21st century as the agency takes a step 
forward for women’s equality and long-term deep space 
exploration,’ said Kathy Lueders, the organisation’s head 
of human exploration.

‘This critical step puts humanity on the path to sustainable 
lunar exploration and keeps our eyes on missions farther 
into the solar system, including Mars.’

The Artemis programme, initiated under the Trump 
administration, had targeted a return to the lunar surface 
in 2024. But a shortfall in funding of the landing system 
has made that goal unattainable.

Elon Musk has been developing the Starship design 
for years. Resembling the rocket ships from the golden 
age of science fiction, it is a crucial component of the 

entrepreneur’s long-term plans for settling humans on 
Mars. For now, though, it will serve as the lander that 
ferries astronauts from lunar orbit to the surface.

(Source: Yahoo.com dated 16th April, 2021)

Google makes it easier for users in India to take 
calls and messages while driving

Texting or even taking a call while driving is an extremely 
dangerous thing to do. However, many people across 
the world continue to do so while putting their and others’ 
lives at great risk. Google is now rolling out a feature 
that will make it easier for users to take calls and reply to 
messages while driving their cars.

According to Google’s support page for Maps, Google 
Assistant Driving Mode is now rolling out in Google Maps 
to Android users in India.

‘Thanks to the new driving-friendly Assistant interface, 
you can easily get more done while keeping your focus 
on the road. Use voice to send and receive calls and 
texts, quickly review new messages across your 
messaging apps in one place,’ noted Google on the 
support page.

Google Assistant will also read out texts so that people 
don’t have to look down at their phones. Android users will 
also get alerts for incoming calls which they can answer or 
decline with their voice.

Google says that Driving Mode ensures that users can 
do all this without actually leaving the navigation screen. 
This will ensure to a certain extent that distractions are 
minimised for the driver.

How does Driving Mode work in Google Maps?
Google explains that it’s quite simple to get started with 
Driving Mode. Users simply have to begin navigating to 
a destination with Google Maps and tap on the pop-up to 
get started. Another way to get started is head to Assistant 
settings on your Android phone or say ‘Hey Google, open 
Assistant settings.’ Then simply select ‘Transportation,’ 
choose ‘Driving Mode’ and turn it on.

The feature is currently available for Android users only 
and will work on phones running Android version 9.0 
phones or higher with 4GB RAM.

(Source: newskifactory.com dated 17th April, 2021)

7
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II. Motivational

Meet CA Bhavani Devi, the first Indian fencer to 
qualify for the Olympics

In 2004, a shy 11-year-old girl walked into Chennai’s 
Jawaharlal Nehru Stadium for the first time, tightly 
clutching her mother’s hand. A new student at Muruga 
Dhanushkodi Girls’ Higher Secondary School, Tondiarpet, 
Chadalavada Anandha (CA) Bhavani Devi had just learnt 
the term ‘fencing’ as part of the ‘Sports in Schools’ initiative 
started by the late Chief Minister J. Jayalalithaa.

Vishwanathan P, who would soon be her first coach, 
looked on from the parapet, and put the little girl to a 
30-second test. ‘I don’t remember what the test was. But 
right then I knew she had the talent,’ laughs Vishwanathan. 
In 30 seconds, she secured a spot in the school’s fencing 
classes, one among 40 other girls.

Cut to 15th March, 2021 in Budapest, Bhavani, now 27, 
made history by becoming the first Indian fencer to qualify 
for the Olympics and will represent India at the Tokyo 
Olympic Games.

Currently ranked 42nd in the world and 1st in the country, 
the sabre fencer from Old Washermanpet qualified 
through the Asia / Oceanic Zone of official rankings after 
Hungary lost to South Korea in the quarter-finals of the 
Sabre Fencing World Cup.

Wielding a sword, dressed in an electric suit and mask 
that flickers when the opponent’s weapon lands a jab, 
her swift, calculated footwork and mental focus brought 
her this honour after failing to qualify for the 2016 Rio 
Olympics. She states, ‘In 2016, I realised that there 
is a limit to which you can put pressure on yourself. It 
backfires.’

Seventeen years on, Bhavani still wears a coy, almost 
uncomfortable, smile when put in the spotlight. In the few 
days she got to spend at home before flying to Italy to 
resume coaching, she has had little time to relax.

Bhavani remembers starting with bamboo sticks. The 
little equipment they had was saved for competitions. ‘We 
used all sorts of things to practice,’ she reminisces. ‘We 
would go to the stadium at 5.30 am every day and from 
there to school. In the evening, from school back to the 
stadium and then return home. This was the routine for 
years.’

Catching the public bus on time to get to the stadium 
and back was a struggle, she remembers. ‘But, we still 
enjoyed the process.’ Vishwanathan quips, ‘She was a 
“jolly” child, and it was fun to train her.’

The 40-member fencing group at school quickly 
diminished and five years down, Bhavani was the sole 
participant. Fencing then was still an unknown sport in 
India with no big achievements to point out, she says. 
‘Some wanted to focus on education. Some felt fencing 
was not good for girls. There were no job prospects in the 
sport unlike athletics or volleyball.’

Many asked if the sport was ‘safe enough’ for a girl to 
pursue. Bhavani’s mother Ramani, a constant and 
perhaps the most significant presence in her life, nipped 
such negative comments in the bud. Ramani says, ‘“Why 
should you bother,” I asked them. The girl is interested in 
this, so let her be.’

The proud mother is now preparing to fly to Tokyo to 
watch her daughter’s most anticipated competition. Time 
and again, Bhavani reiterates that her parents – her late 
father was a priest and her mother a homemaker – were 
her biggest support. She says, ‘Many ask her if she is 
proud to be “Bhavani’s mother”, but it’s the other way 
round. I am proud to be her daughter.’

She finished Class X, packed her bags and moved to 
Thalassery where she continued her studies and trained 
at the same time. In 2017, she became India’s first 
international gold medallist at the Women’s World Cup 
held in Reykjavik, Iceland.

Bhavani says there is a surge in the interest towards 
fencing in India. ‘Earlier, when I used to win international 
medals many wouldn’t understand what the excitement 
was about,’ she recalls. But now, people have started 
recognising the equipment.

Modern fencing is a combination of three disciplines: the 
épée, the sabre, and the foil. While in épée, the entire 
body is a valid target area, in sabre, the upper body 
becomes the target, and in foil, only the torso can receive 
a strike. Weapons used in each also differ in terms of their 
make and flexibility.

Bhavani specialises in sabre fencing, in which a 
typical competition lasts only ten minutes. Has she 
ever felt intimidated? ‘I have never been afraid, even 
my parents haven’t for that matter. You can get hurt 

9
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anywhere, it’s all about how you take care of yourself,’ 
she says.

With only months to the Olympics, Bhavani recalls the 
times she had to travel to international competitions alone. 

This time though, she has the entire country backing her. 
With her trademark shy smile, she concludes, ‘I will make 
you all proud. I am confident.’

(Source: thehindu.com dated 31st March, 2021) 

Arjun: Agreed.

Shrikrishna: What is necessary is to guide them, motivate 
them, train them and arouse their interest in the work.

Arjun: Frankly, I don’t consider myself competent to teach 
them anything.

Shrikrishna: Don’t worry. You need not teach them 
technical things. But you can always share your 
experience with them. You have done so many audits. 
You can tell them what to see, what to ask for, how to see 
a particular thing.

Arjun: They cannot even write the queries.

Shrikrishna: Instead of writing routine queries, you must 
explain to them the implications of queries, the legal 
implications from the perspective of various laws.

Arjun: Like tax disallowances, company law, labour laws, 
FEMA…?

Shrikrishna: Right! They should feel that their work is 
meaningful and important. Today, they do it without taking 
much interest in it.

Arjun: I agree. But I am not an expert on these laws. We 
cannot afford such training sessions.

Shrikrishna: You have to combine three or four firms so 
that there is sufficient number of articles. You can invite 
experts from outside. In the process, you also learn.

Arjun: I understand what you are saying. Actually, 
training our staff is in our own interest. We cannot 
check everything. Finally, we just put our signatures on 
the audit with a fear that there could be many blunders 

in them.

Shrikrishna: And then you get caught in disciplinary action!

Arjun: True. Prevention is better than cure. I am convinced 
that training the staff is an investment. It is for our own 
benefit.

Shrikrishna: But it should be like a workshop for limited 
numbers. Not a big scale lecture. Coaching classes may 
be teaching them theory. But you have to explain to them 
how to relate theory to practical work.

Arjun: And I think, even in the peer review, they see what 
we have done for staff training. Today I have realised that 
it is not only our duty to train the staff and articles, but it is 
in our own interest to do so.

Shrikrishna: Not only the articles, but even your 
administrative staff – clerks, receptionists, peons also 
need training. They should not feel monotony in their work. 
They should feel some change, some progress in life.

Arjun: And I should myself be more serious about updating 
and upgrading myself, I should not take CPE hours as 
a thing to be ‘managed’. Otherwise, I will soon become 
outdated and unfit to carry on practice.

Shrikrishna: While listening to the Geeta, you showed 
so much inquisitiveness. You should continue the same 
interest in learning even now.

Arjun: Lord, I will. Thank you for opening my eyes.

Om Shanti.

(This dialogue is intended to bring out the importance of 
training and capacity-building for a CA’s office.) 

  ETHICS AND U Continued from Page 116

Whenever an elder dies, a library burns down
 —  Amadou Hampâté Bâ
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LIGHT ELEMENTS
AVINASH RAJOPADHYE
Chartered Accountant

The other day I visited the office of a senior Chartered 
Accountant (hereinafter ‘the senior’) unannounced after 
a long time. He is indeed very ‘senior’, not less than 80, 
but still in practice. Age is just a number for him; he is 
both energetic and active. Before I entered the chamber, 
his driver Jaya told me, ‘Sir is about to begin a virtual 
hearing’. But as soon as I knocked on the door, I heard 
him shout, ‘Get out, Tommy!’

Tommy, for your information, is his pet dog. The senior 
operates from his four-bedroom flat, with the hall converted 
into his office. And believe me, Tommy ran out as soon as 
I opened the door, brushing against my leg. I was caught 
unawares and got scared. The senior was scanning the 
papers littered on his table, maybe making last-minute 
preparations. As he heard the sound of my footsteps, he 
looked up, squinted at me and hurriedly waved to me to sit 
down. I slowly lowered myself into the chair in front of him.

‘Herambh, you! What a pleasure!’ he greeted me, as if he 
had been waiting for me.

‘Sir, just a courtesy call, nothing more.’

‘Herambh, you know, today is the first-ever virtual hearing 
of my life,’ he stated.

‘Sir, Jaya told me that when I was entering your cabin,’ I 
said.

‘Jaya told you? Okay, no problem.’ But the senior seemed 
to be nervous, his nervousness conspicuous on his face. 
I thought it would be better to leave.

‘Sir, I could come some other day,’ I said politely.

‘No, no, Herambh, I have no problem, you stay till the end 
of the hearing; look, I am not computer-savvy and this 
new technology, internet blah blah… you would be a great 
help to me,’ he said.

‘I can understand your concern, Sir, when I began to 

learn computers long back, I was afraid of pressing a 
button on the keyboard thinking something would go 
wrong!’

‘Are you scaring me, Herambh?’ he asked.

‘No, Sir, not at all! I was just telling you my experience 
from my initial days,’ I hastily clarified.

‘Look, I have learnt the ABC of computers from my 
grandsons Bunty and Babli who are in the 7th and 8th 
standards; very smart chaps. Let me call them.’ The 
senior got up, went to the balcony and shouted ‘Bunty-
Babli, come up immediately!’

Bunty and Babli replied in chorus ‘Yes, Grandpa, coming! 
Last ball!’

After a while the door behind me cracked open and Bunty 
with a bat and Babli with the ball, both with cricket caps on 
their heads, entered the hall-turned-office.

‘Relax, Bunty-Babli, relax! Sit by my side, drink a glass 
of water.’ I observed that two chairs were arranged for 
Bunty and Babli on either side of the senior’s chair. They 
settled down and wiped their faces that were full of sweat 
and dust. The senior was looking at them with great pride 
and hope [hope, maybe, for a successful hearing]. Then 
he brought out two medium-size chocolate bars from a 
drawer and gave these to them. I was watching the scene 
silently, seeing the grandpa and his love and affection for 
his grandsons.

‘Well, Herambh, because of on-line education, Bunty and 
Babli are well versed with this internet technology, they 
will guide me in this “virtual hearing”, the first ever in my 
life, you know,’ confessed the senior without being asked.

‘Hello Bunty, Babli,’ I greeted them.

They somehow managed to say ‘Hi, Uncle’, in chorus, still 
munching on the chocolate bars.

VIRTUAL HEARING
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As soon as they finished them, they took charge of all 
the computer apparatus on the table – keyboard, mouse, 
headphone, etc.

‘Grandpa, let’s start; Babli, switch on,’ Bunty ordered.

‘Yes, Dadu,’ Babli got up and switched on the main supply.

As the computer turned on, Bunty and Babli glued their 
eyes to the screen, searching for the internet connection.

‘Yes! Grandpa, we got the internet connection,’ shouted 
Bunty. Both the senior and I became alert. Following 
Bunty’s declaration, the senior wore his spectacles and 
started to locate the hearing notice which had the log-in 
details.

‘Bunty beta, these are the log-in details,’ the senior 
handed over the paper to Bunty, looking at him with great 
hope and placing one hand on his shoulder. On the other 
side, Babli was fidgeting in his chair, waiting to contribute 
his bit.

‘Grandpa, you are not allowing me to do anything; only 
Bunty beta do this, Bunty beta do that,’ complained Babli.

‘Calm down, Babli, you find my pen and mobile,’ the 
senior said.

Babli moved swiftly to look for the two articles in the heap 
of papers and files littered on the table. He somehow 
succeeded in his search, messing up the papers and files 
even further. And he handed over the mobile and the pen 
to the senior.

‘Good boy, God bless you.’ the Senior said, looking at 
Babli.

As the time of hearing was approaching, he told Bunty 
to log in. Doing as told, Bunty logged in and declared, 
‘Grandpa, put on your specs and headphone, we are 
about to start the virtual hearing session.’

Fortunately, the case was before a single-member bench. 
At the scheduled time, there was some movement on the 
screen and the Member appeared.

‘Speak, grandpa, speak,’ advised Bunty and Babli in 
hushed tones.

‘Good morning, Sir,’ greeted the senior.

‘How are you, Bhishmacharya?’ asked the Member. 
Being the senior-most in Tribunal practice, the senior was 
addressed as ‘Bhishmacharya’ with reverence.

‘I’m fine,’ replied the senior. Having exchanged initial 
pleasantries, the case references were brought on record. 
However, the departmental representative was still not in 
the loop.

On the other hand, the senior was very eager to begin 
his first-ever experience of a ‘virtual hearing.’ But all of a 
sudden, the screen went blank.

‘Bunty-Babli, see what happened,’ shouted the senior.

‘Grandpa, wait, the internet may be down on the other 
side,’ advised Bunty.

After a while, the Member appeared on the screen. 
‘Internet trouble, connectivity dropped, I wonder the 
learned DR is still not on air,’ said the Member.

‘Your Honour, I emailed my paper book for your ready 
reference well in advance, it must have reached the 
learned DR also,’ said the senior.

There was a pause. The senior could hear the Member’s 
mobile ringing. The Member picked up his phone and the 
senior overheard the conversation, ‘What happened? Not 
possible… why… power outage plus no connectivity… 
Oh my God!… No alternative… adjourn… next date… 
wait, I will call you back…”

‘Sorry, Counsel, we will have to adjourn the hearing; the 
learned DR says no power, no connectivity… Counsel can 
we make it to 1st April, is it suitable to you?’ the Member 
asked.

‘No problem, Your Honour, make it to 1st April,’ said 
the senior with a heavy heart. The Member logged off 
instantly. Bunty did the same. The senior took a long 
breath and removed the headphone. Bunty and Babli ran 
away to complete their interrupted cricket match. I, too, 
got up and consoled the senior.

‘Better luck next time, Sir; don’t be nervous, it happens 
very often, you are not an exception,’ and moved towards 
the door. And Tommy ran in to meet his master.

Thus, the first-ever virtual hearing ended with the first-
ever virtual adjournment! 
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SOCIETY NEWS
MIHIR SHETH | SAMIR KAPADIA 

Hon. Jt. Secretaries

‘JOURNEY TO YOUR MIND AND SOUL’ 

An HRD Study Circle Meeting was held online on 24th 

November, 2020 on a very unusual topic, ‘Journey to 
your Mind and Soul’. It was presented by Dr. Devang 
Shah and Dr. Sunita Gandhi.

The faculty started by explaining how illnesses are caused 
and how they are treated by studying the history of the 
patient and ‘visiting the aspects of their mind and soul’. 
They emphasised that thoughts are the main reason for 
a variety of illnesses. The presentation focused on the 
following:

Homoeopathy – A holistic system of medicine
Holism means that a homoeopath considers a patient as a 
whole. It is not like modern medicine where if you have a 
toothache you go to a dentist and if you have a joint ache, 
then you visit an orthopaedician. Homoeopathy considers 
all the symptoms, such as understanding the exact location 
of the pain, factors that modify the pain, the past history, 
family history and understanding the personality of the 
patient who is suffering from a particular problem (this is 
done through understanding the patient's entire life in terms 
of fears, dreams, nature, stressful situations, saddest and 
most joyous occasions of life). And only after a thorough 
investigation is a suitable medicine selected for that 
particular problem of the patient.

This was illustrated by way of the following example: There 
are two patients suffering from acidity. Patient A says he 
feels burning in the stomach when he is hungry and he has 
to eat something to get better. During the acidity episode 
he becomes very irritable and does not want people to 
talk to him, HE desires peace and wants to be left alone. 
But Patient B when he suffers from acidity, feels better on 
having cold things like ice cream, cold milk, etc. During the 
attack of acidity he wants to be with someone, he wants 
to communicate and seeks assurance that there is nothing 
serious.

Thus, there is a stark difference between two people 
suffering from the same condition but the manner in 
which they cope with it, or rather react to it, is totally different. 

This difference is what a homoeopath tries to identify 
and, based on this, a suitable homoeopathic medicine is 
selected.

Normally, it is believed that only bacteria and viruses are the 
cause of illnesses. However, homoeopathy also believes 
that there are mental or emotional causes which have the 
potential to produce symptoms in the body which allopathic 
doctors call stress. Each person, depending upon his 
perception of the situation, tries to cope with these external 
circumstances.

The human body is capable of fighting its own battle. Only 
when this coping mechanism falls short of what is actually 
required, a suitable homoeopathic remedy selected after a 
detailed study has the potential to heal not only the physical 
problems but also the mental traumas that a person goes 
through.

LECTURE ON REVISED ‘CODE OF 
ETHICS’

The BCAS and the Pune Chartered Accountants’ Society 
(PCAS) jointly organised a virtual lecture meeting on 
‘ICAI Code of Ethics’ on 10th March, 2021. President 
Suhas Paranjpe began the proceedings by welcoming 
the speaker, Mangesh Kinare, and the office-bearers 
of the PCAS. He also briefed the participants about the 
activities being conducted by the Society. Vice-President 
Abhay Mehta introduced the speaker.

Mangesh Kinare started by acknowledging the 
contribution of C.N. Vaze who has been speaking on CAs 
and Ethics on the BCAS platform for several years. He 
then explained the reason and the need for the formulation 
of the revised Code. The ICAI had issued the revised 
Code of Ethics in 2019 that was made effective with 
effect from 1st July, 2020. The need to do so had arisen 
owing to the ICAI becoming a member of the International 
Federation of Accountants; the revised Code was based 
on the International Ethics Standard Board of Accountants 
(IESBA) Code of Ethics, 2018 edition. The earlier 2009 
Code with two parts, A and B, had been replaced by a 
Code spread over three volumes.
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Volume I of the new Code deals with the theory 
of the Code; Volume II gives a practical scenario; and 
Volume III contains a glossary of cases decided by 
the ICAI which serves as a guidance to its members. 
In the course of the lecture, the speaker stressed on 
the need to understand the importance of the 
provisions in Volume II which require a CA to observe a 
certain Code of Ethics. Volume I of the Code states the 
negative actions in the sense of what should not be done, 
whereas Volume II suggests what needs to be done and 
how. He dwelt on the major changes that came in by 
virtue of Volume I of the Code and noted that the same 
are applicable both to a member in practice and one in 
industry. Some of the standards explained by him were 
as follows:
1. Fundamental principles of the Code, like integrity, 
objectivity, professional competence and due care, 
confidentiality and professional behaviour.
2. Threats in compliance of fundamental principles and 
safeguards from such threats.
3. Independence for audit and review engagements.
4. Independence for assurance engagements other than 
audit and review engagements.
5. Changes in professional appointment (section 320).
6. A new section dealing with ‘Management 
Responsibilities’ – that the firm shall not assume a 
management responsibility for an audit client.
7. Fees – Overdue (section 410) with respect to self-
interest threats.
8. Regulation 191 of the CA Regulations – Chartered 
Accountants in practice to render entire range of 
‘Management Consultancy and other Services’, under 
which category the Council has from time to time listed 
28 different types of activities / services that a Chartered 
Accountant in practice can undertake.
9. Regulation 190A and Appendix 9 to CA Regulations, 
1988.
10. A member in part-time practice.
11. HUF vis-à-vis member in practice – Position in the 
revised Code.
12. Sharing or receiving fees from a non-CA is forbidden 
under the new Code barring the persons who are 
members of the prescribed professional bodies under 
regulations 53A and 53B of the CA Regulations Act, 1988.

The speaker requested all CAs to read the ‘Independence 
Standards’ thoroughly considering the critical implication 
of the same. He emphasised that there should be no 
compromise on the independence of a CA. Management 
responsibilities under the new Code and the auditor’s 
responsibility were also highlighted.

He also explained the implicit provisions of Volume II. 
The penalties for misconduct are grave compared to 
the Volume I misconducts. He also explained the idea 
of ‘Director Simpliciter’ under the provisions of the CA 
Regulations Act, 1988, relevant for the new Code of 
Ethics. He lucidly explained the concept of independence, 
fees charged, due fees and many more such concepts 
and their implications on CAs with relevance to different 
statutes under the framework where a professional needs 
to discharge his / her responsibilities.

Mangesh Kinare ended the lecture with a quote from 
Swami Vivekananda: ‘In conflict between your heart and 
mind, follow your heart’ and related the Code of Ethics 
with the pandemic situation by stating that our ethics are 
our face and not masks. A brief question-answer session 
followed.

PCAS President Dinesh Gandhi proposed the vote of 
thanks. The entire meeting is available on YouTube @
bcasglobal.

INTERNATIONAL WOMEN’S DAY

The International Women’s Day theme this year was 
‘ChooseToChallenge’. A challenged world is an alert world 
and from challenge comes change. While challenges are 
not unique to women, the challenges faced by them are, 
in themselves, unique. BCAS this year endeavoured to 
provide a platform to its woman members to enable them 
to address their career-related challenges.

The Managing Committee, in association with the 
Seminar, Public Relations and Membership Development 
Committee and the Human Resources Development 
Committee, organised a unique event to celebrate the 
‘International Women’s Day’ on 12th March.

The event was the brainchild of a senior member of the 
BCAS Core Group, Dr. Sangeeta Pandit. The main 
thrust of the event was to provide a voice and lend an ear 
to women across all ages and stages of their professional 
careers. Like all events of this past year, this one, too, was 
held on a virtual platform with registrations from places 
as far as Faridabad, Coimbatore and even Muscat. The 
event witnessed over 100 registrations, including from 
some erudite gentlemen.

Convener Preeti Cherian welcomed the gathering and 
briefed it about the events to follow. In his address, 
President Suhas Paranjpe commented on the 
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significance of the event in the Indian context. The 10th of 
March marks the death anniversary of Savitribai Phule 
(1831-1897) who worked relentlessly against many odds 
for the cause of women’s empowerment. Today, she is 
recognised as one of the pioneers of women’s education 
in India. President Suhas also gave voice to a dream that 
many harbour – to see BCAS helmed by its first woman 
President.

The gauntlet was picked up by Vanishree Srinivasan, 
articled student and ‘Tarang’ contest finalist. She read 
out a Hindi poem, ‘Main adhunik naari hoon’ shared by 
Govind Goyal and followed it up with an energising song 
that helped set the tone of the evening.

Committee member Sneh Bhuta then introduced the 
distinguished panel comprising Bahroze Kamdin, 
Nandita Parekh, Mansi Jain and moderator Dr. 
Sangeeta Pandit.

Earlier, during the registration process, the participants 
had been asked three questions,
1. Your career journey so far 
2. Your career aspirations 
3. Your plan to achieve your aspirations

From the responses received, seven participants were 
selected to interact with the panellists. Their aspirations 
can be summarised as follows: establish their own brand 
and identity and also partner in the nation-building process; 
become a Fund Manager and then a Chief Investment 
Officer and leverage the position to create opportunities 
for talented women; specialise in financial accounting 
and reporting; balance commitment as a young mother 
by shifting to a less-demanding career while also chasing 
various passions in life; to be recognised as a leading 
voice in direct tax practice; to build a practice with young, 
dynamic women CAs as partners; to work for the benefit 
of the CA community.

The panellists suggested a few strategies and a roadmap 
that they could consider; this brought immense joy and 
satisfaction to the participants as was evident from 
the delighted expressions they wore and the words of 
gratitude they uttered.

Moderator Sangeeta, along with a Committee Member, 
Rimple Dedhia, then read out some interesting responses 
emailed by other participants who were looking to make 
a comeback after taking a break for family commitments: 
wanting to create a distinct identity other than the present 

one as an associate in a Big 4; aspiring to be a partner 
in one of the Big 4; considering a career in Internal Audit. 
The panellists deliberated upon these, too.     

BCAS ran two poll questions during the event coordinated 
by Committee member Virag Shah. The first was, how 
satisfied are you with your present position? Here is a 
summary of the responses – 41% Extremely Happy; 54% 
Satisfied; and 4% Dissatisfied. The second question was 
whether the audience would be interested in a mentor-
mentee programme by the BCAS – and this elicited 
an overwhelming response with 70% indicating their 
eagerness to sign up for the same!     

In their concluding remarks, the panellists spoke with 
refreshing candour. Nandita Parekh emphasised on the 
need to enjoy each phase of one’s life and have an open 
dialogue – be it in personal life or at work; she reminded 
the audience that life is not a race, and to sit down once 
in a while and reflect on the journey thus far; she also 
suggested re-writing one’s CV every six months and if 
there was nothing exciting to add therein, to reflect on the 
same. Mansi Jain stressed on the need to find a niche or 
passion, identify areas to contribute and strengthen the 
ecosystem and partner in the nation-building process, 
adopt technology and develop one’s own financial plan. 
Bahroze Kamdin told the participants to dream big and 
plan appropriately, that life’s entire concept is doing what 
makes one happy; she quoted Einstein: ‘Weak people 
revenge. Strong people forgive. Intelligent people ignore.’

The routine Q&A session was followed by the surprise 
of the evening, viz., a rapid-fire round by the moderator 
who asked the panellists some very insightful questions 
which gave a sneak peek into their minds. Mansi Jain 
believes that work should also be fun and that social 
media is a necessary way to communicate; Nandita 
Parekh feels that emotional maturity and the ability to 
look at the bigger picture don’t come only with age; she 
also agrees that doing a relevant course is a good way 
to delve into technology faster; Bahroze Kamdin favours 
flexi-hours and remarked that while recruiting, the ability 
to communicate effectively also matters; she also agrees 
that office hours can also be used to discuss personal 
problems.

Virag Shah proposed the vote of thanks and requested 
everyone to fill the online feedback form.

The feedback from the participants has been extremely 
encouraging. With the release of the BCAS App, the 
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Society hopes to bring many interesting and relevant 
woman-centric programmes within easy reach of 
members.

In the words of the American poet, memoirist and civil 
rights activist Maya Angelou, ‘Each time a woman 
stands up for herself, she stands up for all women.’ The 
distinguished panel and moderator and all the women 
that participated are indeed a testimony to that.

A MUNIFICENT DONATION

The Office-Bearers and members of the Managing 
Committee of the BCAS were pleasantly surprised 
recently by the noble gesture of a senior life member, 
Anilkumar Desai of Vadodara (BCAS Membership 
Number LD – 000047), who is aged about 77.

In a letter accompanying a cheque, he stated that he 
was donating a sum of Rs. 25,11,111 (Rupees twenty 
five lakhs eleven thousand one hundred and eleven only) 
towards the corpus fund of the Society. A portion of the 
said letter is being reproduced below.

attending the RRCs, he has also been an avid reader 
of the Society’s monthly magazine, ‘The Bombay 
Chartered Accountant Journal’ (BCAJ), for more than 
50 years.

During a brief interaction over a call with the President and 
the Vice-President who had called him to acknowledge 
his noble philanthropic gesture, Anilkumarji informed 
them that he has been a real beneficiary of knowledge-
sharing through attending the RRCs and reading the 
Journal. Therefore, he wanted to give back to the Society 
that had provided him with such professional acumen.

Reading and understanding can take one to the pinnacle 
of success once these learnings are applied in performing 
one’s professional duties. And Anilkumarji is an apt 
illustration of this.

We express our heartfelt gratitude to Anilkumar Desai 
for such a noble gesture and the credit for this goes to all 
the volunteers of the BCAS.
 
KEY INTERNATIONAL TAX RULINGS

Advocate and Chartered Accountant Dr. Sunil M. Lala, a 
well-known tax counsel who has delivered many popular 
talks on international taxation, was the main speaker at 
the virtual lecture meeting on ‘Important International 
Tax Rulings (Post-2019)’ organised by the BCAS on 
18th March. President Suhas Paranjpe set the ball rolling 
by welcoming the participants and Vice-President Abhay 
Mehta introduced the speaker.

Dr. Lala began by acknowledging Dr. Mayur Nayak, 
Chairman of the BCAS International Taxation Committee, 
and then went on to discuss ten judgments, five of the 
Supreme Court and the High Courts and five of various tax 
Tribunals. The judgments were on issues of permanent 
establishments, royalty, fees for technical services, capital 
gains, interest and foreign tax credit.

He started by explaining the intricacies of the ruling of the 
Supreme Court in Union of India vs. U.A.E. Exchange 
Centre [2020] 116 taxman.com 379 [SC]. All four liaison 
offices of the assessee in India were opened by the UAE 
Exchange Centre with the approval of the RBI to carry out 
financial transactions for their clients in the UAE for the 
beneficiaries in India. The Court had observed that the 
services provided through the liaison offices were auxiliary 
in nature and that the RBI approvals are not conclusive 
but persuasive. The verdict was in favour of the UAE 

Anilkumarji has been associated with the BCAS since 
1970 and has been an active participant at the RRCs till 
the late 1980’s. His letter signifies his affection towards 
the CA fraternity associated with the BCAS. Apart from 
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Exchange Centre considering the fact that the liaison 
offices were just facilitating the services of the assessee in 
India and hence could not be considered as PEs. On the 
same lines, the speaker took up several other judgments 
where he applied the principles of international taxation.

Taking up the case of DIT vs. Samsung Heavy 
Industries Co. Ltd. [2020] 117 taxmann.com 870 
(SC), Dr. Lala referred to some provisions of the India-
Korea DTAA. The assessee, a tax resident of Korea, 
was awarded a contract for carrying out survey, design, 
engineering, procurement, fabrication, installation, 
modification, start-up and commissioning of facilities 
covered under the 'Vasai East Development Project' (the 
‘Project’), by Oil and Natural Gas Corporation [ONGC] 
for which it had opened a Project Office in Mumbai to act 
as a communication channel between it and ONGC. The 
assessee reported a loss of Rs. 23.50 lakhs in the return 
filed for A.Y. 2007-08.

The A.O., during the course of assessment proceedings, 
passed a draft assessment order holding that the project 
was a single indivisible ‘turnkey’ project and therefore the 
profits arising from the commissioning of the same would 
arise in India. He further held that the work relating to 
fabrication and procurement of material was very much 
part of the turnkey contract and the said work was wholly 
executed by the PE in India. Not merely this, the A.O., 
with the help of ‘Capital Line’ software, determined that 
25% of the revenue be taxed in India under the Transfer 
Pricing Guidelines. The Tribunal also held that the 
assessee is liable to be taxed in India considering several 
administrative expenses claimed by it.

The Uttarakhand High Court allowed the appeal of the 
assessee and set aside the Tribunal’s judgment so far 
as it related to imposition of tax liability on 25% of the 
gross receipts of the assessee. The Revenue appealed 
against the order and the matter moved to the Supreme 
Court. The Supreme Court observed that the finding of 
the Tribunal, the mere mode of maintaining the accounts 
alone, could not determine the character of a permanent 
establishment. The finding of the Tribunal was held to be 
a perverse finding. Further, the view of the Tribunal that 
the onus is on the assessee and not on the Revenue to 
demonstrate that the project office was not a permanent 
establishment of the assessee was held to be contrary 
to the decision of the Supreme Court in E-Funds IT 
Solutions Inc.

Another issue on PE was that of the Dependent Agency 

Permanent Establishment (DAPE) in the case of CIT 
vs. Taj TV Limited [2020] 115 taxmann.com 305 
(Bombay). The Bombay High Court held that since none 
of the conditions as mentioned in Article 5(4) of the India-
Mauritius DTAA was fulfilled, the DAPE of the assessee 
was not established in India, i.e., qua the distribution 
agreement.

On the issue of royalty under international taxation, the 
speaker gave his insights on the judgment in Majestic 
Auto Ltd. (Assessee – Ten Sports) vs. CIT [2019] 110 
taxmann.com 261 (Punjab & Haryana). In this case, 
the Court had held that payments for supply of designs, 
drawings, specifications, etc., were not in the nature of 
royalty and favoured the assessee. The speaker also 
explained the provisions of the India-Austria DTAA.

Dr. Lala spoke in detail on the subject of fees for technical 
services in the judgment given by the Mumbai Tribunal 
by citing the case of Buro Happold Limited vs. DCIT 
[2019] 103 taxmann.com 344 (Mum-Trib). The Tribunal 
held that the supply of project-specific designs / drawings 
/ plans did not make available technical knowledge, 
experience, skill, know-how or process (since the designs 
were project-specific and could not be used by Buro India 
subsequently) and hence the same was not taxable in 
India.

Another case in which the judgment went in favour of 
the assessee was when the Mumbai Tribunal in Morgan 
Stanley Asia (Singapore) Pte. vs. DDIT (IT) [2018] 95 
taxmann.com 165 (Mumbai-Trib) allowed the main 
grounds of the appeal in favour of the assessee and 
did not adjudicate the balance grounds which became 
academic in its opinion (once the reimbursement 
of salaries was not taxable, the corresponding TP 
adjustment / mark-up could not be taxed). Provisions 
of the India-Singapore DTAA were also taken up at 
length.

On capital gains on the transfer of shares, the speaker, 
Dr. Lala, selected the case of Sofina S.A. vs. ACIT [TS-
129 ITAT-2020 (Mum)] ITA No. 7241/Mum/2018. He 
explained the provisions of section 9 of the IT Act, 1961 
along with Article 13 of the India-Belgium DTAA while 
explaining the verdict. The Tribunal in its decision had 
said that if a person holds shares outside India which, 
directly or indirectly, derive their value substantially from 
assets located in India, the legislation deems such shares 
located outside India to be located in India for taxation 
purposes. However, a similar approach is not envisaged 
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in Article 13(5) of the relevant DTAA and hence it cannot 
be deemed that the mentioned transaction results in the 
transfer of shares of the Indian company.

As for the taxability of interest income in India, the speaker 
took up the case of Golden Bella Holdings Ltd. vs. 
DCIT [2019] 109 taxmann.com 83 (Mumbai-Trib) and 
made a brief reference to Article 11(2) of the India-Cyprus 
DTAA to explain the decision of the Tribunal. The Tribunal 
had held that the assessee would be eligible for the DTAA 
benefits and shall not be subject to tax in India.

On professional fees received by an Indian firm from its 
foreign clients, Dr. Lala explained the case of Amarchand 
& Mangaldas & Suresh A. Shroff & Co. vs. ACIT [2020] 
122 taxmann.com 248 (Mumbai-Trib). He elucidated 
certain Articles of the India-Japan DTAA and stated that 
the contention of the A.O. while passing the assessment 
order does not fall in line with the DTAA. The Revenue 
had denied the TDS credit which the Japanese firm had 
taken while making payments to the Indian law firm. The 
Tribunal went with the assessee, thereby allowing the 
TDS credit to avoid double taxation.

Next, the speaker took up the newest issue in the area 
of international taxation, that of shrink-wrap computer 
software in the case of Engineering Analysis Centre of 
Excellence (P) Ltd. vs. CIT [2021] 125 taxmann.com 
42 (SC). The issue was, does the payment made for the 
purchase of shrink-wrap computer software amount to 
royalty or not? The speaker explained section 9 of the 
Act read with Article 12(3) of the India-Singapore DTAA 
and also explained the implications of applying the 
provisions of the DTAA at the time of withholding taxes 
u/s 195. Further, he referred to section 14 of the Copyright 
Act which the Supreme Court considered while deciding 
on the case. The Supreme Court had to decide on more 
than 100 such pending appeals. The speaker, Dr. Lala, 
dealt with the topic in a quick but detailed manner, making 
references to the OECD commentary as well.

The meeting ended with a vote of thanks proposed by 
Siddharth Banawat, Convener of the International 
Taxation Committee of the BCAS. The above lecture 
is available on BCAS@bcasglobal on our social 
media platforms and at https://www.youtube.com/
watch?v=3I9XFhBGWos.

IMPACT OF SC DECISION ON SOFTWARE 
TAXATION
The BCAS organised a lecture by H. Padamchand 

Khincha titled ‘Analysis and Impact of Supreme 
Court decision on Software Taxation in Engineering 
Analysis Centre of Excellence Pvt. Ltd.’ The virtual 
meeting was held on 24th March.

Interestingly, the above case and the decision thereon 
had been awaited for long as it dealt with one of the most 
contested issues in international tax.

Mr. Khincha spoke on the importance of the decision 
and its impact. While clarifying its scope, he pointed out 
that not all types of transactions related to software have 
been dealt with by the decision. He also noted how the 
decision lays down principles on copyright issues related 
to software by considering other decisions on copyright 
law. These principles can possibly be referred back on 
decisions on copyright law.

The speaker expounded on various relevant provisions 
of the copyright law which form the bedrock for a proper 
analysis of the decision. He then dealt with the Court’s 
decision on end-user license agreement in respect of 
a physical copy of a software sold to an end-user. The 
decision holds such an agreement to be in the nature of 
a contractual agreement and not a license of copyright. 
In that sense, use of a software would be akin to the 
purchase of a book. The Supreme Court has held, in 
essence, that sale of software to an end-user would be 
akin to the sale of a copyrighted article and hence not 
license of a copyright.

Mr. Khincha then analysed the Court’s decision on the 
phrase ‘granting of license’ in the definition of royalty u/s 
9(1)(vi). It held that the phrase needs to be juxtaposed 
with the preceding words which necessitates transfer of 
rights or parting of rights from the copyright holder to the 
user. Without this, the payments would only become a 
business income and not a royalty payment. The Court 

H. Padamchand Khincha addresses the virtual meeting on ‘Impact 
of the SC Decision on Software Taxation’ 
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held that even though the language used under the Act 
is distinct from that used under the treaty, the above 
reasoning would still hold good even under the treaty. 
He explained that the Supreme Court had held that mere 
letting or mere licensing would not be critical unless they 
related to specific rights under the copyright law, hence 
not leading to taxation as royalty in the case of software 
sold to end-users.

The speaker next focussed on the Supreme Court’s 
decision on transactions between the owner of software 
and its distributor. Does the distributor have a copyright 
right of ‘right to reproduce’ or ‘right to issue copies to the 
public’? While the distributor has a right to reproduce, it 
does not have an uninhibited right to reproduce but merely 
a right to reproduce for sale a limited number of copies 
of the software. Turning to the concepts of ‘principle of 
exhaustion’ and ‘principle of first sale’ which have been 
referred to in the Supreme Court decision, he pointed out 
that the Court had held that such limited right provided to 
the distributor to reproduce is for mere facilitation to sell 
those limited number of copies of the software and not an 
ownership right.

As for the Court’s consideration of the copyright rights of 
‘rights to sell’ or ‘offer for sale’ or ‘offer for commercial 
rental’ of a computer programme, Mr. Khincha also 
enlightened the gathering about how the relevant 
notes to clauses for deletion of certain phrase in them 
were not brought to the notice of the Supreme Court 
and explained how the Court had relied on underlying 
decisions to arrive at its decision. The Court had held 
that ‘exclusivity’ is the distinguishing factor whereby 
‘right to use’ can be considered as a transfer of copyright 
right in favour of a distributor only where the distributor 
has ousted the owner from these rights and hence has 
stepped into the shoes of the owner of the copyright. 
Where this is not the case, there would be no license of a 
copyright right and hence it would not be royalty. In fact, 
Paragraph 117 of the decision lays down six important 
principles of interplay of the copyright law and the Income-
tax Act.

Following this masterful dissection of the Supreme Court 
decision, Mr. Khincha went on to analyse its other 
implications, starting with Explanation 4 to section 9(1)(vi) 
and its applicability to transactions done before the said 
Explanation was brought into law. The Supreme Court held 
that the Explanation could only be applied prospectively 
and not retrospectively. Such a decision is important 
to understand the implications of other explanations 

similarly having been introduced with retrospective 
effect. The speaker also analysed the implications of the 
decision on section 194J and other provisions of the IT 
act dealing with software taxation as well as equalisation 
levy. He dealt with the implications of this decision on 
other Supreme Court decisions and offered his views on 
the proposed amendments to the UN Model on the Article 
on Royalty. He ended his exposition with a peep into the 
Government’s thinking which portended that multiple 
levies and rates may become applicable to taxation of 
software royalty as the Government would not like to lose 
such revenue.

Rutvik Sanghvi proposed the vote of thanks. The archival 
video of the meeting has, in a short time, garnered a few 
thousand views.

‘IS THERE A CHANGE IN EXPECTATIONS 
FROM AUDITORS?’

Whilst the basic principles of conducting an audit have 
stood the test of time, like many other areas it has to 
evolve and move with the times whether in terms of 
increasing technical and reporting responsibilities laid 
down by the ICAI and other Regulators, including NFRA, 
technical challenges due to digitisation, increased frauds 
and irregularities and, last but not least, the new but 
continuing monster on the block by the name of Covid-19. 
Further, the expectations of the various stakeholders like 
managements and the Regulators as well as the society 
in general have also increased manifold, thereby creating 
an expectation gap.

With these thoughts in mind, the BCAS organised an 
interesting virtual panel discussion on 7th April styled ‘Is 
there a change in expectations from auditors?’ The elite 
panel consisted of M.P. Shah, Regional Director, Western 

Screenshot of the online panel discussion on the topic ‘Is there a 
change in expectations from auditors?’ It was conducted on 7th April
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Region ROC, Nilesh Vikamsey, Past President, ICAI, and 
Mr. Anil Singhvi, investor activist and former MD of Ambuja 
Cements Ltd., representing the interests of the Regulator, 
the practitioners and industry, respectively. The discussion 
was moderated by Sudhir Soni.

Welcoming the panellists and participants, President 
Suhas Paranjpe indicated that auditors and audit 
expectations is a hot topic which keeps on changing 
and hence he hoped that this discussion would provide 
a 360-degree view from the perspective of different 
stakeholders. Vice-President Abhay Mehta briefly 
introduced the moderator and the participants.

Starting the discussion, Sudhir Soni welcomed the 
panellists and indicated that whilst financial reporting and 
auditing give a lot of comfort to the various stakeholders, 
there have been several corporate failures coupled with 
frauds and compliance gaps in the recent past, resulting 
in the audit quality being called into question and also the 
consequential changes in expectations arising therefrom. 
He then initiated and very ably moderated the discussion 
by asking several questions on a wide range of issues 
impacting the various stakeholders which elicited several 
responses, concerns and suggestions from the panellists, 
the principal ones being as under:

 There have been very few references received from 
auditors u/s 143(12) of the Companies Act, 2013 despite 
the fact of too many corporate scams taking place. Further, 
even in cases where such references are received, there 
is a perception that no stringent action is initiated but a 
random scrutiny is undertaken based on complaints by 
aggrieved stakeholders.
 The recent amendments to CARO and its linkage 
with schedule III will put greater onus on managements 
on various aspects like usage of funds, filing of returns 
with banks, etc., which will also facilitate the auditors to 
discharge their reporting obligations in the right spirit.
 Whilst expectations from auditors to detect frauds on a 
timely basis have risen, anything which is in the nature of 
‘premeditated murder’ is very difficult to detect.
 Audit no longer retains its glamour and is not considered 
as remunerative vis-a-vis consultancy. Audit is not an 
investigative or forensic exercise, though it is expected 
to raise red flags. However, the time is not far when the 
face and expectation of audit would change to that of 
being forensic and investigative due to the increased role 
of digital tools (including blockchain technology) which 
would largely do away with sampling. Further, reporting 
on internal control weaknesses needs to be more focused 

and widespread.
 The cushy relationship between auditors and promoters 
can be mitigated by getting their appointment approved 
by the majority of the minority.
 Even though in the past auditors had heavily qualified 
certain financial statements, banks continued to extend 
loans and no other regulatory action was immediately 
forthcoming.
 On the question of whether any independent analysis 
of audit qualifications is undertaken, it was indicated that 
as a part of the initiative to leverage technology, a Central 
Scrutiny Centre would look at various forms and financial 
statements which are filed to provide an early warning 
signal.
 Auditors should play a greater role in highlighting various 
corporate governance issues more in spirit rather than 
as a tick-in-the-box approach. This would also involve 
a holistic approach towards issues like appointment, 
remuneration, resignation and prosecution on the part of 
various stakeholders.
 The auditors would need to be more vigilant as 
managements and CFOs are getting smarter and are 
always a step ahead! There should be more emphasis on 
software and hardware-related digital skills and greater 
use of professional scepticism.
 The time has come for auditors to comply with the SAs 
in spirit and whilst documentation is important (especially 
for the Regulators), there should be greater emphasis on 
judgment and matters involving public interest.
 Whilst it is always the statutory auditors who are 
blamed for failures, the time has come for making credit 
rating agencies, internal audit, audit committees and 
Independent Directors more accountable.

The meeting concluded with a vote of thanks proposed by 
Zubin Billimoria.

WEBINAR ON TDS AND TCS PROVISIONS 

The BCAS joined hands with the IMC Chamber of 
Commerce and Industry, the Bombay Chamber of 
Commerce and Industry, and the Chamber of Tax 
Consultants to organise a two-day online webinar on 
‘TDS and TCS provisions – A 360-degree perspective’ 
on 7th and 8th April. The webinar was planned as a mix of 
panel discussion and presentation sessions on relevant 
TDS and TCS issues with knowledge-sharing by eminent 
tax experts from the corporate and professional fields, 
as well as from the Revenue Department. As panellists, 
they provided a holistic perspective and offered a blend of 
academic and practical solutions to the questions posed.
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The first discussion moderated by Past President 
Anil Sathe had Mr. Saunak Gupta of Blue Star India 
and tax expert Daksha Baxi on the panel. It 
covered practical issues being faced by traders and 
e-commerce operators in relation to TDS on purchase 
of goods (section 194Q) to be introduced from July, 
2021, TCS on sale of goods [section 206C(1H)], TDS 
on certain e-commerce transactions (section 194-O) 
and other provisions with various case studies. The 
panel dealt with issues like what would be considered as 
‘goods’, sales returns, turnover thresholds prescribed 
for applicability of section 194Q, distinction between 
professional and technical services for section 194J, 
etc.

The panel for the second session, moderated by Atul 
Suraiya, formerly of Tata Chemicals, comprised Mr. 
Rakesh Gupta from the RPG Group and tax experts 
Ms Hema Lohiya and Mr. Mahendra Sanghvi. They 
discussed intricate legal issues arising from TDS 
mismatch in salary shown in Form 26AS versus actual 
salary, non-receipt of Form 16, claiming refund of TDS, 
prosecution for defaults and other important topics.

On the second day, Mr. Avinash Rawani covered the 
entire gamut of TDS and TCS procedural compliances, 
including issues in return-filing, rectifications, claiming 
refund, etc. Mr. Rawani also answered a host of queries 
from the participants pertaining to a number of issues that 
professionals face on a day-to-day basis and complying 
with the same.

A screenshot of the online panel discussion on ‘TDS and TCS 
provisions – A 360-degree perspective’, held over two days, 

7th and 8th April

Another screenshot of the same online panel discussion on 
‘TDS and TCS provisions – A 360-degree perspective’, 

held over two days

Mr. Rakesh Gupta from the RPG Group (above left),  Atul Suraiya, 
formerly of Tata Chemicals (above right) and tax expert Ms Hema 

Lohiya (below), speak at another session of the same webinar 
(‘TDS and TCS provisions – A 360-degree perspective’)

Mr. Avinash Rawani (above left) covered the entire gamut of 
TDS and TCS procedural compliances at the Webinar. 

At right is Ms Nikky Shah

Another screenshot of a session of the same Webinar (‘TDS and 
TCS provisions – A 360-degree perspective’)
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participants which were ably dealt with. On the whole, 
the clarifications provided by the panellists were quite 
detailed and proved helpful to the participants in clarifying 
some very practical questions and issues. A clear need 
was felt for reducing the tax deductor and collector’s 
burden by reforming the cumbersome and plentiful set of 
tax collection provisions.

The paid Webinar was attended by close to 500 
participants and proved to be a successful example of 
conducting joint programmes with sister organisations on 
important topics.

IMPORTANT DECISIONS IN INDIRECT 
TAXES

A lecture meeting on ‘Recent Important Decisions in 
Indirect Taxes’ was held online on 9th April. It was open 
to all and was addressed by Advocate Mr. J.K. Mittal from 
New Delhi. He is a Co-Chairman of the National Council 
on Indirect Taxes, ASSOCHAM, and has been honoured 
several times by the Supreme Court Bar Association.

Mr. Mittal in his address dealt with several important 
decisions in the areas of service tax, GST, sales tax as 
well as customs, including the decision of the Supreme 
Court in the case of State of West Bengal and Ors. vs 
Calcutta Club in which the levy of service tax and VAT 
was held inapplicable on mutual association / members’ 
club even after the 46th Amendment adding Article 
366(29A) to the Constitution of India. He also pointed out 
that an attempt has been made by the Government to 
make a retrospective amendment in the GST law to nullify 
the decision of the Supreme Court and also expressed 
concern over such frequent retrospective amendments 
which are not assessee-friendly.

He discussed another decision of the Supreme Court in 

The fourth session had the benefit of the experience of 
Mr. Sanjeev Sharma, Principal Director of Income-tax 
(Investigation), Bihar and Jharkhand, and tax experts 
Mr. Sanjiv Chaudhary and Dr. Mayur Nayak on issues 
related to tax deduction from payments to non-residents. 
It was ably moderated by Sushil Lakhani, a member 
of the International Taxation Committee. The panel 
discussed the recent Supreme Court decision on taxation 
of software along with TDS on various payments such as 
cloud computing fees, commission and marketing fees, 
reimbursement of expenses, the need of TRC, etc.

The last panel comprised of Mr. Hemant Kadel of Grasim 
Industries and BCAS Direct Tax Committee Member 
Sonalee Godbole. The moderator, Mr. Ravi Mahajan, 
led the panel through a host of topics such as TDS on 
employee contributions to provident funds in excess of 
the prescribed limits, differentiation between TDS u/s 192 
as salary or as professional fees u/s 194J, changes in 
salary payments towards the end of the year, etc.

All the panels received several queries from the 

The last panel of the Webinar had Ravi Mahajan, Mr. Hemant 
Kadel and Mr. Ravikant Kamath (from left to right in the top panel), 
and Sonalee Godbole and Rajan Vora (bottom panel) as the key 

speakers

Moderator Sushil Lakhani (clockwise from top left), Mr. Sanjiv 
Chaudhary, Dr. Mayur Nayak and Mr. Sanjeev Sharma participate 

in yet another session of the Webinar

Advocate Mr. J.K. Mittal addressing the lecture meeting on 
‘Recent Important Decisions in Indirect Taxes’
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the case of Canon India (P) Ltd. vs. Commissioner of 
Customs which dealt with the power of the DRI to issue 
show cause notice vis a vis the jurisdiction of ‘proper 
officer’. The decision of Torrent Power Ltd. dealing with 
the concept of ‘composite supply’ was also discussed. 
He also respectfully disagreed with the decision of 
the Calcutta High Court in Srijan Realty (P) Ltd. vs. 
Commissioner of Service Tax, the decision of the Orissa 
High Court in Safari Retreats (P) Ltd. vs. CC-CGST and 
the decision of the Delhi High Court in the case of Aargus 
Global Logistics Private Ltd. vs. Union of India & Anr. 
and shared his views thereon. A few other judgments 
such as South Eastern Coalfields Ltd. vs. CCE&ST 
(Delhi CESTAT), Sahitya Mudranalaya Private Ltd. vs. 
Additional Director-General (Gujarat High Court) and 
JSK Marketing Ltd. vs. UOI (Bombay High Court) were 
also discussed.

In his 90-minute-long address Mr. Mittal touched upon 
various legal propositions arising out of several decisions 
and also enlightened the audience with his views on 
certain contentious matters, including the power of officers 
to issue summons and to conduct audit under GST. He 
also answered queries posed by the participants, during 
as well as at the end of the session.

The meeting was attended by more than 160 persons on 
the Zoom platform and is also being watched continuously 
on the YouTube channel of the BCAS at https://www.
youtube.com/watch?v=a7G4h4LNdBY with more than 
900 views so far.

‘RECENT IMPORTANT DECISIONS IN IT’

The BCAS organised a lecture meeting on ‘Recent 
Important Decisions in Income Tax’ on 14th April which 
was addressed by advocate Hiro Rai. It was held in 

virtual mode on the Zoom platform with live streaming on 
YouTube.

President Suhas Paranjpe made the introductory 
remarks and welcomed the speaker, whereas Joint 
Secretary Mihir Sheth introduced him.

Hiro started the session by listing a few principles which 
one should keep in mind while studying judgments 
of various courts. He explained the intricacies of 
the judgment given by the Supreme Court in Shree 
Choudhary Transport Company vs. ITO [2020] 426 
ITR 289 [SC] which dealt with various issues relating 
to disallowance u/s 40(a)(ia). He then took up the 
important Supreme Court judgment in DCIT vs. Pepsi 
Foods Ltd. 126 taxmann.com 69 dealing with vacation 
of a stay under the third proviso to section 254(2A). The 
Court struck down the proviso as it was offending Article 
14 of the Constitution of India and would be arbitrary 
and discriminatory if the delay was not attributable to 
the assessee. He then explained how the arguments 
accepted in this judgment would be important in 
challenging the constitutional validity of faceless 
Tribunals whenever they are challenged. He took up 
various other important Supreme Court judgments 
reported in the last one year and explained various 
crucial points and arguments and offered his insights on 
the said case laws.

Hiro then took up the Bombay High Court decision in 
Sesa Goa Limited vs. JCIT 423 ITR 426 which dealt with 
deductibility of education cess. It held that the education 
cess is allowable u/s 40(a)(ii). He also explained how 
this case law can help assessees on similar grounds 
or as an additional ground in their appeals. Further, he 
emphasised the importance of drafting appeals and 
submissions before various authorities and explained 
various legal points arising from these case laws.

He also discussed some of the recent important decisions 
of the Tribunals and then answered a few queries from 
the participants on the case laws discussed by him. 
The session was insightful and helpful for all (400-plus) 
participants who attended the meeting virtually.

The vote of thanks was proposed by Hardik Mehta, 
Convener of the Taxation Committee of the BCAS. 

The lecture is available on BCAS@bcasglobal on our 
social media platforms and at https://www.youtube.com/
watch?v=UjadD6oNo1Q&t=4676s.

Advocate Hiro Rai speaking on ‘Recent Important  
Decisions in Income Tax’ on 14th April
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FELICITATION OF NEW CA’s

It was Arthur C. Clarke who wrote, ‘The moon is the first 
milestone on the way to the stars’. In the case of the 
successful finalists of the CA exams of November, 2020 
and January, 2021, just the cracking of the exams (touted 
to be among the toughest in the world), is truly the first 
major milestone in their lives.

The perseverance and grit displayed by these Achievers 
is particularly noteworthy, given the fact that the year that 
went by was an extremely challenging one for everyone, 
more so for those who took the Final CA exam.

Every year, the Seminar, Public Relations & Membership 
Development Committee (SPR&MD) of the BCAS 
felicitates the ‘achievers’ of the November and May 
examinations at the BCAS office. But this year, given the 
Covid-19 restrictions, the event was held on the virtual 
platform on 23rd April – this happened for the first time 
since it was launched. A special discussion on ‘Milestone 
2.0 – Building a “CA”reer’ with a distinguished panel 
comprising Bhavna Doshi, Robin Banerjee and Anand 
Bathiya was organised to guide and mentor these 
youngsters.

The mentors can be best described by a line from a poem 
by Robert Frost:
Two roads diverged in a wood, and I,
I chose the one less travelled by,
And that has made all the difference.

One part of the registration form was designed in such 
a way that the questions and concerns of the pass-outs 
were highlighted. That the mentors took their roles very 
seriously was evidenced by the fact that they sought a 
mock session a week before the event. The questions 

and concerns were also shared with the mentors to give 
them an opportunity to better understand the participants’ 
minds.

Interestingly, within 24 hours of the announcement of the 
event it attracted close to 300 registrations – some from 
states as far away as Jharkhand, Bihar, Orissa, West 
Bengal and Chhattisgarh. By D-Day, the registrations 
crossed 500 – including over 70 rankers.

In his opening remarks, President Suhas Paranjpe 
welcomed the young pass-outs into the fraternity and 
reminded them that while they strive and focus to achieve 
success in their professional careers, it is also equally 
important to devote time and energy to look after their 
health and well-being.

Vice-President Abhay Mehta also addressed the 
gathering.

SPR&MD Chairman Narayan Pasari called upon the 
youth to rise up to their role in building a strong nation. 
He briefed them about the activities of the Committee, 
including the programmes where ‘Yuva Shakti’ takes the 
lead.

He pointed out that one of the important activities of the 
Committee is the publication of the BCAS Referencer 
which is now in its 59th year of publication. The Referencer 
acts as a Bible for every professional, whether in practice 
or industry.

Managing Committee member and SPR&MD Convener 
Kinjal Bhuta, who is also the youngest Editor of the 
Referencer, briefed the audience about the theme 
behind this year’s publication, ‘Namaste Bharat’, which 
celebrates the rich tradition and culture of the country. For 
the past several years, Past President Pranay Marfatia 
has been guiding the team that puts the Referencer 
together and this year was no exception. The principal 
team of writers, Zubin Billimoria and Yatin Desai, was 
also present.

The flip-book version of the Referencer was officially 
launched on the occasion by the President, the Vice-
President and the three mentors. The exquisitely-crafted 
Referencer drew praise from the mentors as the pages 
unfolded on the screen.

The moderator for the event was Committee member 
Kushal Lodha, himself an all-India rank-holder in the 

Online panel discussion on ‘Milestone 2.0 – Building a 
“CA”reer’ in progress
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November, 2019 examinations. The first question was 
the one that vexes every batch of pass-outs – industry 
or practice? Then there were questions such as ‘What if I 
realise after a year or so that I do not enjoy the work I am 
doing? What do I do then?’

Bhavna Doshi advised the pass-outs to not worry too 
much when it came to choosing between practice, industry 
and something else; it was never too late to do course-
correction and no experience ever went waste. To those 
intending to start a new practice, she suggested that they 
think of it as a start-up and plan accordingly.

Another question was whether one should pursue MBA 
immediately after CA or gain some work experience for 
a year or two. Robin Banerjee suggested that it is far 
more important to ensure that the MBA is done from one 
of the top 20 or 25 institutions; and if becoming a CFO is 
the ultimate goal, one should look at being a generalist 
rather than a specialist. He also spoke of the importance 
of ‘CLEAR’ – C for Communication, L for Learning, E for 
Ethics, A Attitude and R Relaxation, and emphasised the 
importance of Intelligence Quotient, Emotional Quotient 
and Love Quotient.

On the question about industry vs. practice, or 
generalisation vs. specialisation, Anand Bathiya stated 
that it is good to have problems and questions at times 
and such discussions are possible ‘because we Chartered 
Accountants are so versatile’. He suggested that instead 
of a top-down approach, one should look at a bottom-up 
approach, starting with listing one’s preferences, family 
background, etc., to arrive at the right decision.

So far as the current lockdown was concerned, 
Bhavna Doshi stated that while the world has changed 
completely, there is a silver lining, too. Today, CAs are 
providing more than the traditional services and are 
able to reach out to a much larger potential client base 
irrespective of the geographical location. She further 
emphasised that as suggested by Robin Banerjee, 
‘turn-around strategist’ is one of the emerging areas for 
CAs. The opportunity to help stressed clients must be 
explored. Anand Bathiya invited the achievers to look 
up the free courses available on Google Digital Garage 
on topics as varied as Artificial Intelligence, Blockchain, 
Cryptocurrency, Digital Marketing, to name a few – 

these courses take anywhere from three weeks to three 
months.

While a regular, physical event enables BCAS to felicitate 
the achievers in front of their peers, this being a virtual 
event, four achievers were given the opportunity to 
personally interact with the mentors. The happy faces 
which appeared on the screen spoke volumes of the 
effect that the mentors’ talk had had on them.

A rapid-fire round for the mentors at the end of the 
session gave the audience an opportunity to learn a little 
more about them, their likes and interests. Virag Shah 
proposed the vote of thanks. The efforts of Convener 
Preeti Cherian and Rimple Dedhia in setting up the 
event were acknowledged.

That the event was well received was evidenced in the 
feedback that was received after the event and the 2,000 
+ (and counting) views on YouTube since then.

VIRTUAL FIRE-SIDE CHAT

The BCAS joined hands with the Association for 
Chartered Accountants, Chennai, to organise a virtual 
fire-side chat on the ‘New Income Tax Provisions on 
Charitable Trusts’ on 24th April. It was held by means of 
the Zoom webinar facility.

The key speaker was Gautam Shah and the discussion 
was moderated by Divya Jokhakar. The webinar was 
also broadcast on YouTube and a total of 480 participants 
attended it.

Speaker Gautam Shah started by giving a brief 
introduction of the provisions of sections 12AB, 10(23C) 
and 80G of the Income-tax Act, 1961. He then went on 
to tackle the questions posed to him by the participants. 
Most of these were based on the practical and academic 
difficulties encountered by them while dealing with 
renewal, registration and re-approval of Income-tax 
exemption certificates from the Department under the 
above provisions.

After the chat, Gautam spent some time addressing even 
more queries from the participants. The two-hour session 
was helpful in resolving several real-time problems. 

I have always imagined that Paradise will be a kind of library
 —  Jorge Luis Borges



137BOMBAY CHARTERED ACCOUNTANT  JOURNAL  MAY 2021

 269 (2021) 53-A  BCAJ



138 BOMBAY CHARTERED ACCOUNTANT JOURNAL  MAY 2021

270 (2021) 53-A  BCAJ 





Posted at Mumbai Patrika Channel Sorting Office, Mumbai-400001. RNI : MAHENG/2009/27250
Published on 1st of every month and posted on 5th and 6th of every month. Regd. No. MCS/092/2018-20

140

Printed and published by Raman Jokhakar on behalf of Bombay Chartered Accountants’ Society, 7, Jolly Bhavan No. 2,  
New Marine Lines, Mumbai-400020. Phone : 61377600 E-mail : bca@bcasonline.org

Printed at Spenta Multimedia Pvt. Ltd., Peninsula Spenta, Mathuradas Mill Compound, N. M. Joshi Marg, Lower Parel (West), Mumbai-400013. 


